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CASES 


ARGUED AND DETERMINED 


THE SUPREME COURT 


THE STATE OF MISSOURI, 
OCTOBER TERM, 1868, AT ST. LOUIS. 


[CONTINUED FROM VOL. XLII.] 





JOHN CREASY and Wire, Plaintiffs in Error, ». Catvin ALVER- 
son e¢ al., Defendants in Error. 


1. Wills— Probate of —Evidence concerning.—The certificate of probate 
granted by the clerk of the County Court is not conclusive either for or 
against the admission of the will to probate; and without an order made by 
the County Court, at its next term thereafter, confirming his act, it would 
constitute no sufficient evidence that the will had been duly admitted to pro- 
bate. The probate of a will is a judicial act, the best evidence of which is the 
order of the court confirming the act of the clerk, and it is only to be ascer- 
tained by the records of that tribunal. But when recorded in the manner 
required by law, with the proof of its execution indorsed upon it and certified 
by the clerk, it may be inferred that the order of the County Court admit- 
ting it to probate had been made, although no certificate of such fact was 
attached to the copy produced in evidence. 

2. Wills — Devise of Lands — Mistake in Description — Extrinsic Evidence.— 
Where a devised tract of land was described in the will as “the west half 
of the northeast quarter of section thirty-three, township sixty, of range six, 
containing eighty acres, and situated in the county of Marion,” but this 
description showed that such a tract could not be located in that county, 
extrinsic evidence might properly be introduced to show that the west half 
of the northeast quarter of section three, in township fifty-nine, range six, was 
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owned and claimed by the testator; that it was in Marion county, and adjoined 
another tract devised to the same son, while the tract described in the will 
was really in the county of Lewis, and owned and occupied by a different 
person altogether; and further, that the tract was improperly described in the 
will by a mistake of the person who drew it up. 


Error to Sixth District Court. 


The facts material to the case appear in the opinion of the 
court. : 

Plaintiffs, at the time, asked the following instructions : 

1. There is no evidence in the case tending to show that 
at the time of the institution of this suit the land sought to be 
partitioned in this case was held by these defendants, or any one 
claiming under them, adversely to the plaintiffs. 

2. The evidence in the case is insufficient to show that at the 
time of the institution of this suit the land sought to be par- 
titioned was in the actual possession of the defendants, or any 
one claiming under them, holding adversely to the plaintiffs. 

3. The possession requisite to bar the suit of one tenant in 
common against his co-tenant, for partition of the common prop- 
erty, must be an actual, visible possession by the co-tenant, or 
some one under him, claiming adversely to the plaintiffs. 

4, Although it may appear from the evidence in the cause that 
Thomas J. Alverson, before his death, entered into the possession 
of the land in controversy, claiming the same as his own, and 
erected a cabin thereon, and cleared and fenced a garden spot 
around said house, and put one Creasy in possession of said land 
as his tenant, yet if it further appear from the evidence that prior 
to the institution of this suit the said tenant Creasy had quit and 
given up his possession and occupancy of said land, and the 
said cabin and fencing had been removed from said land by the 
defendants, or any of them, and that at the time of the institution 
of this suit there was no person in the actual, visible possession of 
said land against whom an action of ejectment might have been 
maintained, there was no such possession by the defendants as to 
bar the plaintiffs of their suit for partition. 

5. The title to the land sought to be partitioned in this case is 
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not affected by the will of Pleasant Alverson, read in evidence, 
but as to said land the said Pleasant died intestate. 

The court gave the third and fifth of said declarations, but 
refused the first, second, and fourth, and the plaintiffs excepted. 
There was a verdict for the defendants, whereupon the plaintiffs 
moved for a new trial on the usual grounds, and, being refused, 
they excepted, and took the case by writ of error to the Sixth 
District Court, where the judgment of the Circuit Court was 
affirmed ; and the plaintiffs excepted, and have brought the case to 
this court by writ of error. 


Lipscomb, and Dryden & Lindley, for plaintiffs in error. 


I. An ejectment is maintainable only against one having the 
actual possession of the premises sought to be recovered. (Good- 
right v. Rich, 7 T. R. 827; McDowell ef al. v. King, 4 Dana, 
67; Lucas v. Johnson e¢ al., 8 Barb. 244.) 

II. The law deems every person to be in the legal seizin and 
possession of land to which he has a perfect and complete title, 
and this seizin and possession continues until he is ousted 
thereof by an actual possession in another under a claim of right. 
(Ang. on Lim., chap. 81, § 5; 6 Peters, 748.) In this case, 
although it was shown that the defendants were in the exclusive 
possession at one time, yet if (as the evidence tended to show) 
before the suit was brought they had quit the possession, from 
that moment plaintiffs’ former possession re-attached — the plain- 
tiffs’ title drawing to it the possession. 

Ill. There is no competent evidence before the court that 
Pleasant Alverson, the ancestor of plaintiffs and defendants, left a 
will. The paper read as a will against the objection of the plain- 
tiffs ought not to have been admitted, because it does not appear 
that it was ever adjudged to be a will. It is not accompanied by 
any certificate of probate. (R. C. 1855, p. 1569, § 16.) The 
evidence of the due execution of the paper may have been sufficient 
to justify the County Court in pronouncing judgment that it was 
the will of Alverson, but until that tribunal pronounced that judg- 
ment the paper cannot be used as a will. 2. Conceding that the 
paper read in the cause is the will of Alverson, still it is insuffi- 
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cient to vest the title to the land in dispute in the defendants. 
The most that can be said of the pretensions of the defendants is 
that the testator committed a mistake in the devise of his prop- 
erty. Neither this court nor any other has any power to reform 
a will or correct a mistake therein. 


Redd, for defendants in error. 


I. The object of the court should be to ascertain the intention 
of the testator (which intent, when ascertained, constitutes the 
very essence of the will), and its first and highest duty is to carry 
that intent, when ascertained, into effect. (1 Jarm. Wills, 346, 
n.1; 2 Stark. Ev., part 2, 1275, n. a; 4 Kent, 537, 584; 
3 Pet. 117; 1 Pierre Will, 382 ; 3 Bar. 1634; 4 Ves. Jr. 329.) 

Il. For the purpose of ascertaining the intent of the testator 
and giving effect to the devise, it is competent to look into the 
extraneous facts and circumstances surrounding the testator at the 
time of making the will (such as the number of his children, the 
quantity, condition, and location of his property, etc.) (4 Cruise, 
chap. 9, cl. T and 10, p. 158; 2 Stark. Ev. part 2, p. 1275.) 

If. It is not essential that all the particulars used by the tes- 
tator in describing the object or subject of the devise should be 
accurate to render the devise valid. (1 Jarm. Wills, 331.) 
When the words used by the testator in describing the property 
designed to be devised, in part correctly describe property which 
he owned at the time, and in part apply to property which the 
testator did not own or claim, the devise will be held to apply to 
and pass the property he did own; otherwise the devise would 
be void, the intention of the testator defeated, and he would be 
liable to have died intestate as to property which he clearly 
intended to devise. 

The description in the devise, when applied to that in dispute, 
is correct in four separate particulars, viz: 1. In quantity (eighty 
acres). 2. In the quarter of the section (northeast quarter). 
8. In the subdivision of the quarter ( west half). 4. In the 
number of the range (six). It is incorrect in two particulars, 
viz: 1. In number of section (thirty-three instead of three). 
2. In number of township (sixty instead of fifty-nine). 
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This similarity of description should be taken in connection 
with the facts and circumstances proved to have surrounded the 
testator at the time, viz: 1. He owned the land in section three, 
township fifty-nine, and never either owned or claimed the land 
in section thirty-three, township sixty, which was known by him 
to be the property of a neighbor. 2. The land in dispute lies 
adjoining the tract devised in the same clause to the same devisee, 
whereas the tract to which plaintiffs claim the devise applies lies 
at a distance of several miles in another county. 

III. The testator, in his will, disposes of the number of tracts 
owned by him at the time. 

IV. He evidently intended to devise to his son Thomas J. 
Alverson, a certain number of tracts, and of a certain size. 

VY. The scrivener, at the time he drew the will, had before him 
the patents of testator’s lands, and wrote on each the name of the 
child to whom testator intended to devise the particular tract, and 
by testator’s direction he wrote the name of Thomas J. Alverson 
on the patent for the tract in controversy. 

The description in the devise, when taken in connection with 
the facts and circumstances proved in evidence, is sufficiently 
accurate (notwithstanding the error of the scrivener) to enable 
the court to say with certainty that the tract in dispute is the same 
tract intended to be devised by the testator to Thomas J. Alverson. 
If the devise is construed to pass the tract in dispute, the intention 
of the testator will be carried into full effect, viz: a. All his 
lands will pass by the will, and he will not have died intestate as 
to any portion of his real estate. 6. His son Thomas J. will 
receive the quantity of land he clearly designed he should have. 
e. If the error in the description is held to defeat the devise, 
then the testator died intestate as to this tract, which he evidently 
did not intend; and his son Thomas J. will receive by the will 
eighty acres less than he clearly intended to devise to him—a 
construction which, instead of carrying into effect the intention of 
the testator, in accordance with the primary rules above cited, 
would defeat the intention. 

VI. The evidence shows that Thomas J. Alverson, believing 
that he was the sole owner of the tract in dispute under the will, 
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took exclusive possession, claiming the ownership in severalty, 
and leased it out, and, when informed that plaintiffs claimed to 
own a common interest, denied it and asserted exclusive right in 
himself. In this state of facts there was no joint or common 
seizin. The plaintiffs had been disseized and cannot maintain 
partition, but must first establish their right. The question of 
title cannot be tried in partition where there is no joint actual 
possession and plaintiffs and defendants claim title adversely. 
(Lambert v. Blumenthal, 26 Mo. 473 ; and cases there cited. ) 


Face@, Judge, delivered the opinion of the Court. 


This was a proceeding for partition, instituted in the Marion 
Circuit Court, and presents substantially the following statement 
of facts as gathered from the record. John Creasy and Mary 
Jane, his wife, formerly Mary Jane Alverson, claimed in right of 
the wife to be entitled to the one undivided one-third part of a 


certain tract of land situate in said county, and described in the 
petition as the west half of the northeast quarter of section 
three, in township fifty-nine, range number six west. It is 
alleged that Pleasant Alverson died intestate, sometime in the 
year 1859, seized and possessed of the premises in question, and 
leaving the following-named children his only heirs at law, viz: 
the said Mary Jane Creasy, Calvin and Thomas Alverson, The 
answer of Calvin Alverson denies any claim of title or interest in 
the premises, and avers that the father, Pleasant Alverson, by 
his last will and testament, devised the same to his said son 
Thomas, and that the tract was erroneously described in the will 
as the west half of the northeast quarter of section thirty-three, 
township sixty, range six. The other defendants, being the widow 
and heir at law of the said Thomas (who departed this life after 
the death of his father), deny the right of plaintiffs to any por- 
tion of the property, and set up a full and complete title, as 
aforesaid, under the last will of the said Pleasant Alverson. It 
is also averred that, upon the death of his father, Thomas took 
possession of the property, claiming title thereto; that he made 
valuable improvements, and continued to hold the same adversely 
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to plaintiffs up to the time of his death; and that since that event 
these defendants have continued in the exclusive and adverse 
occupation of the premises. The residence of Pleasant Alverson 
was in the adjoining county of Lewis, and a certified copy of his 
last will, as proved and recorded in said county, is attached to 
and made part of the answer of the last-named defendants. 

Upon the trial in the Circuit Court this copy of the will was 
admitted in evidence, against the objections of the plaintiffs, and 
this presents the first question that will be considered in the 
examination of the case. It appears that the evidence of the 
subscribing witnesses was reduced to writing, certified by the 
clerk, as the law directs, and indorsed upon the will. 

The sixteenth section of the act respecting wills (R. C. 1855) 
directs the clerk of the County Court to receive the proof of all 
wills exhibited for probate, ‘‘and grant a certificate of probate ; or, 
if such will be rejected, grant a certificate of rejection.”” The 
law does not say to whom this certificate shall be granted, nor 
does it direct in what manner the evidence of this conditional act 
on the part of the clerk is to be preserved. That it is a mere 
conditional act on his part, and not conclusive either for or against 
the admission of the will to probate, is settled by the fourteenth 
section of thesame act. So that if the proof taken by the clerk 
be deemed sufficient to admit the will to probate, and his certificate 
to that effect should be indorsed thereon, still, without an order 
made by the County Court, at its next term thereafter, confirming 
his act, this would constitute no sufficient evidence of the fact 
that it had been duly admitted to probate. The probate of a will 
is a judicial act, the best evidence of which is of course the order 
of the court confirming the act of the clerk, and is only to be 
ascertained by the records of that tribunal. (Jourdan v. Meier, 
31 Mo. 40.) 

The exemplification of the record in this case shows the entire 
instrument which purported to be the last will and testament of 
Pleasant Alverson, with the proof of the subscribing witnesses 
taken in the manner required by law, and that is all that would 
seem to be required by the twenty-eighth section of the same act 
to make it as effectual in evidence, in all cases, as the original 
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itself. By the twenty-sixth section of the act referred to it is 
required that ‘‘all wills shall be recorded by the clerk of the 
County Court, in a book kept for that purpose, within thirty days 
after probate; and the originals shall be carefully filed in his 
office.”? Having been recorded in the manner required by law, 
with the proof of its execution indorsed upon it and certified by 
the clerk, the Circuit Court may very well have inferred that the 
act necessary to be performed by the County Court, previous to 
its being placed on record, had been performed, although no 
certificate of such fact was attached to the copy produced in 
evidence. The objection to the admission of the paper in this 
case was only as to its authentication. It is now too late to raise 
the further objection that it contained no copy of the order 
admitting it to probate, and we think no error was committed by 
the Circuit Court as to this point. 

Five declarations of law were asked for by the plaintiffs: the 
first four relating to the question of possession on the part of 
Thomas Alverson, deceased, and those claiming under him, and 
the last one in relation to the question of title under the will of 
Pleasant Alverson, deceased. The third and fifth were given, 
and the remainder refused. It appears that Pleasant died in May, 
1859, and Thomas in the year 1863; that the latter took pos- 
session of this tract of land, made some improvements upon it, 
but they were taken away about the time of his death. . Some 
declarations of his were testified to by a portion of the witnesses, 
to the effect that he claimed the premises as his own, and denied 
that Mrs. Creasy was entitled to any part of them. There were 
some acts of ownership performed by the defendants after the 
death of Thomas, but no actual occupation of the land up to 
the time of bringing the suit. We think, upon this state of facts, 
that the possession of Thomas and those claiming under him was 
hardly sufficient to authorize the finding of an actual ouster as 
against Mrs. Creasy. The employment of counsel to assert his 
claim to the property, and other attending circumstances, go to 
show that the plaintiffs were all the while claiming to be entitled 
to a share in it, and we think there would have been no error in 
giving the first four instructions. 
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The fifth instruction raises, as we think, the real question for 
determination, viz: Did Pleasant Alverson die intestate as to 
the land in controversy? The clause of the will upon which the 
defendants’ claim of title must rest is as follows: ‘‘I give and 
bequeath unto my son Thomas J. Alverson the real estate herein 
described, to have and to hold the same; the above real estate 
lying and being in the county of Lewis, and State of Missouri, 
and known as the part east half of the northeast quarter of 
section thirty-four, township sixty, of range six, containing sixty 
acres, more or less; the west half of the northeast quarter of 
section thirty-three, township szzty, containing eighty acres, 
more or less ; forty acres, the southeast quarter of the northeast 
quarter of section ¢hree, township jifty-nine, in range six, 
and lying in Marion county, Missouri. Thomas J. Alverson 
and Calvin Alverson, in partnership, are to have the above real 
estate, lying and being in Lewis county, and known as the east 
half of the southeast quarter of section thirty-four, township 
sixty, range six, in equal parts.” This clause of the will is so 
drawn as not to make it apparent at once what was intended by 
the testator. Taken as a whole, however, and giving what we 
think is a fair and reasonable interpretation of the language, it 
would seem to be that the sixty-acre tract devised to Thomas and 
Calvin in partnership was located in the county of Lewis, and the 
two remaining pieces in the county of Marion. 

In the defendants’ answer it is averred that the land in contro- 
versy was the eighty-acre tract which his father intended to be 
devised to his son Thomas, and that the same was improperly 
described in the will, by a mistake on the part of the person who 
drew it up; that it should have been described as being a part of 
section three, township jfifly-nine, instead of section thirty- 
three, township siafy, as it is written in the will. Now, the 
simple proposition to be determined is whether, in such a state of 
case, extrinsic evidence can be admitted for the purpose of ascer- 
taining precisely the location of the land intended to be devised 
to Thomas Alverson. In the work of Sir James Wigram, relating 
to the admission of extrinsic evidence in the interpretation of 


wills (as published in the New Library of Law and Equity), vol. 
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II, page 17, his fifth proposition is stated in these words: ‘‘ For 
the purpose of determining the object of a testator’s bounty, or 
the subject of disposition, or the quantity: of interest intended to 
be given by his will, a court may inquire into every material fact 
relating to the person who claims to be interested under the will 
and to the property which is claimed as the subject of disposition, 
and to the circumstances of the testator, and of his family and 
affairs, for the purpose of enabling the court to identify the person 
or thing intended by the testator, or to determine the quantity of 
interest he has given by his will. The same (it is conceived) is 
true of every other disputed point respecting which it can be 
shown that a knowledge of extrinsic facts can, in any way, be 
made ancillary to the right interpretation of a testator’s words.” 
Now here is a devise of a tract of land described as being situate 
in Marion county, but the numbers given for the purpose of 
fixing its location with reference to the surveys of the public lands 
show that such a tract cannot be located in that county. Extrinsic 
evidence is introduced to explain the fact that the west half of the 
northeast quarter of section three, in township fifty-nine, range 
six, was owned and claimed by the testator; that it is in Marion 
county; that it adjoins the forty acres devised to the same son; 
while the eighty-acre tract described in the will is really in the 
county of Lewis, owned and occupied by a different person 
altogether, and that the testator had never asserted any claim to 
it whatever. 

That isnot all. The person by whom the will was drawn up 
at the request of the testator testifies clearly to the fact that the 
description of the property intended to be devised to Thomas was 
incorrectly set out, turough his own mistake. He says that a 
patent containing a description of the property in question was 
handed to him by the testator, with instructions to include that 
piece in the portion of his real estate given to his son Thomas, 
and that he wrote the latter’s name upon the patent for the pur- 
pose of identifying the tract as intended for him, but by mistake 
he wrote down the wrong numbers of the section and township in 
drawing up the will. The description is otherwise correct. 

It may frequently be a difficult matter to apply the rule under 
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consideration, and to fix its limits with entire certainty ; but this 
case, we think, is so plain and simple in‘its facts as to admit of 
no doubt. The object of the testator, and that which must in all 
cases be effectuated by the courts in the interpretation of wills, is 
made entirely clear by the testimony. No room is left to doubt 
the fact that the intention was to pass the title of the property in 
controversy to Thomas Alverson, and therefore the claim of the 
defendants must be held sufficient to defeat the plaintiffs’ suit. 
It will not be necessary to review the large number of cases that 
might be cited in support of the application of the rule to the case 
at bar. A decision of this court, as reported in Riggs v. Myers, 
20 Mo. 239, is considered to be directly in point, and sufficient 
to settle the principles involved in this case. The conclusion is 
that the fifth instruction given by the Circuit Court was improp- 
erly given, and should have been refused. The ruling of the 
court, however, as to the admissibility of testimony, was correct, 
and the judgment for the right parties. The judgment of the 
Circuit Court was affirmed by the Sixth District Court, and the 


case is now brought here by writ of error. 
Judge Baker concurring, the judgment is affirmed. Judge 
Wagner did not sit, having been of counsel in the lower court. 


. 





B. Fortier, Plaintiff in Error, v. Jonn Batx, Defendant in 
Error. 


1. Justices’ Courts, practice in— Power of Justice to set aside Non-suit.— 
Where a justice of the peace, after hearing of testimony in a trial where both 
parties were present, on motion of defendant non-suited plaintiff, and after- 
ward, at the instance of plaintiff, set the non-suit aside and granted a new 
trial, such action in setting aside the non-suit was no cause for reversing a 
judgment subsequently rendered in favor of plaintiff in the Circuit Court. 
Justices of the peace have no power to set aside non-suits, except where they 
are rendered for non-appearance. But neither have they power to render an 
involuntary non-suit when a jury has been impaneled in the case. 

2. Justices’ Courts — Non-Suit — Appeal — Estoppel.—Where defendant, after 
procuring non-suit, appeared before the justice ata second trial, and upon 
appeal to the Circuit Court had another trial, without complaining, he will 
not afterward be permitted in the District Court to set up the judgment of 
non-suit as a bar to the plaintiff's right to recover. 
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Error to Second District Court. 


This action was commenced by plaintiff in error against Ball, 
before a justice of the peace in Jefferson county, January 30, 
1867, to recover fifty dollars, the alleged value of a hog of plain- 
tiff charged to have been killed by Ball. On March 16, 1867, 
both parties being present, a jury was sworn to try the case, but 
the justice, not deeming the plaintiff’s evidence sufficient to entitle 
him to recover, rendered judgment of non-suit. On March 18, 
1867, the justice, on motion of plaintiff, made an order to set this 
judgment aside, and gave defendant notice. On April 20, 1867, 
the case was again called, and a jury sworn, and verdict and 
judgment rendered for plaintiff for twenty-five dollars. Defendant 
appealed, with W. G. Harrold his security. On appeal the case 
was tried in the Circuit Court by a jury. On the trial it appeared 
by the evidence that in December, 1866, defendant Ball was in 
the State of Louisiana; that one Wm. Armstrong was attending 
to the work on his farm, to some extent ; that when the hogs were 
to be killed, Armstrong engaged Fred. Moore to help to kill them,. 
and that Mrs. Ball engaged one L. D. Collins to come and over- 
see the work; that Collins directed Armstrong and Moore to do 
the shooting ; that during the day two hogs got out of the pen, 
and that Moore gave pursuit, and through mistake shot and killed 
a boar owned by plaintiff. 

The court gave, on its own motion, the following instructions : 

1. If the jury believe from the evidence that Wm. Armstrong 
was acting as a general agent in managing defendant’s farm, and 
that he employed Fred. Moore for defendant to assist in doing 
defendant’s work, and that while so employed, by an injudicious, 
negligent, or unskillful act done in furtherance of defendant’s busi- 
ness, he shot plaintiff’s hog, the jury will find for plaintiff in the 
sum proved to be the value of the hog. 

2. But if the jury believe from the evidence that while Fred. 
Moore was employed by defendant or Wm. Armstrong to do 
defendant’s work, he willfully shot plaintiff’s hog to effect some 
design of his own, then the jury should find for defendant for 
costs of suit. 
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8. That if the negligence of plaintiff was the cause of his hog 
being killed, the jury must find for the defendant. 


Abner Green, for plaintiff in error. 


I. The justice had power to take the case from the jury and grant 
@ non-suit, as the case was not submitted to him for trial. His 
decision was a non-suit upon trial, in accordance with the power 
given justices by section 6 of Gen. Stat. 1865, p. 717. 

II. The justice then had power to grant a new trial. (Fenton 
v. Russell & Lindley, 6 Mo. 148. This decision is based upon 
§ 7, R. C. 1835, p. 363, which is precisely like § 6, Gen. Stat. 
1865, p. T17.) The case referred to in 27 Mo. 396 is not 
exactly in point. It decides that it was not necessary in that case 
to make a motion for a new trial before taking an appeal. Here 
the new trial was granted in conformity to the statute. Anda 
portion of the reasoning of the court in that case, which implies 
that the justice could not grant a new trial if the plaintiff was 
present when the non-suit was given, is not in conformity to 
section 6, Gen. Stat. 1865. By section 17, p. 718, a justice may 
grant a new trial in cases of non-suit; and there is nothing in 
such section confining such powers to non-suits when the plaintiff 
was not present, any more than a non-suit when he was present. 

Ill. The defendant made no objections to a trial in either the 
Justice’s Court or the Circuit Court, and it is too late to make 
such objections now. 

IV. The two instructions given by the court, on its own motion, 
are strictly the law of the case. 


Jos. I. Williams, and John L. Thomas, for defendant in 
error. 

I. A justice cannot set aside a judgment of non-suit, except 
when rendered on account of the non-appearance of the plaintiff 
at the trial. (8 Mo. 45; 27 Mo. 396.) 

II. The order of the justice pretending to set this judgment 
aside being a void act, the judgment is still in force and conclu- 
sive between the parties, never having been appealed from. It is 
a matter of no importance that the justice took upon himself the 
decision of the case when a jury were sitting to try it. If this 
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was error it might have been corrected by appeal, but cannot 
affect the validity of the judgment, since the plaintiff has failed to 
take an appeal. (Hendrickson, Adm’rx, v. St. Louis and I. M. 
R.R., 34 Mo. 188.) 

It being error, apparent on the face of the record, for the Circuit 
Court to render judgment for plaintiff when the justice’s transcript 
showed that there was a judgment in force on the docket of the 
justice in favor of defendant in the same case, which had not 
been appealed from, the District Court rightfully reversed, 
although no exception was taken upon this point in the Circuit 
Court. (Bateson y. Clark e¢ a/., 37 Mo. 31.) 

IV. The District Court properly reversed, because the Circuit 
Court erred in giving the first instruction touching the liability of 
defendant Ball. The first instruction is erroneous. It assumes 
that defendant is liable for a damage done by a servant employed 
by a servant, if the damage was done while he was engaged in 
defendant’s business. It further assumes that the mere fact that 
defendant might have employed Armstrong to manage his farm, 
and gave Armstrong the right to employ other servants to help 
kill hogs for defendant, thus created the relation of master and 
servant between defendant and such servants employed by his 
servant. This is wrong. Defendant could not be liable for the 
act of Moore unless the relation of master and servant existed 
between them. (Barry v. City of St. Louis, 17 Mo. 121; 
Clarke’s Adm’r v. Han. & St. Jo. R.R. Co. 86 Mo. 202.) 
Armstrong might well have been engaged to work on defendant’s 
farm, and yet not have been authorized to employ servants for his 
master to help kill hogs. The right of the servant Armstrong 
to employ a servant for defendant, so as to create the relation of 
master and servant between defendant and such sub-servant, being 
the very question upon which the liability of defendant depended, 
is a question of fact for the jury, and is not to be assumed as a 
matter of course, as is done in this instruction. 


Baker, Judge, delivered the opinion of the court. 


This action was instituted before a justice of the peace to recover 
the value of a stock hog which was killed by the negligence of one 
F. Moore, who, it is claimed, was at the time the servant of the 
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defendant, and in the discharge of his duties as such. The case 
was tried before the justice and a jury. After testimony was 
heard, the justice, on a motion of the defendant, non-suited the 
plaintiff. Two days afterward, at the instance of the plaintiff, 
the justice set the non-suit aside and ordered a new trial. The 
second trial was had on the 20th day of April, 1867, before the 
justice and another jury, both parties being present. It resulted 
in a judgment for the plaintiff for twenty-five dollars. The 
defendant appealed to the Circuit Court of Jefferson county, 
where the case was again tried and a judgment rendered for the 
plaintiff for fifty dollars. The defendant removed the case to the 
District Court by writ of error, where the judgment of the Circuit 
Court was reversed. The District Court assigned two reasons 
for reversing the judgment of the Circuit Court. The first is 
that the justice had no power to set aside the jugdment rendered 
by him at the first trial, and that it is still a valid subsisting 
judgment. The second is that the evidence does not establish 
the relation of master and servant between defendant and said 
Moore. 

It is doubtless true that justices of the peace have no power 
conferred on them to set aside non-suits except where they are 
rendered for non-appearance. But is equally true that they have 
no power to render an involuntary non-suit when a jury has been 
impaneled in the case. In rendering the judgment of non-suit in 
this case, the justice acted without authority and in plain violation 
of the rights of the plaintiff. As the non-suit was granted at the 
instance of the defendant, he has no right to complain that it was 
set aside. Ifthe order setting the non-suit aside was void for 
want of authority to make it, the judgment of non-suit was 
also void for the same reason. 

The defendant appeared at the second trial before the justice 
and took his chances there; appealed the case to the Circuit 
Court, where he had another trial, without complaining of the 
action of the justice in setting aside the first judgment, and for 
the first time sets up this unauthorized judgment of his own pro- 
curing in the District Court as a bar to the plaintiff’s right to 
recover. This he will not be permitted to do. 





































semantic 


Ae Re nel a a Ml RN ts Ae a lis Be 


es 


A ee a RR RNR 


st aia ae 


28 ST. LOUIS. 





Carr v. Youse. 





We think that there was sufficient evidence tending to prove 
that Moore was the servant of the defendant to justify the court 
in submitting the question to the jury. The instructions com- 
plained of were properly given. 

The judgment of the District Court is reversed. The other 
judges concur. 


JaMEs Car, Appellant, v. WasHineton L. Yous, Respondent. 


1. Justice’s Court — Appeal — Transcript — Execution — Hannibal Common 
Pleas.— The filing of a transcript from a justice’s court in the office of the 
clerk of the Circuit Court of Marion county was, by the act establishing the 
Hannibal Court of Common Pleas, made a condition precedent to the author- 
ity of the latter court to issue an execution thereon. (Carr v. Youse, 39 Mo. 
846, affirmed.) 


Appeal from Hannibal Court of Common Pleas. 


The facts in this case are fully set forth in the opinion rendered 
in the same case at a former hearing. (39 Mo. 346.) 


James Carr, pro se. 


I. The judicial acts and proceedings of courts of general 
jurisdiction, where they have jurisdiction over the person and 
subject matter, cannot be questioned in a collateral proceeding. 
(Draper e¢ a/. v. Bryson e¢ al., 17 Mo. 71; Kemp’s Lessee v. 
Kennedy, 5 Cranch, 178; McCormack v. Sullivan, 10 Wheat. 
192; Ez parte Tobias Watkins, 3 Pet. 198; Barney v. Patter- 
son, 8 Harris & Johnson, 182; Chambers vy. City of St. Louis, 
29 Mo. 577; Hobein v. Murphy, 20 Mo. 447; Webber & Stith 
v. Cox, 6 Monr. 110; Lawrence v. Speed, 4 Bibb, 401; Shields 
vy. Powers, 29 Mo. 315; McNair e¢ al. v. Biddle e¢ al., 8 Mo. 
257; Jones v. Talbot, 9 Mo. 121; Coleman v. McAnulty, 16 
Mo. 178; Jackson v. Bartlett, 8 Johns. 361.) 

II. The Hannibal Court of Common Pleas is a court of gene- 
ral jurisdiction, having jurisdiction over the parties and subject 
matter which culminated in the sale of the property in contro- 
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versy. (Sess. Acts 1851, p. 208, § 1; Overton v. Johnson, 17 
Mo. 442.) 

Ill. The justice of the peace who rendered the judgment had 
jurisdiction over the defendant and the subject matter. As soon 
as he rendered said judgment it became res adjudicata, and as 
long as it remained in force it was in itself evidence of the rights 
of the plaintiff to the money adjudged, and gave him a right to 
process to execute said judgment. (Voorhees v. Bank of U. S., 
10 Pet. 449; Thompson v. Tolmie, 2 Pet. 157; McPherson v. 
Cunliff e¢ a/., 11 Serg. & R. 422; Gregory’s Lessee v. Astor 
et al., 2 How. 819.) 

IV. The filing of said transcript in the office of the clerk of 
the Circuit Court of Marion county was not a condition precedent 
to confer jurisdiction upon the Hannibal Court of Common Pleas. 
Eo instanti that said transcript was filed in the office of the 
clerk of the Hannibal Court of Common Pleas, it became a judg- 
ment of said court and under the control of said court, for all 
legal purposes, in the same manner as if it had been originally 
rendered therein. (R. C. 1855, ch. 90, § 17, p. 961; Bunding v. 
Miller, 10 Mo. 445.) 

V. The issuing of the execution, without having first filed the 
transcript of the judgment of the justice of the peace in the office 
of the clerk of the Circuit Court of Marion county, was a mere 
irregularity, which at most was only ground for quashing it on a 
motion made by the defendant at the return term, for that reason. 
(Foot’s Executor v. Knowles, 4 Met. 886; Brewer v. Sibley, 15 
Met. 175; The People v. Dunning, 1 Wend. 16; Hobein v. Mur- 
phy, 20 Mo. 447; McNair v. Hunt, 5 Mo. 300; Voorhees vy. 
Bank of U. S., 10 Pet. 449; Wyman e¢ a/. v. Campbell e¢ a/., 
6 Porter, 229 e¢ seg. ; Lawrence v. Speed, 4 Bibb, 401; Webber 
& Stith v. Cox, 6 Monr. 110; Jackson v. Bartlett, 8 Johns. 
361; Jackson v. Delaney, 13 Johns. 535; Jackson v. Robins, 
16 Johns. 587; Jackson v. Cadwell, 1 Cow. 622; Speer v. 
Sample, 4 Watts, 367; Reed v. Austin, 9 Mo. 722.) The 
requiring it to be filed in the office of the clerk of the Circuit 
Court of Marion county is merely directory. The non-compli- 
ance with it does not render the sale under it void. It is not so 
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declared. (Jump v. Batton’s Creditors, 835 Mo. 193; Hicks v. 
Chouteau, Adm’r of Chouteau, 12 Mo. 341; Marion county v. 
Moffett, Adm’r, 15 Mo. 604; Fine v. St. Louis Public Schools, 
30 Mo. 165; Rector vy. Harth, 8 Mo. 460; Davis v. Wood, 7 
Mo. 165; Alexander v. Eberhardt, 35 Mo. 475; Tillman & 
Christy v. Jackson, 1 Minn. 183; Hobein v. Murphy, 20 Mo. 
447 ; The People v. Supervisors ef Chenango, 4 Seld. 317; The 
Utica Ins. Co. v. Scott, 19 Johns. 1; The United States v. 
Bradley, 10 Pet. 344; Washington v. Murry, 4 Cal. 888; The 
People vy. McManus, 22 How. Pr. R. 28; In the matter of the 
election of M. & H. R.R. Co., 19 Wend. 135.) 

VI. The court having jurisdiction over the parties and subject 
matter, suppose the Hannibal Court of Common Pleas had ren- 
dered this judgment in the first instance, and an execution had 
been issued on such judgment, would not the sale have been 
valid? Why is not the justice’s judgment of equal dignity with 
the judgment originally rendered in the Hannibal Court of Com- 
mon Pleas? If so, why should a little irregularity in issuing the 
execution vitiate a sale under it made to a bona fide purchaser 
without notice of such irregularity? The judgment is either valid 
or void. If valid, then the sale under it is valid, notwithstanding 
the irregularity in issuing the execution without first filing the 
transcript in the office of the clerk of the Marion Circuit Court. 
(Wyman e¢ al. vy. Campbell e¢ a/., 6 Porter, 236-7. ) 

VII. The appellant is an innocent purchaser, without notice of 
said irregularity ; hence he is not affected by such irregularity. 
See the authorities cited under the first point. It is the policy of 
the law to sustain judicial sales. This is for the protection of 
the debtor and creditor both. 

VIII. The statute does not require that the sheriff’s deed shall 
recite the fact that a transcript of the justice’s judgment had 
been filed in the office of the clerk of the Marion Circuit Court. 
(R. C. 1855, ch. 68, § 56, p. 748.) 

IX. The point of lien or no lien does not arise on this record. 
The third point decided by Judge Holmes, when the case was here 
before, is understood to be overruled by the decision of this court 
in the case of Ruby y. the Hannibal and St. Joseph Railroad 
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Company (89 Mo. 480), on the authority of a prior decision of 
this court made in the case of Franse y. Owens, 25 Mo. 329. 

For the foregoing reasons the second point decided between 
these same parties in 89 Mo. 480 should be overruled, and the 
judgment of the Hannibal Court of Common Pleas reversed and 
the same remanded. 


Lakeman & Bacon, for respondent. 


Face, Judge, delivered the opinion of the court. 


This case seems to be precisely similar in its facts to the case 
between the same parties determined at the October term, 1868, 
of this court (89 Mo. 346). It seems, upon a careful examina- 
tion of the points presented by the appellant’s brief, that the 
second point decided by this court in the case referred to was 
erroneous, and we are now asked to review that decision. 

The counsel seems to be under a misapprehension in relation to 
what was said by the judge in delivering the opinion in that case. 
It is true that the question of lien does not arise in the case at 
all. So far as that case was concerned, it might have been suffi- 
cient to have said that the filing of the transcript in the office of 
the clerk of the Circuit Court was, by the act establishing the 
Hannibal Court of Common Pleas, made a condition precedent to 
the authority of the latter court to issue an execution thereon. 
The reason why the legislature had inserted such a provision in 
the act was because it was necessary to impart notice to all per- 
sons, since it operated as a lien upon real estate from the time of 
filing. Hence, it was stated by way of argument that, without a 
compliance with that requirement of the act, there was no authority 
for issuing the execution, and it was therefore null and void. We 
can find nothing in the argument of counsel or the authorities 
referred to which will authorize a different conclusion from that 
reached in the former case. 

Without restating the reasons upon which that decision rests, it 
will simply be necessary to say that the judgment of the court 
below will be affirmed. The other judges concur. 
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Ricuarp R. Frexp ef a/., Plaintiffs in Error, v. LANasporr & 
RosENSTEIN, Defendants in Error. 

1. Contract — Sale — Levy — Estoppel. —If, after an alleged purchase of 
goods, the vendees caused an execution to be levied on them as the property of 
the vendor, this was a solemn admission on their part that the goods were, at 
the time of the levy, the property of the vendor; and they are estopped from 
claiming the goods in any other way than by virtue of said levy, even although 
the evidence showed they did not intend by such levy to abandon their alleged 


purchase, and acted under advice from counsel that their title to the property 
would not be affected thereby. 


~~ 


Error to St. Louts Circuit Court. 


A general statement of the facts in this case will be found in 
36 Mo. 441. 


Krum, Decker § Krum, for plaintiffs in error. 


The facts now presented are different from the last transcript. 
In this record it appears beyond all doubt that there was an abso- 
lute sale and transfer of the whole stock of goods. The mere 
fact that the purchaser directs a levy upon his own goods, after 
they are in the possession of the constable under an attachment, 
is undoubtedly evidence, ‘‘ and a circumstance going strongly” 
against him, but may be explained. This explanation is conclu- 
sively furnished in this record. They are advised by counsel that 
the sheriff can take them as their agent; that it would be a more 
convenient way to obtain possession than by an action of replevin ; 
that they would not lose their title by the prior purchase, as the 
sheriff would be regarded merely as their agent. A trespasser 
who has seized the goods unlawfully cannot claim an estoppel in 
his favor by anything which occurs after his trespass has been 
committed. 

The court below, in the last trial, gave as a declaration of law 
this instruction: that the interpleaders were estopped from claim- 
ing the goods in any other way than by reason of said levy, if 
they did cause an execution to be levied on the goods. This 
instruction was given notwithstanding the fact that the only title 
of plaintiffs (if any) accrued by their attachment before the levy 
of the execution. In other words, the instruction amounts to this: 
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that, although the interpleaders had a perfect title to the goods 
before Langsdorf’s attachment, yet if after that attachment the 
interpleaders claimed by another title (2. e., by execution), then 
such subsequent claim. would estop them from asserting their 
perfect title. No such instruction can stand for a moment, nor 
does the opinion of the Supreme Court sanction such an inter- 
pretation. Such a theory is in direct conflict with every decision 
made by this court on the law of estoppel. (Taylor v. Zepp, 14 
Mo. 482; Newman v. Hook, 87 Mo. 218.) In the last case the 
rule of estoppels zz pais is recognized. To constitute an estoppel 
three elements must combine: 1. An admission inconsistent with 
the evidence proposed to be given or the claim offered to be 
set up. 2. An action by the other party upon such admission. 
8. An injury to this other party by allowing the admission to 
be disproved. Further, the doctrine of estoppel prevents parties 
from proving the truth because they have before that either said 
or acted falsehoods, and third persons have acquired rights upon 
the faith of these falsehoods being true; and their rights cannot 
be destroyed by disproving these former statements. Now, as 
the execution was levied after the attachment of Langsdorf, it 
is utterly impossible that the plaintiffs could have levied their 
attachment upon the faith of the execution levy, or that they 
could have based any action on a levy which had not been made. 
‘¢ What former execution,” in the language of this court, ‘‘ did 
Field Bros. levy on these goods, as the property of Meirand, 
to mislead the plaintiffs in issuing their attachment?” If 
Field Bros. had issued any former execution on these goods, then 
such execution or levy might form the basis of an estoppel in 
favor of a subsequent attaching creditor. Otherwise, this instruc- 
tion of estoppel is simply absurd. It is not sufficient that the 
two claims, one by purchase and the other by levy, are inconsist- 
ent; it would be preposterous to say that, because a man asserts 
two inconsistent titles, the former of which is a perfect title, he 
shall lose all title. 

It will be observed that the title by purchase is fully estab- 
lished by the evidence, prior to the Langsdorf attachment, which 
is the second point. The bill of exceptions states positively 
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‘‘that, on the afternoon of the Tth of January, 1861, Meirand 
sold his entire stock of goods in his store to interpleaders, and 
immediately, during the same afternoon, the interpleaders and 
Meirand proceeded to make up an inventory of the stock,” etc., 
etc. The sale of the goods was perfect, although the extensions 
had not been made. ‘That was not necessary to carry the title. 
This matter is too plain for argument. Upon the question of a 
perfect sale, the evidence in the former case might be deficient ; 
on this transcript it is stated in positive terms. It is only where 
something remains to be done, which is, by the contract, a condi- 
tion precedent to the passing of the title, that the title will not 
pass until the act is performed. (21 Barb. 198; 2 N. Y. 258.) 
The bill of sale was signed; inventory complete; each article and 
price agreed on and embraced in the inventory. The only thing 
left to be done was to make the extensions; but the making of 
these extensions was not a condition precedent to a perfect sale. 


Knox §& Smith, for defendants in error. 


I. Before the levy of the execution in favor of Field Bros., 
plaintiffs sued out a writ of attachment, and attached the goods 
in question as the property of Meirand. Upon this state of facts, 
plaintiffs claim that, as attaching creditors, they were entitled to 
hold the property in question. (36 Mo. 440 ef seg.) 


BakER, Judge, delivered the opinion of the court. 


This case has been here before, and will be found reported in 
36 Mo. 441, where a full statement of it can be seen. It is 
unnecessary to restate it here. The testimony is substantially as 
it was then. The only material difference consists in testimony 
introduced by the respondents tending to show that the plaintiffs 
did not intend to abandon their alleged purchase of the goods in 
question by taking out an execution on the judgment in their favor 
against Meirand and having the same levied on the goods as his 
property ; that they were advised by their attorney that it would 
not affect their title to the goods, and would be the most conven- 
ient way to get possession of them. 
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The court below, on its own motion, instructed the jury that 
‘if, after the supposed sale by Meirand to interpleaders, they 
caused an execution to be levied on the goods as the property of 
Meirand, this was a solemn admission on their part that the goods 
were the property of Meirand, and not the property of interplead- 
ers, and estops interpleaders from claiming the goods in any 
other way than by virtue of said levy.” 

The conduct of the appellants in causing an execution to issue 
on a judgment that constituted the consideration for the goods 
they claim to have purchased, and which was fully satisfied if the 
purchase was in fact made, and in having it levied on the goods 
in question as the property of the person from whom they claim 
to have purchased them, is totally inconsistent with their claim to 
the property. Nor is this glaring inconsistency relieved by the 
explanation given. It was a gross abuse of the process of the 
court to use it in getting possession of the goods in such an ille- 
gal and improper manner. The court was fully justified in char- 
acterizing the transaction in strong language. 

We think the appellants were fairly estopped, and that the 
instruction complained of was properly given. 

The judgment of the court below is affirmed. The other judges 
concur. 





Quinc¥ AND PatmyRA RattroaD Company, Appellant, v. JoHNn 
TayLor, Respondent. 


1. Practice— District Court — Exception to action of.— Sections 27 et seq., 
chap. 169, Gen. Stat. 1865, relate exclusively to the practice and proceedings 
in the Circuit Courts, and have no reference to the District Court. That 
exceptions to the action of the District Court should be saved, in order to 
bring causes to this court, would only be required by resorting to an act ot 
judicial legislation. And, in the absence of any direct statutory requirement, 
there is no apparent reason why a party should be compelled to except in the 
District Court. A bill of exceptions will only lie to review a decision made 
at the trial of a cause; and if it be so framed as to show that the exception 
was taken to a decision in bane, made after the trial, an appellate court cannot 
look into it. Hence, this court will overrule a motion to dismiss an appeal 
for want of such exceptions. 
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2. Corporations — Ratlroad — Notice of appropriation and condemnation of 
land — What sufficient.— The “substance” and material matters of which the 
statute concerning the appropriation and condemnation of lands for railroad 
purposes (Gen. Stat. 1865, p. 352, 3 2) intended that notice should be given, 
are the proceedings to take measures to subject the property to the uses 
designated and say what damages shall be paid therefor. And where the 
publication notifies the owner that the petitioner will make application to the 
judge of the Circuit Court ata certain time and place, and the object sought 
to be accomplished is precisely and plainly stated, and the land, which is the 
subject of the proceedings, described, it imparts to him all necessary informa- 
tion, and apprises him of everything essential touching the premises. 


Appeal from Hannibal Court of Common Pleas. 
James Carr, for appellant. 


I. The court had no jurisdiction over the subject matter of the 
respondent’s motion. The report of the commissioners was filed 
with the clerk of the Circuit Court on the 8th day of January, 
1868 ; the respondent filed no written exceptions to it within ten 
days, as required by the statute. (Gen. Stat. 1865, ch. 66, 
p- 853.) The Circuit Court of Marion county had no jurisdic- 
tion. The cause was coram non judice, and hence its judgment 
dismissing the proceedings was null and void. (Visscher v. 
Hudson River R.R. Co., 15 Barb. 837; New York Central R.R. 
Co. v. Marion, 11 N. Y. 276; Hann. & St. Jo. R.R. Co. v. 
Morton, 20 Mo. 70; Williams v. Hartford & New Haven R.R. 
Co., 13 Conn. 110; In the matter of Negus, 10 Wend. 34.) 
Consent of parties cannot confer jurisdiction. (Baker, Adm’r of 
Lindell, v. Hann. & St. Jo. R.R. Co., 86 Mo. 543.) The 
proceeding in this case is entirely statutory. It is a special 
proceeding, and must stand or fall according as it shows a strict 
compliance with, or failure to comply with, the provisions of the 
statute. If it had been a suit in a court proceeding according to 
the rules of the common law, the court having jurisdiction over the 
parties and subject matter, error in judgment and irregularities in 
conducting the proceedings would not vitiate the judgment 
rendered in the cause, unless it had been reversed on appeal or 
writ of error. (Voorhees v. The Bank of the United States, 10 
Pet. 450.) But there is no provision for reviewing the proceed- 
ings on appeal or writ of error, as there is in a common-law 
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court. The proceeding can only be reviewed in pursuance of 
section 4, chapter 66, already cited, by filing, within ten days 
after filing such report in the clerk’s office, written exceptions. 
In that event the court is authorized to make such order 
therein as right and justice may require, and may order a new 
appraisement upon good cause shown. Eapressio unius est 
exclusio alterius. The evident implication, then, is that the 
report of the commissioners cannot be reviewed by the court in 
which the proceedings are had, when there has been a failure to 
file such written exceptions within ten days after filing the report 
of the commissioners. The respondent having failed to file any 
written exceptions until long after the time prescribed, the court 
had no jurisdiction over either the parties or the subject matter. 
The motion made by the respondent was coram non judice, and 
the decision of the court thereon a clear case of usurpation; 
hence, null and void. This proceeding could be brought up by a 
writ of certéorari if the fourth section had not authorized 
written exceptions to be filed within ten days after the filing of 
the report of the commissioners. That section affords a complete 
remedy. That remedy is exclusive. No other remedy can be 
pursued. (Lindell’s Adm’r v. Hann. & St. Jo. R.R. Co., 36 
Mo. 543; and authorities cited.) It follows, then, that, whether 
voidable or void, the court below had no jurisdiction. 

II. But if the court shall be of opinion that the Circuit Court 
had jurisdiction over the subject matter of the motion filed by the 
respondent, then it is affirmed that the substance of the petition 
is recited in the notice published in this case, as required by the 
second section of the chapter already cited. (Gen. Stat. 1865, 
p- 852; Sloan v. Force, 11 Mo. 126; 20 Mo. 70.) The whole 
proceeding is either valid or void. If the substance of the peti- 
tion presented to the judge of the Sixteenth Judicial Circuit is 
recited in the notice, then the proceeding is valid. The evident 
intention of the statute is to require the railroad company seeking 
to condemn the right of way over the land of an individual to 
publish facts enough to apprise him of the fact that the railroad of 
such company has been located over his land, and that it intends 
to apply to the judge of the Circuit Court to appoint commission- 
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ers ‘to view and assess the damages which he will sustain from the 
erection and maintenance of such railroad over his land. If it 
does this, such individual has information enough to put him upon 
inquiry, and the notice is a sufficient compliance with the statute. 
(Dougherty v. The Summerville & Easton R.R. Co., 1 Zabr. 
443 ; 21 Ill. 399; Epley v. Witheron, 7 Watts, 163 ; 19 Ill. 486.) 


Anderson & Lipscomb, Dryden § Lindley, for respondent. 
Waener, Judge, delivered the opinion of the court. 


A preliminary question is raised in this case by the counsel for 
the respondent, who has filed a motion to dismiss the appeal, 
because the decision of the District Court affirming the decision 
of the Circuit Court was not excepted to by the appellant, nor 
any exceptions preserved in the District Court. The motion is 
based upon the assumption that, in order to enable this court to 
take cognizance of a cause, the decision of the District Court 
must be excepted to, and exceptions regularly saved, in the same 
manner as in cases coming up from the Circuit Court to an 
appellate tribunal. . 

No provision in the statute has been cited or referred to justify- 
ing or sustaining this position ; and, after a careful examination, we 
have not been able to find any. The section of the constitution 
providing for the establishment and organization of the District 
Courts declares that they shall, within their respective districts, 
have like original jurisdiction with the Supreme Court, and appel- 
late jurisdiction from the final judgments of the Circuit Courts, 
and of all inferior courts of record within the district except 
Probate and County Courts; and that, after the establishment 
of such District Courts, no appeal or writ of error shall lie from 
any Circuit Court or inferior court of record to the Supreme Court, 
but shall be prosecuted to the District Court, from the final 
judgment of which an appeal or writ of error may be taken to 
the Supreme Court, in such cases as may be provided by law. 
The only provision in the statutes relating to the question is in 
the practice act, chap. 169, § 27, which says that whenever, in 
the progress of any trial in any civil suit pending in any court of 
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record, either party shall except to the opinion of the court, and 
shall write his exception, the court shall allow and sign the same. 

The subsequent sections make provision for the party obtaining 
his exceptions in case the judge refuses to sign the same. These 
sections relate exclusively to the practice and proceedings in the 
Circuit Courts, and have no reference to the District Courts. The 
law authorizes parties to bring cases from the District Courts to 
this court either by appeal or writ of error, but that exceptions 
should be saved would only be required by resorting to an act of 
judicial legislation. 

In the absence of any direct statutory requirement, there is 
no apparent reason why the party should be compelled to except 
in the District Court. The whole record from the Circuit Court, 
with the points regularly saved, is before that court for revision ; 
they are an appellate tribunal; and, if their opinion is objec- 
tionable or unsatisfactory, the same record is brought here. 
There are, indeed, no questions to be raised like those which 
spring up in the course of a trial at the Circuit Court, and nothing 
to except to, within the meaning of the term: as used in the 
statute and by law-writers. 

The reasons for such a course do not exist, and there is no law 
on the subject. The decisions in the District Courts are made 
from an examination of the whole record, and are supposed to 
be rendered with deliberation and care; and no reason is perceived 
why a party should any more be required to take an exception 
from their decision than he would be to take one from a decision 
here, in order to get to the Supreme Court of the United States, 
in a case where such a proceeding is authorized. The practice of 
saving questions in the trial of a cause by bills of exception 
originated under the statute of Westm. 2, 18 Ed. I, c. 31, 
which statute has in substance been re-enacted in the States of 
the American Union, and is substantially the law of this State. 

The universal practice under these statutes has been confined 
to taking the bill at the trial. Blackstone, in treating of bills of 
exceptions, says: ‘‘ If, on the trial, the judge, either in his direc- 
tions or decisions, mistakes the law, by ignorance, inadvertence, 
or design, the counsel on either side may require him publicly to 
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seal a bill of exceptions, stating the point wherein he is supposed 
to err, and this he is obliged to seal by statute.”” (Westm. 2, 13 
Ed. I, c. 81; 8 Blackst. Com. 372.) ‘Tidd, also, in speak- 
ing of the office of the bill and the place where it is to be taken, 
remarks: ‘ A bill of exceptions is founded upon some objection 
in point of law to the opinion and direction of the court upon a 
trial at bar, or of the judge at més prius, either as to the com- 
petency of witnesses, the admissibility of evidence or the legal 
effect of it, or for overruling a challenge or refusing a demurrer 
to evidence,” etc. (2 Tidd’s Pr. 786.) In conformity with 
these plainly settled rules, it has been determined that a bill of 
exceptions will only lie to review a decision made at the trial of a 
cause; and if it be so framed as to show that the exception was 
taken to a decision zz banc, made after the trial, an appellate 
court cannot look into it. (The Onondaga County Mut. Ins. 
Co. v. Minard, 2 Comst. 98.) And an exception to the decision 
of a court 2m banc, or an appellate tribunal, amounts to nothing. 
(McCrackan v. Cholwell, 4 Seld. 133.) Accordingly, as at pres- 
ent advised, we shall deny the motion. The only question in the 
case which has been argued here, and which is presented for 
decision, is, what is to be regarded as sufficient notice, as con- 
templated by section 2, chapter 66, of the General Statutes, p. 
852. The chapter regulates the manner in which corporate com- 
panies shall proceed to procure the appropriation and condemna- 
tion of lands, and the section points out the specific mode by 
which parties owning land proposed to be condemned shall be 
served with a summons or otherwise notified of the existence of 
the proceedings. The section states that after the filing of the 
petition, where the party cannot be served personally with a sum- 
mons, if the name or the residence of the owner be unknown, or 
if the owners or any of them do not reside within the State, 
notice of the time of hearing the petition, reciting the substance 
of the petition and the day fixed for the hearing thereof, shall be 
given by publication, for three weeks consecutively prior to the 
time of hearing the petition, in a newspaper published in the 
county in which the proceedings are pending. In pursuance of 
this statute, the appellant, a chartered railroad company, pre- 
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sented a petition to Judge Harrison, of the Marion County Cir- 
cuit, praying for the appointment of three disinterested commis- 
sioners to assess the damages which the owners of certain lands 
lying in said county might severally sustain in consequence of 
the establishment, erection, and maintenance of appellant’s road. 
The respondent was one of the owners, and he was alleged to be 
a non-resident, and he was accordingly notified by newspaper 
publication. The notice published notified him that the appellant 
would make application to the judge of the Circuit Court, at the 
office of the clerk of the Hannibal Court of Common Pleas, in 
the city of Hannibal, in the county of Marion, in the State of 
Missouri, on the 2d day of December, A.D. 1867, to appoint 
commissioners to view and assess the damages which the respond- 
ent might sustain in consequence of the establishment, erection, 
and maintenance of appellant’s railroad over the land of the 
respondent, which was particularly set out and described. 

The commissioners were appointed, and proceeded to discharge 
their duty in assessing damages, and made their report, which 
was filed on the 8th of January, 1868. On the 27th day of 
February, 1868, while the Circuit Court of Marion county was 
in session, the respondent appeared by his attorneys and moved 
the court to set aside the report and dismiss the proceedings had 
in the cause, alleging several reasons therefor, which motion was 
sustained by the court, on the ground that the notice given by the 
appellant failed to recite the substance of the petition. After an 
unsuccessful effort to set the judgment aside, the appellant took 
the cause to the District Court, where an affirmance was had, and 
the cause is now in this court by appeal. 

The purpose of giving publication in a newspaper was to notify 
the owner of lands which were sought to be appropriated and 
condemned that proceedings were pending, and that he might 
appear and protect his interest. And that he might understand 
the nature and object of those proceedings, it was made obligatory 
that the substance of the petition be stated or recited in the notice. 
In a legal sense, substance is that which is essential ; it is a mate- 
rial allegation, necessary to be proved, in contradistinction to 
immaterial averments, which need not be proved. The position 
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is surely not sustainable that a published notice, in order to be 
good, should contain all that it may be necessary to embody in 
the petition. The substance is that which will give the owner 
information that steps are being taken to have commissioners 
appointed to assess damages on his land, preparatory to con- 
demnation, for the purpose of constructing and operating a rail- 
road track. All the details inserted in the petition would be of 
little consequence to him; but the proceedings to take measures 
to subject the property to the uses designated, and say what dam- 
ages shall be paid therefor, are the substance and material matters 
of which the statute intended notice should be given. The publi- 
cation notifies the respondent that the appellant will make appli- 
cation to the judge of the Circuit Court at a certain time and 
place, and the object sought to be accomplished is precisely and 
plainly stated; and a description of the land, which is the object 
of the proceeding, is set out. This certainly imparted to the 
respondent all necessary information, and apprised him of every 
thing essential touching the premises. 

While, in a case of this kind, which proposes to divest the 
individual of his property without his consent, no intendments or 
liberality will be employed in the rules of construction, yet, on the 
other hand, the clear intention of the law should not be perverted 
or defeated by useless technicalities. 

The ‘judgment will be reversed and the cause remanded. The 
other judges concur. 





Davip ANDERSON and Joun T. Watson, Plaintiffs in Error, v. 
Cuar.es F, Buattavu ef al., Defendants in Error. 


1. Corporations — Liability for Debts in excess of Capital — Stockholding 
Creditors — Construction of Statute.— Where debts contracted by a corpora- 
tion in pursuit of its business exceeded the amount of its capital stock actually 
paid in, the directors are liable for such excess to such parties as really held 
debts against the company, under the provisions of section 20 of article 1 of 
the act concerning corporations (R. C. 1855, p. 374), even although the cred- 
itors were stockholders in the corporation. 
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Error to St. Louis Circuit Court. 


This was a suit instituted by plaintiffs in error, who were 
partners in business, against defendants in error, to recover the 
sum of $4,147.19, it being an indebtedness contracted by the 
Missouri Spinning Company, a corporation of which the said 
defendants were directors. It was alleged by plaintiffs that the 
debt was contracted in 1859, while they were partners, for goods, 
wares, and merchandise sold to the company, and for which the 
notes of the company were given; that the capital stock sub- 
scribed was $62,000, and that the amount paid in on the capital 
stock was only $6,000 at the time the said debts were contracted ; 
that the amount of debts due by the company at that time was, 
including the debt due the plaintiffs, the sum of $60,000, being 
$54,000 more than the amount of capital stock paid in. 

By order of the court, a referee was appointed to state the 
accounts of the company. By his report it appears that the 
company commenced business in April, 1859, and was dissolved 
in March, 1860; and that during the year 1859 the amount of 
the indebtedness of the company exceeded at all times the amount 
of the capital stock paid in by from $10,000 to $50,000; and 
that at the time these debts were contracted with the plaintiffs the 
amount of indebtedness was about $80,000, and the amount of 
capital stock paid in was about $8,000. It further appeared 
from the testimony that the debts were contracted for goods sold 
by plaintiffs to the company, in August and September, 1859; 
and also that John T. Watson, one of the plaintiffs, was a stock- 
holder in the company to the amount of $500, of which he had 
paid in the sum of $200. 

Upon the trial of the cause, and after the introduction of the 
testimony, at the instance of defendants the court gave the 
following instruction, to-wit: ‘‘If the jury believe from the 
evidence that the plaintiff Watson was a stockholder of the Mis- 
souri Spinning Company, and that he was such stockholder at 
the time that the liability of the said company to said plaintiff 
was contracted, then plaintiffs are not entitled to recover.” 

Plaintiffs thereupon submitted to a non-suit, with leave to move 
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to set the same aside. Plaintiffs afterward moved the court to set 
aside the non-suit, which motion was overruled by the court, and 
the case is brought up to this court by writ of error. 


Sharp & Broadhead, for plaintiffs in error. 


This suit was brought against the defendants, as directors of a 
corporation, to recover a debt contracted by the corporation, under 
the provisions of the twentieth section of the first article of the 
law on the subject of corporations, in the revised code of 1855 
(R. C. 1855, p. 874). In this case it appears clearly that, at the 
time the debt was contracted, the indebtedness of the company 
largely exceeded the amount of capital stock paid in, and even 
the amount of capital stock subscribed. But it is contended that 
one of the members of the firm of Anderson & Watson ( the 
plaintiffs in this case) was a stockholder in the corporation, and 
the instruction given by the court is to the effect that because of 
that fact the plaintiffs could not recover. In the case of Kritzer 
v. Woodson, 19 Mo. 327, it was held that this section was 
intended to protect creditors, and not stockholders; and that, as the 
plaintiff was simply a stockholder who had paid a debt due by the 
company, under that clause of the statute which renders stock- 
holders individually liable to a certain extent for the debts of the 
company, he could not recover it back from the company. In 
other words, he had paid no more than the statute required him to 
pay, and he could not recover it back from the company; he was 
not acreditor. It is clear that a stockholder could not make himself 
the creditor of a corporation by discharging a liability which the 
law fixes upon him, because he simply pays his own debt; but in 
the case before the court this was a bona fide debt contracted by 
the corporation while the defendants were directors, and that not 
in favor of the stockholders alone, but in favor of a firm of which 
he was a member. Can it, then, be said that Anderson & Watson 
were not creditors of the corporation? If the contract had been 
made with Anderson alone, he would certainly be a creditor. 
Nowhere in the decision referred to has the Supreme Court said 
that a stockholder could not become a creditor of the corporation, 
but simply that he was not a creditor in the case then under 
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consideration. The directors are agents of the corporation, and, 
when they contract a debt clearly beyond the ability of the corpo- 
ration to pay, they ought, upon principle, to be held liable to third 
persons, upon the ground that if an agent exceeds his authority 
he becomes liable as principal; and this seems to be the reason of 
the provision of the statute. There is no ground for saying that 
the statute is penal, and therefore ought not tobe extended beyond 
the necessary meaning of its language. It is intended to protect 
creditors—not to punish the directors. Is there any reason, under 
the language or principle of the statute, why Anderson should not 
be protected as a creditor? His rights cannot be separated from 
those of his partner, Watson, because it was a partnership debt. 


Cline, Jamison §& Day, Bakewell § Farish, and F. L. 
Gottschalk, for defendants in error. 


Defendant Blattau relies upon the admitted fact that one of 
the plaintiffs herein was, at the time of the pretended accruing of 
liability of defendants, under section 20 of the corporation act 


(R. C. 1855, ch. 34, § 20), a stockholder of the very corporation 
in which they were directors. The provisions of the act were 
clearly intended for the protection of creditors of the corporation 
alone, and not for its own members. A corporator cannot avail 
himself of the remedy against a director given by the statute on 
which plaintiffs proceed, if a corporator at the time of the creation 
of the excessive debt. (Kritzer vy. Woodson, 19 Mo. 827.) 


Faa@e@, Judge, delivered the opinion of the court. 


This suit was instituted, in the St. Louis Court of Common 
Pleas, against Charles Blattau, Francis Beehler, John Rugg, 
and Henry Prante. The defendants were sued, as directors of 
the Missouri Spinning Company, to recover the amount of several 
judgments which had been rendered in favor of the plaintiffs 
against the corporation, and which they were unable to collect by 
legal process. 

The alleged liability of defendants rests upon the provisions of 
section 20, article 1, of the act concerning corporations (R. C. 
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1855, p. 374). One of the plaintiffs was a stockholder in the 
company, and the decision of this case turns exclusively upon the 
construction of the statute referred to. The section is as follows: 

‘¢The whole amount of the debts of any corporation hereafter 
created, except banking companies, shall not exceed the amount 
of its capital stock actually paid in; and in case of any excess, 
the directors under whose administration it shall happen shall be 
jointly and severally liable to the extent of such excess for all the 
debts of the company then existing, and for all that shall be con- 
tracted so long as they shall respectively continue in office, and 
until the debt shall be reduced to the said amount of the capital 
stock.” 

A proviso is added, exempting such of the directors as might 
be absent at the time of contracting the debt, or who had objected 
to the same and afterward given notice to the stockholders as 
required by the act. In this case it was shown that the debts 
created by the corporation exceeded the amount of its capital 
stock actually paid in, by a sum much larger than that claimed to 
be due the plaintiffs. There was no attempt to prove that the 
defendants, or either of them, were embraced in the exceptions of 
the proviso. The court thereupon instructed the jury at the trial 
that if they believed ‘‘ from the evidence that the plaintiff Watson 
was a stockholder of the Missouri Spinning Company, and that 
he was such stockholder at the time that the liability of the said 
company to said plaintiffs was contracted, the plaintiffs are not 
entitled to recover.”” The plaintiffs submitted to a non-suit, and, 
after an unsuccessful motion to set it aside, bring the case here 
by writ of error. No notice seems to have been given of the 
suing out of the writ of error; and as the appearance of only one 
of the defendants in error, Charles F. Blattau, has been entered, 
the writ must be dismissed as to the remainder. 

The case of Kritzer vy. Woodson, 19 Mo. 327, is relied upon 
to sustain the action of the court below in giving the instruction 
as above stated. That was a case where a stockholder in a cor- 
porate company sued the directors to recover back an amount 
which he had been compelled to pay to the creditors of the com- 
pany. The law made him liable to the extent of double the 
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amount of stock in the company. Its entire assets having been 
exhausted, he was compelled to pay the creditor of the company 
the amount which he sought to recover in that suit, upon the 
ground that the debts of the corporation had been suffered to 
accumulate to an amount in excess of the capital stock actually 
paid in. But the court said this statute was given for the protec- 
tion of creditors, and not the individual members of the company. 
It is true that for any improper management of the affairs of the 
company, by which a liability might be incurred on the part of 
the directors to the individual members, an action could be main- 
tained against them. Such liability, however, exists independent 
of this statute. It is clear that the point decided in that case was 
that the statute was intended for the protection of such parties as 
really held debts against the company. 

The stockholder, by discharging an obligation which the law 

imposed upon him, could not make himself the creditor of the 
' corporation. His claim was in no sense a debt due by the com- 
pany, and hence it was not covered by the provisions of a statute 
made for a different purpose altogether. This seems to have been 
a debt contracted by the company in the prosecution of its busi- 
ness, and the liability of the defendants cannot be affected by the 
fact that one of the plaintiffs was a stockholder. Certainly the 
interests of his co-partner ought not to suffer on account of his 
relation to the corporation. The obligation differs in no essential 
particular from any other incurred by the company; and if it was 
due and owing to the stockholder alone, we can see no good reason 
for depriving him of the protection intended to be given to all 
creditors alike. 

The instruction was improperly given, and the judgment must 
be reversed. The other judges concurring, the judgment of the 
Court of Common Pleas is reversed, and the cause remanded to 
the Circuit Court of St. Louis county for further trial in accord- 
ance with this opinion. 
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State oF Missouri, Respondent, v. Joun Canton, Appellant. 


1. City Ordinances—Beer Saloons— Females found employed in carrying 
beer — Construction of Ordinance.— The ninth subdivision of section 1, article 
IV, of ordinance 5421, of the ordinances of St. Louis, was intended to embrace 
any one of the class of persons therein designated “found employed” in 
saloons carrying beer, whether they act as proprietors or servants. 


Appeal from St. Louis Criminal Court. 
Cline, Jamison § Day, for appellant. 


The language of the ninth subdivision of article IV of ordi- 
nance 5421 is equally applicable to prostitutes who carry beer in 
their own saloons as it is to those who carry beer in saloons 
belonging to others, and the reason for preventing it in the one 
case is the same as in the other. 


Shreve § Staples, for respondent. 
Waener, Judge, delivered the opinion of the court. 


This was a criminal prosecution for an assault and battery. 
alleged to have been committed by the defendant, a membey of 
the metropolitan police in the city of St. Louis, on the person 
of one Mollie Fitzgerald. The case was tried in the court below, 
on an agreed statement of facts, which are inserted in the bill of 
exceptions, and the defendant was convicted. The agreed state- 
ment shows that, on the 12th day.of February, Mollie Fitzgerald, 
Annie McNash, Jennie Lyman, and Jennie Reilly, were engaged, 
under tlt name and style of Jennie Lyman & Co., in the base- 
ment story of a house on the southwest corner of Fifth and 
Market streets, in the city and county of St. Louis, in vending 
beer and ale, it being then and there a drinking and beer saloon; 
that they had a license to vend spirituous and malt liquors at said 
saloon, as keepers thereof, duly issued by the State and by the 
city and county of St. Louis, at that time, and were the owners 
and proprietors of said saloon, and were all prostitutes and lewd 
women, and having the reputation of lewd women and prostitutes ; 
and that, on the night of said 12th day of February, said saloon 
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was attended by a large number of customers, comprised of men 
and boys, but was conducted in an orderly, quiet manner, and no 
complaint was made against them; and that while said Mollie 
Fitzgerald and her associates were engaged in carrying beer in 
said saloon to their customers, and in waiting on them, said 
defendant, who was then and there a metropolitan police officer, 
entered said saloon, and with force arrested and carried said 
Mollie to the station-house in that district in said city, and caused 
her to be imprisoned and locked up under an accusation of 
vagrancy, and to be reported to the recorder as a vagrant. At 
the time these proceedings were had, section 12 of an ordi- 
nance of the city of St. Louis establishing and regulating the 
police department was in full force, and is as follows: ‘‘ It shall 
be the duty of the privates to be punctual at roll-call; to obey 
punctually to the best of their ability the orders of the chief of 
police, the captain of the city guard, and the lieutenant to whose 
command they may be assigned; to remain on their respective 
beats, and not to leave the same except in the discharge of their 
respective duties. They shall arrest all persons found in the act 
of violating any law or ordinance. They shall arrest all persons 
found under suspicious circumstances, and who cannot give a 
good account of themselves, and convey all persons so arrested to 
the station-house of the district in which any arrest may be 
made, and report to the lieutenant of such district the cause of 
the arrest, the names of the witnesses, and the facts connected 
therewith. The members of the guard shall have authority to 
enter any house, inclosure, or other place, when a breach of the 
peace, or crime, or breach of ordinance has been or is being com- 
mitted, and to arrest the offender, or offenders, but shall not enter 
any dram-shop, bawdy-house, or other place of degradation, 
except in discharge of their duty.” Also, section 1 of article 
IV of ordinance No. 5421, entitled ‘‘ An ordinance concerning 
misdemeanors,”’ which reads as follows: ‘* Src. 1. <A vagrant, 
under the meaning and provisions of this ordinance, shall be 
deemed tobe * :* * ” ‘‘Winth—Any prostitute, courtesan, 
bawd, or lewd woman, or any female inmate of any bawdy-house, 
house of prostitution, house of assignation, brothel, or house of 
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bad repute, who shall be found wandering about the streets in the 
night-time, or frequenting dram-shops or beer-houses, or any 
such lewd woman having the reputation of a prostitute who shall 
be found employed as a beer-carrier, or waiting, attending, or 
carrying beer, or any other thing, in any beer or drinking saloon, 
either in the day or night time, or who may be found employed in 
singing or dancing in a lewd or indecent manner in such a 
house.”” ‘‘Szc. 6. Whoever shall be convicted of being a 
vagrant under the provisions of section first of this article shall 
be adjudged to pay a fine as follows: if under the first or ninth 
clause, not less than ten nor more than fifty dollars.” 

On the above facts the court gave this instruction: ‘‘If the 
court, sitting asa jury, find from the evidence that the witness, 
Mollie Fitzgerald, was the owner and proprietor of the saloon 
situated on the southwest corner of Market and Fifth streets, in 
the city of St. Louis; that she was duly authorized by license 
from the State of Missouri and the county and city of St. Louis 
to carry on the business of selling beer and other liquors at 
said saloon; and that, while she was quietly and peaceably 
attending to her business in said saloon, waiting on customers 
and carrying or delivering beer, the defendant seized hold of 
her, and forcibly and against her will ejected her from her 
own premises, and incarcerated her in the calaboose, then the 
court should find the defendant guilty.’? The defendant asked 
the court to declare the law to be that under the agreed facts 
of the case the defendant was not guilty, which declaration 
the court refused to give. We have not been favored in this 
court with an argument on the part of the respondent, but the 
instruction given in the court below sufficiently indicates the 
ground relied on for an affirmance. About the facts in the case 
there can be no doubt. The duties of the officers and privates of 
the metropolitan police are clearly and precisely expressed, and 
the whole question turns upon the construction to be given to 
the ninth paragraph of section 1, article IV, in the ordinance 
numbered 5421. The view evidently taken in the Criminal Court 
was, that to render any of the class of persons spoken of in the 
ninth subdivision of that section liable to be arrested and pro- 
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ceeded against for vagrancy on account of being a carrier or 
waiter, being engaged in attending or carrying beer for custom- 
ers, it was necessary that she should be employed as a servant, 
and that such prosecution or arrest could not be predicated of a 
person who was the owner or proprietor of the premises. If this 
proposition be correct, the judgment was undoubtedly right, and 
should be affirmed. The point for decision is, then, narrowed 
down to what scope and meaning should be attached to the words 
‘« found employed,” and what was the intention had in view by 
the framers of the ordinance at its passage. The word ‘‘ employ- 
ment”? does not necessarily import an engagement or rendering 
services for another. A person may as well be ‘‘ employed” 
about his own business as in the transaction of the same for a 
principal. One of the definitions given by Webster of the word 
‘‘employment” is ‘‘ occupation; business; that which engages 
the head or hands.”’ Worcester says ‘‘employment means 
business ; occupation; object of industry; engagement; avoca- 
tion; calling, or profession.”? As the word may mean either 
the act of being employed for one’s self, in attending to his own 
affairs, or in attending to the duties and services of another, it is 
necessary to construe it with reference to the particular meaning 
which should be applied to it in this case. 

The ordinance, though penal, is nevertheless remedial in its 
character. A penal law may also be remedial, and a statute may 
be penal in one part and remedial in another. (Sedg. on Stat. 
and Const. Law, 41; 1 Wils. 126.) The point to be determined, 
in giving practical application and construction to a statute, is to 
look at the mischief or defect which existed at the passage of the 
act, and see what provision the law-making power has made to 
afford a remedy ; and it is the province of the courts to so construe 
the law as to advance the remedy and suppress the mischief. (1 
Blackst. Com. 87.) It is an established rule, applicable to the 
construction of all remedial statutes, that cases within the reason 
though not within the letter of a statute shall be embraced by its 
provisions; and cases not within the reason, though within the 
letter, shall not be taken to be within the statute. (Mason vy. 
Rogers, 4 Litt. 377; Phillips v. Pope, 10 B. Monr. 172.) 





ST. LOUIS. 





State of Missouri v. Canton. 





In New York the legislature passed an act prohibiting, after a 
certain date, the use of set nets or wires for catching fish in any 
part of the Hudson river between the city of New York and 
Baker’s Falls, other than hoop-nets, fykes, or set nets, constructed 
with buoys, which were to be used only on the flats, along the 
flats and shores, and out of the channel of the river. The second 
section prescribed the penalty for offending against the provisions 
of the first section, and the third section directed the removal of 
poles alteady set. The fourth section, upon which the suit was 
founded, declared it to be unlawful for any person to fish with 
seines, etc., in any other part of the Hudson river, or in the waters 
of the State, at or below the city of New York, after sunset on 
Saturday in each week until the rising of the sun on the Monday 
following ; and a subsequent section inflicted a penalty of fifty 
dollars for the offense. It was contended that the fourth section 
of the act prohibited only such fishing upon the Hudson river 
above Baker’s Falls, inasmuch as the preceding sections had 
mentioned no other part of the river than that between the city of 
New York and Baker’s Falls. But the court declared that the 
rule that penal statutes are to be considered strictly, where they 
acted on the offenders and inflicted a penalty, admitted of some 
qualification. In the construction of statutes of that description, 
it had often been held that the plain and manifest intention of the 
legislature ought to be regarded. A statute which was penal to 
some persons, provided it was beneficial generally, ought to be 
equitably construed. (Sickles v. Sharp, 13 Johns. 497.) So, 
in the Commonwealth v. Bradley, 3 Gray, 456, where the statute 
provided for the punishment of ‘‘ a manufacturer of any spirituous 
or intoxicating liquors for sale, or a common seller thereof,” it 
was held that the punishment extended to a common seller of 
liquors not manufactured by himself. 

The ordinance in question was passed to prohibit the practice, 
which had grown prevalent, of employing abandoned females in 
saloons to hand around beer and wait upon customers, and which 
was found to corrupt and injure the morals of many in the com- 
munity, especially the young men. That the city council had 
the power to pass such an ordinance is, I think, beyond doubt. 
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They possess full authority, under the charter of the city, to regu- 
late the police thereof, and it is their peculiar duty to take the 
requisite steps to preserve good order and protect the public 
morals. When it was seen that disreputable women and prosti- 
tutes congregated in these low haunts of vice, and there, under 
the ostensible employment of handing around beer and waiting on 
customers, attracted large crowds by their lewd and lascivious 
behavior, it would have reflected little credit on the city govern- 
ment had not an earnest and energetic effort been made to break 
up the practice and suppress the evil. 

It is a familiar principle of law that what cannot be done 
directly cannot be done indirectly. ‘‘ Quod prohibetur per 
directum, prohibetur et per obliquum.”? Will the law sanction 
this attempted evasion of its plain reason and intention? The 
sole object was to destroy, uproot, and exterminate a most mis- 
chievous and demoralizing habit—an unmixed evil. But if the 
persons employed in the degrading avocation can pursue their 
career with impunity by appearing to be principals, the law is a 
nullity —it is laughed to scorn. 

It is sufficient, however, to say that the etymological meaning 
of the word ‘‘ employ” will as well consist with the interpretation 
here given as the one ascribed to it in the Criminal Court. Such 
being the fact, and the intention being clear, the remedy must be 
had in view and advanced, and the mischief suppressed. The law 
levels its power against any one of the class of persons designated 
‘‘ found employed” in saloons carrying beer, whether they act as 
proprietors or servants. 

I think the learned judge of the Criminal Court erred, and the 
judgment will be reversed and the defendant discharged. The 
other judges concur. 


———_»—_—— 


Avotpnus Erp e¢ al. (LuBKE, Assignee), Respondents, v. THE 
KEOKUK Packet Company, Appellant. 
1. Common Carriers — Evidence — Way - Bill — Manifest.— Action was 


brought to recover the value of three boxes of goods shipped at St. Louis, on 
board of one of defendant’s boats, to be delivered at the city of Leavenworth. 
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These boxes were included in the bill of lading, and shipped, but not included 
in the receipt given at the point of destination. The court properly excluded 
a way-bill on the Hannibal and St. Joseph railroad, and the manifest of a 
steamboat plying betwen points on the line over which the goods had to pass, 
offered to explain the discrepancy between the receipt and the bill of lading. 


Appeal from St. Louis Circuit Court. 


This was an action for an alleged breach of a contract of 
affreightment, in the non-delivery, at their destination, of three 
boxes of merchandise. The goods in controversy, together with 
others, were shipped at St. Louis, on one of the boats of the 
packet company, to be transported to Hannibal, thence by rail to 
Weston, and by boat to Leavenworth, their destination. The 
testimony for plaintiff tended to show that all the goods called 
for by the bill of lading were delivered to defendant on board one 
of its boats at St Louis, and that the three boxes in controversy 
were not delivered at Leavenworth. The plaintiff also read in 
evidence a receipt of the railroad agent at Leavenworth for freight 
on goods, which did not include the goods in controversy ; he also 
read invoices of the goods. 

Lyous, clerk of the Hannibal and St. Joseph railroad at Leav- 
enworth, testified for defendant, to the effect that he delivered to 
Erb, plaintiff, all the goods received at Leavenworth for Sellers 
& Co., the consignees, in the fall of 1864; that he, Erb, checked 
them off as they were delivered, saying they were all right; and 
that he heard no complaint about lost goods for a year or more 
afterward ; also, that goods were received about the same time 
for one Frankel, and that three boxes of Sellers & Co.’s goods 
got into or among those of Frankel, which were taken and deliv- 
ered to Erb. This witness contradicts Erb as to his statement that, 
the goods would come by the next train. 

N. Mulliken, secretary of the packet company, testified that 
claims against the company for lost goods were always promptly 
presented; that he did not hear of plaintiff’s claim until June, 
1866, nearly two years after the alleged loss occurred, and says 
the company paid plaintiff a claim for oysters and tobacco about 
that time. 

Wiiiis, agent of the road at Leavenworth, testified in substance 
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that, after the goods were delivered to plaintiff by Lyons, Erb 
came to his office and paid him the freight, each giving a receipt 
—one for the freight, the other for the goods; that the list of 
articles was taken from a manifest of the steamboat on which the 
goods came from Weston ; that if there was any mistake in copy- 
ing from the way-bill to the manifest, the same mistake would 
occur in the receipts; that no complaint was made for goods 
short. 

Chase, freight agent of the road at St. Joseph, testified that the 
way-bill of the railroad is copied into the manifest of the boat at 
Weston; the copying is generally done before the goods reach 
Weston; that the manifest and way-bill ought to agree. Exam- 
ined manifest, and said it was made by him from the way-bill, and 
that a mistake was made in copying the manifest from the way- 
bill. Defendant offered to prove by this witness that there were 
articles on the way-bill that were not on the manifest, to which 
plaintiff objected, and the objection was sustained. Defendant then 
read the receipt of Sellers to the Hannibal and St. Joseph railroad, 
the same referred to by Willis. Defendant offered the way-bill of 
the Hannibal and St. Joseph railroad, and the manifest of the 
steamer from Weston, for the purpose of explaining the receipts 
testified to by Erb and Willis, and to show why the boxes sued 
for were not included in these receipts, and to corroborate the 
witness Chase. These papers were excluded. The evidence being 
closed, the court instructed the jury, on motion of plaintiff, that 
if the goods in controversy were not delivered to L. Sellers & Co., 
or to their agents, by defendant, at the place of destination called 
for by the bill of lading, then they must find for the plaintiff, 
and assess the value of goods, with interest at six per cent. from 
commencement of suit, as plaintiff’s damages. The verdict was 
for plaintiff, in damages to the amount of $993; and the case 
comes here by appeal. 


Ewing § Holliday, for appellant. 


I. The court refused to permit proper and legal testimony to go 
to the jury. The way-bill of the Hannibal and St. Joseph Railroad 
Company was testified to by Chase as being the way-bill of plain- 
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tiff’s goods over the road. It was not objected to as being incorrect 
or not being proved to be correct. Chase, for defendant, testified 
that he was clerk for the road at Weston ; that it was his duty to 
make out, and that he did make out, the manifest of the steamboat 
that carried the freight from Weston to Leavenworth; that he 
generally made out these manifests from the way-bills of the road, 
copied them before the goods arrived at Weston; that he copied 
the manifest of the plaintiff’s goods from the way-bill of the road ; 
that he did not see any of the goods (the three packages sued for 
by plaintiff were on the way-bill, but not on the manifest). He 
testified that he made a mistake in copying; that the manifest and 
the way-bill ought to agree, and the fact that they did not agree 
was simply a mistake of his. The witness Willis, who gave the 
receipts to plaintiff that he read in evidence, testified that he copied 
the list of goods in the receipts from the manifest of the boat, and 
of course copied the errors by omitting the three packages that 
Chase had accidentally omitted on the manifest. The way-bill 
and manifest were offered in evidence to the jury that they might, 
by an inspection of the papers themselves, see how the mistake was 
made. It is true this evidence would not have proved a delivery of 
the goods to the plaintiff, but it would have completely destroyed 
all weight given tc the receipt— it would have rebutted that testi- 
mony. ‘The defendant was entitled to this sort of testimony under 
the circumstances of the case. A railroad delivers thousands of 
packages and different parcels of freight. After a few months it 
would be almost impossible to prove the exact number of packages 
delivered. Good faith required the plaintiff to take more active 
steps to make known his loss. He has voluntarily placed himself 
under suspicious circumstances, and the defendant certainly ought | 
to have been permitted to show that the three articles or packages 
sued for were omitted from the receipt by mistake. The man who 
wrote the receipt never saw the goods; he simply copied the mani- 
fest, and on this ground it was competent evidence to explain the 
receipt copied from it; and on the same ground the way-bill was 
competent evidence. It makes no difference, so far as this point 
is concerned, whether the way-bill was correct or not; it was the 
origin of the manifest, and this was the foundation for the receipt ; 
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and it was to explain the receipt alone that they were offered in 
evidence, and they were competent for that purpose. With these 
papers in, we believe the jury would have found for the defendant. 


Lee, and Hitchcock § Lubke, for respondents. 


I. No testimony was offered to show that the way-bill offered 
in evidence was correct. They are merely private memoranda, 
and cannot bind plaintiff in any manner whatever as evidence. 
The witness Chase stated that he did not know how many boxes 
and packages were actually received at Weston; and the fact that 
all the goods called for by the bill of lading and way-bill were 
received at Weston was not shown. Therefore, Chase was copy- 
ing from a paper which he himself did not know to be correct. 

Il. If the way-bill and manifest were introduced by defend- 
ant for the purpose of showing that the witness Chase had made 
a mistake, then we say there was no need of such proof, because 
the jury had an uncontradicted verbal statement of that from 
Chase. If to show that there was a mistake in the receipts, then 
there was no testimony to show that the goods were actually at 
Weston, and this testimony was incompetent. 

Ill. The testimony of Chase that the manifest was correct, 
except as to this one particular mistake, amounts to nothing, 
and does not furnish any ground for its being admitted as evi- 
dence, because it was necessarily predicated on the way-bill, and 
that was not proven to be correct, as already stated. We make 
the same objections to the introduction of the manifest as those 
made to the way-bill. 


Faee, Judge, delivered the opinion of the court. 


This action was brought to recover the value of three boxes of 
goods shipped at the city of St. Louis, on one of the defendant’s 
boats, to be delivered at the city of Leavenworth. The loss of 
the goods in question being established to the satisfaction of the 
jury at the trial, the respondents had judgment for the amount 
claimed, and an appeal has been duly prosecuted to this court. 

At the instance of the plaintiff below, the jury was directed, 
‘upon satisfactory proof of the fact that there was a failure to 
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deliver the- packages at the place designated in the contract of 
affreightment, to find for the plaintiff and assess his damages at 
the value of the goods. The propriety of such an instruction can 
not be questioned. It presented really the only issue that the 
jury was called to pass upon, and its form was unobjectionable. 
The chief ground of objection, however, to the action of the court 
below, as presented hy the argument of appellant’s counsel, is the 
exclusion of testimony. There seems to be no controversy about 
the fact that the goods in question were included in the bill of 
lading and shipped as alleged in the petition. These three boxes, 
however, were not included in the receipt given at the point of 
destination. The appellant, as it is shown by the bill of excep- 
tions, offered in evidence a certain way-bill on the Hannibal and 
St. Joseph railroad, as well as the manifest of a steamboat ply- 
ing between Weston and Leavenworth—these being portions of 
the line over which the goods had to pass —to explain the discrep- 
ancy between the receipt and bill of lading. 

The court committed no error in excluding such evidence. These 
papers constituted no part of the contract for the delivery of the 
goods. However useful they may have been to the parties operat- 
ing these different means of transportation, they ought not to affect 
the rights of the respondents. ‘To permit carriers thus to manu- 
facture evidence for themselves would establish a practice contrary 
to the well-known principles of law, and one that might be exten- 
sively used to the injury of shippers. 

The whole case depended upon a question of fact, and we see 
nothing in the record that can authorize this court to interfere with 
the finding of the jury. The judgment is therefore affirmed. The 
other judges concur. 





MareareT THomas, Respondent, ». Emm Matiinckropt, Appel- 


lant. 


1. Land, value of — Evidence — Opinion of Witness.— The opinions of prop- 
erty-holders residing in the neighborhood where land is situated are admissi- 
ble evidence as to its value. 
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2. Dower, action for recovery of —Deforcement —Damages.—In an action 
under section 22, chap. 130, Gen. Stat. 1865, for the recovery of dower in cer- 
tain lands, it is the duty of the jury to find from the evidence before them 
what is the reasonable net yearly value of the land, without reference to any 
improvements, and after deducting the taxes, ifsuch land had been reasonably 
used by the owner; and it is for the plaintiff to prove the amount of damages 
she has sustained by reason of her deforcement. 

8. Dower — Deforcement — Assessment of damages for, up to what time.—The 
design of sections 22 and 30, chap. 180, Gen. Stat. 1865, is that damages for 
deforcement shall be assessed up to the time when the report of the commis- 
sioners appointed to admeasure dower is approved by the court, and {not 
merely till the time when the same is presented. 


Appeal from St. Louis Circuit Court. 


Margaret Thomas, the plaintiff, sued the defendant, at the 
October term, 1858, of the St. Louis Land Court, to recover 
her dower in certain lands in north St. Louis, described in the 
petition, and being part of a larger tract of 123/75, arpents, 
formerly owned by Martin Thomas, her husband. Martin Thomas 
died September 13, 1848. The plaintiff’s petition for dower was 
filed September 18, 1858, against this defendant. Many other 
persons in possession of other parts of the same tract were sued 
at the same term, the plaintiff averring that she had never relin- 
quished her dower in any part of thesame. The general questions 
as to her right to recover her dower were passed upon by this 
court in the case of Thomas v. Meier, 18 Mo. 578, and Thomas 
v. Hesse, 34 Mo. 18; the other cases referred to, including the 
case at bar, being continued from term to term to await those 
decisions. On the 28th of January, 1865, this cause came up for 
trial and was submitted to the court, which found that the plain- 
tiff was entitled to a dower interest of one-third part, for her 
natural life, in the specific lands in the dower mentioned ; and it 
was ordered by the decree that Haven, Maguire, and Edgar, as 
commissioners, should admeasure and assign her dower. On the 
22d of June, 1865, these commissioners filed their report, whereby 
was set off and assigned to the plaintiff, in full of her dower in 
the lands in the decree mentioned, a lot of ground in block 1208 
of the city of St. Louis, bounded west by Main street, north by 
Mallinckrodt street, east by Kennett street, and south by other 
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lands in said block, having a front of 241 feet 9 inches on the 
east side of Main street, by a depth of 1800 feet westwardly to 
Kennett street, and a front of 217 feet on Kennett street, by a 
depth on Mallinckrodt street of 300 feet. No steps in the cause 
were taken by either party, after the filing of this report, till the 
October term, 1867, when, on the 17th of October, 1867, the 
court, on motion of plaintiff, approved the foregoing report. On 
the 6th of February, 1868, a jury was impaneled to assess the 
damages in favor of the plaintiff for the detention of the dower so 
set apart to her. 

Lewis Bissell testified, in substance, for plaintiff, that he owned 
property in north St. Louis, lying from a third to a half mile 
north of the land in question, and that for this reason he supposed 
his land to be less valuable ; that he had, from time to time, leased 
part of his property in lots during the last twelve or fourteen 
years ; that he had laid out several additions on his property, and 
had leased unsold lots as occasion offered, but did not think he had 
leased as many as a hundred lots in all; that the highest lease was 
one dollar, and sometimes fifty cents, per foot ; some of his leases 
were for building purposes, for a term of five years; that he did 
not know what the tract, for dower in which plaintiff sued, would 
have leased for during the period in question; during that time 
his own property brought in very little income, there being no 
call for it; he had not been able to lease an average of more 
than one-sixth of his lots; could not say whether the rents received 
from the lots he did lease paid the taxes on saitl lots; thought it 
doubtful. Defendant’s counsel then proposed to said witness the 
following questions, which were severally objected to by plaintiff ’s 
counsel, and the objection sustained : 

1. Did the annual amount received from rents on the leased 
lots more than pay the taxes upon the whole number leased and 
unleased embracing the period from 1858 to 1865? 

2. When you leased one-sixth of the lots in a block, did the 
annual rents received therefrom more than pay the annual taxes 
upon the whole block during the period from 1858 to 1865? 

3. Had the plaintiff been in possession of the property or lots in 
question from 1858 to 1865, could she, by any reasonable effort, 
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have rented the same, upon leases to terminate with her life, for 
more than the annual taxes upon the same ? 

H. W. Leffingwell testified as to the fair yearly rental value of 
the several lots held by the defendant, exclusive of taxes and 
improvements, from September, 1858, to June, 1865, summing up 
the entire yearly value thereof at $1,366.70 ; but stated that he had 
no personal knowledge of what this property could have been leased 
for ; that his opinion as to the rental value was made up exclusively 
by affixing a fair valuation —a low valuation, he thought — upon 
the land in fee simple, and then taking six percent. per annum 
on such valuation as the fair yearly rental; knew nothing himself 
about the property in question; the valuation he set upon the 
property was not at a cash price, but what it would sell for in fee 
at say one-fifth or one-fourth cash, and the balance in one, two, 
and three years. 

Edward Haven testified that, in his opinion, the fair Yearly 
rental value of the entire tract of which defendant was in possession 
(as described in the decree), exclusive of taxes and improvements, 
during the period in question, would have been about $991.55 per 
annum, but stated that his estimate was made up exclusively by 
setting a cash value on the land in fee simple, and then assuming 
that whenever any man wanted to lease land in this city he would 
pay six per cent. per annum on the cost value thereof as yearly 
rent for it; but he could not say what the property in question 
would have leased for from 1858 to 1865. 

The testimony on behalf of defendant tended to show that very 
little of the land held by him could have been leased for more than 
the taxes assessed on it; that the eastern portion of the tract was 
liable to overflow, and was overflowed in high water; that from 
1860 to 1865 there was little or no demand for any such lands, or 
opportunity of leasing it. 

Plaintiff asked the following instruction, which was given: 

The jury are instructed that said plaintiff is entitled to recover 
in this cause damages for the detention of her dower from the 
13th day of September, 1858, down to the 22d day of June, 
1865; and in assessing the same the jury will consider how much 
has been or would have been the yearly value of said land in the 
5—vVOL. XLII. 
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petition mentioned, apart from improvements, and deducting the 
annual taxes, when so used by the owner thereof as to make the 
same productive; and in estimating the damages the plaintiff is 
entitled to recover one-third of what the jury shall so find.” 

Plaintiff asked the following instruction, which was refused : 

‘The jury are instructed that said plaintiff is entitled to recover 
in this cause damages for the detention of her dower from the 
13th day of September, 1858, down to the 17th day of October, 
1867; and in assessing the same the jury will consider how much 
has been or would have been the yearly value of said land in the 
petition mentioned, apart from improvements, and deducting the 
annual taxes, when so used by the owner thereof as to make the 
same productive; and in estimating the damages the plaintiff is 
entitled to recover one-third of what the jury shall so find.” 

Defendant asked the following instruction, which was given: 

‘¢ The defendant asks the court to instruct the jury that, in esti- 
mating the value of the plaintiff's dower from September 11, 
1858, to June 23, 1865, the jury are not authorized to fix a value 
on the land in fee simple, and then to allow or compute the yearly 
value of the land at any given rate of interest on such supposed 
value. It is the duty of the jury to find from the evidence before 
them what was the reasonable net yearly value of said land, with- 
out reference to any improvements, and after deducting the taxes, 
if the same had been reasonably used by the owner; and it is for 
the plaintiff to prove the amount of the damages she has sustained.” 

Defendant asked the following instructions, which were refused: 

1. ‘*That the jury are to allow the plaintiff in this case, as dam- 
ages on the land subject to dower, the one-third of the net annual 
value from June 11, 1858, to September 23, 1865, deducting 
taxes and assessments if any, and not taking into account the 
improvements.” 
| 2. ‘¢ That, in assessing the damages of the plaintiff upon unim- 
| proved lands that have in no way been productive while in the 

possession of the defendant, the jury will indulge in no fanciful 
| ideas of modes in which, by extraordinary management, such land 
| might have been made to produce a net income—such as the 
| leasing for a longer and more certain term than the plaintiff her- 
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self could have granted had she all the time been in the possession 
of her land during the same period herself.” 

The jury found a verdict of $437 for plaintiff, and the case 
comes here by appeal. 


Hitchcock § Lubke, for appellant. 


I. The verdict should have been set aside by the court below, 
because there was no evidence to sustain it. The testimony of 
defendant’s witnesses all negatived the idea of any net yearly 
value of the land in question, and therefore furnished no ground 
for the verdict. 

If. The court erred in excluding the questions proposed by the 
defendant to the witness Bissell. The first of these questions was 
directed to the relation or proportion existing between the gross 
rents of all the lots that were leased by Bissell, and the entire 
amount of the taxes levied upon all the lots lying in the tract con- 
cerning which he testified, whether leased or unleased. Defendant 
insists that to exclude this question was error, because, since the 
plaintiff was entitled only to one-third of the net or surplus yearly 
value of the whole property, after deducting and allowing for all 
taxes, etc., the comparison which defendant desired to make 
between the gross rents and the entire taxes on the whole tract 
was indispensable to ascertain the real net yearly value of the whole 
property. By excluding suchinquiriesthe court permitted the jury 
to estimate the net yearly value of a large tract of land containing 
many lots, upon loose statements of the gross rents received for a 
part of these lots — one-sixth in all — without any proof as to what 
the taxes amounted to, and without knowing, even in gross, whether 
the rents received were more or less than the taxes paid on the 
whole. This was manifestly wrong; it withdrew from the jury an 
essential element required for the computation they were to make. 

If. The court erred in excluding evidence and refusing an 
instruction offered by defendant, both of which were on the theory 
that the plaintiff was entitled to recover as damages only the actual 
value of her dower; that is, the net yearly value of her life estate 
in one-third of the lands in question. In effect, the court held 
that she was entitled to recover one-third of the yearly fee simple 
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value of the entire tract. This is not in conformity with the stat- 
ute (Gen. Stat. 1865, p. 522, chap. 130, § 22), which expressly 
defines the damages recoverable by the dowrers in such cases to be 
‘‘the value of the whole dower to her belonging, from the time of 
demanding dower unto the day that she shall recover her dower.” 
The decision in Riley v. Clamorgan, 15 Mo. 331, which plaintiff 
claims fixes the rule as laid down by the court, did not relate to 
such a case as this, but to one where, the land being found not 
susceptible of division, a yearly allowance or annuity in lieu of her 
dower in future is awarded to the plaintiff. The case at bar, of 
damages awarded for detention of dower lands in the past, is separ- 
ately provided for in the statute, and rests on a different principle. 

IV. The plaintiff complains of error in the court below in 
allowing damages to be computed from the date of suit brought 
only down to June, 1865, the time the commissioners’ report 
assigning dower was made, and not down to October 27, 1867, 
when it was approved. We reply that the date of filing the 
report assigning her dower, which was never objected to nor 
offered by either party, was the date intended by the statute. The 
widow recovered her dower so far as a final judgment declaring 
her rights was concerned, before June, 1865. At that date her 
dower was regularly assigned by the commissioners; and if she 
chose to neglect it for two years after, it is not for her now to 
‘claim damages for this further period, during which, if she did not 
have the report formally confirmed and take possession of her 
lands, it was her own fault. 


J. R. Shepley, for respondent. 


I. The court rightfully excluded questions put to Captain 
Bissell. There was no evidence excluded in relation to the ques- 
tion as to whether the rents from the lots in question would have 
more than paid the taxes. 

II. The instructions, as given, were properly given, and were 
the law applicable to the case. The instruction given for the 
plaintiff is not objected to, and the giving of it is not assigned as 
error in the court below; therefore there is no necessity of dis- 
cussing the propriety of the giving of plaintiff’s instruction. It 
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is contended by the counsel for appellant that the rule in Clamor- 
gan v. Riley, 15 Mo. 335, is only applicable to the case where the 
land is unsusceptible of division and a yearly sum has to be given 
in lieu of dower; and has no application to the case of damages 
where the dower can be assigned. But in that case both damages 
and a yearly value in lieu of dower were recovered ; and the court, 
in giving their opinion, make no distinction. In that case the 
court were bound to have said, if they entertained the view now 
contended for, that in estimating the damages the jury might take 
into view the uncertainty of the life of the widow in estimating 
the value of her dower up to the time of trial. 

Ill. Instead of the verdict being for too much in this case, it 
is not enough, as the court instructed the jury that they could 
allow damages only up to the time of the filing the report of the 
commissioners assigning dower. The report was confirmed nearly 
two years afterward. The time to which they should have allowed 
plaintiff damages was up to the time of trial, as that was the time 
fixed by statute. That the time of the filing of the report was 
not the time to which damages should be confined is obvious, when 
we consider that up to the confirmation, that assignment could 
have been set aside by the court, and up to the confirmation she 
could not have leased the land, and could not have maintained 
. ejectment against a trespasser. It was no more the duty of the 
plaintiff to move for a confirmation of the assignment than it was 
the defendant’s duty. 


Waener, Judge, delivered the opinion of the court. 


The evidence of Capt. Bissell, which the court excluded on the 
objection of the respondent, was properly ruled out, as it had no 
tendency to support any issue raised in the cause, and was inad- 
missible to show the value of the estate in controversy. Property- 
holders and residents of the neighborhood where land is situated 
are competent witnesses to fix the price of land in that neighbor- 
hood. Generally, the opinions of witnesses are not evidence ; but 
there are exceptions to the rule. The case of the value of prop- 
erty forms one of the admitted exceptions, and the opinions of 
Witnesses are admitted as to the value of property. (Robertson 
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v. Knapp, 85 N. Y. 91; Clark v. Baird, 5 Seld. 183; Jay v. 
Hopkins, 5 Denio, 84) 

The questions propounded to the witness were not for the pur- 
pose of eliciting the real value of the plaintiff’s estate as dowress 
in the land, but were directed to the point as to what he realized 
from the use of his property, which was obviously managed in a 
different manner and under very dissimilar circumstances. The 
instruction given for the plaintiff, although excepted to, was not 
included in the defendant’s motion for a new trial as a ground of 
error, and can hardly be made to avail him in this court. We 
have examined it, however, and cannot see that it is objectionable. 
It is to be read in connection with the one given for the defendant, 
and they are not inconsistent or different in principle. 

The instruction for the defendant declared that it was the duty 
of the jury to find from the evidence before them what was the 
reasonable net yearly value of the land, without reference to any 
improvements, and after deducting the taxes, if the same had been 
reasonably used by the owner; and that it was for the plaintiff to 
prove the amount of damages she had sustained. This, it seems 
to me, was a fair and just presentation of the law, and leaves no 
substantial ground for complaint. 

The report of the commissioners appointed to admeasure dower 
was made at the March term of the court, 1865, but was not 
approved till the October term, 1867. The plaintiff asked an 
instruction that she was entitled to damages for deforcement up 
to the approval of the report in 1867. This the court refused 
to give, and confined the assessment to the time the report was 
presented. The refusal was duly excepted to, but, as the judg- 
ment was for the plaintiff, no appeal was taken in her behalf; 
and therefore, if error was committed, no reversal can be had for 
that cause. But as the counsel on both sides are anxious to obtain 
the views of the court on the question, as there are other suits 
pending, I will proceed to state them. 

By Gen. Stat. 1865, ch. 180, § 22, it is enacted that when any 
widow shall be entitled to dower in any real estate, and she be 
deforced thereof, or cannot have it without suit, she may sue for the 
same and have damages up to the day she recovers it. Section 30 
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provides that when any report assigning dower shall be approved, the 
court shall impanel a jury to assess the damages, and shall render 
judgment for the damages assessed, if the same have not been 
done, and award a writ of possession, according to the report of 
the commissioners, and execution for the damages. 

Now, the law intends that damages shall be assessed up to the time 
she attains her rights and obtains restitution. Till the report of the 
commissioners is approved, no jury can be impaneled to assess dam- 
ages ; till then she has no determination or judgment of the court in 
her favor. At any time before approval the report is liable to be 
excepted to and set aside; the widow is dispossessed, and the 
occupant retains control of the premises, enjoying the profits. 
Suppose that, where the possession was valuable, the defendant 
should appear in court, on the presentation of the report, and 
obtain a continuance, and postpone and delay for divers causes 
any final action for several terms, would there be any justice in 
depriving the widow of her legal rights, and holding that she was 
restricted in her recovery to the time the report was filed? But 
the law will bear no such construction ; till the report is acted upon 
and becomes final, there can be no assessment of damages, and the 
damages accrue and date up to that time. 

The court misconceived the law, and should have given the 
instruction ; but, for the reason before stated, the judgment can 
not be reversed. Judgment affirmed. The other judges concur. 





JoHN R. LIONBERGER, Plaintiff in Error, v. Epwarp S. Rowse, 
Defendant in Error. 


1. Revenue — National Banking Associations — Shareholders — Assessment of 
Taxes— Construction of Statute.—Under the provisions of the forty-first 
section of the act of Congress, approved June 3, 1864, amendatory of an act 
to provide a national currency secured by a pledge of United States stocks 
(U. S. Laws 1863-4, p. 112), the tax imposed by State authority upon share- 
holders in national banking associations must be specifically assessed against 
the shareholders, and not against the capital of the bank itself. But the 
provisions of the ‘‘Act for the assessment and collection of the revenue in the 

State of Missouri,” approved February 4, 1864 (Adj. Sess. Acts 1863, p. 69, 
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22 19, 20), are in consonance with the act @f Congress in this respect. By 
these sections the assessment is distinctly and separately required to be made 
against the shares, and under these provisions the shareholders are liable. 


Revenue — Act of Congress of June 3, 1864— Proviso— Construction of 
Statute.— The proviso of the forty-first section of the act of Congress of June 
8, 1864, prohibiting the imposition of any greater tax than is levied upon the 
shares of banks organized under State authority, is simply inhibitory of any 
unjust or unwise discrimination being made, by which the national banks 
might be oppressed or taxed out of existence, and thus prevented from per- 
forming their proper functions as fiscal agents of the government; and it is no 
insuperable objection to the State law because this prohibition is not embraced 
in it. -(81.) 

8. Revenue== State National Banking Acts of 1868— Obligation of Con- 
tract — Whether impaired by.— The national banks organized under the 
State law of 1863 do not come within the terms of the contract made by the 
State and the banks organized under the law of 1857. From the period in 
which they were re-organized the previously existing contract between them 
and the State was mutually dissolved, and was no longer binding on either 
party. (84.) 

4. Revenue —United States National Banking Act of 1863 — Limitation by, as 

to rate of State Taxation — Construction of Statute-—The proviso of the 

forty-first section of the national banking act (U. S. Laws 1863-4, p. 112), 

declaring that the tax upon the shares of the associations shall not exceed the 

rate imposed upon the shares of State banks, is not violated because two banks 
which have retained their distinctive State organization are taxed a less 
amount, according to their contract. The latter are exceptional cases, and 
not within the rule, spirit, or intention of the act of Congress. The banks 
referred to in that proviso were not spoken of in any restrictive sense, but 
meant to include all moneyed associations, savings and banking institutions ; 
and the idea cannot for a moment be entertained that, because two banking 
institutions choose to rely on their charter and avail themselves of a special 
privilege guaranteed to them, therefore Congress ever contemplated that the 
whole moneyed capital of the State should be secured by a like ee 

(85, 


to 


Error to St. Louts Circutt Court. 


The facts appear in the opinion of the court. 


Sharp &§ Broadhead, for plaintiff in error. 


I. The assessment and levy of the tax made by the assessors 
of St. Louis county was erroneous and void as to the form and 
manner of the assessment. It is manifest, from the provisions 
of the statute on this subject (Gen. Stat. 1865, ch. 12, §§ 9,10, 27, 
28, 66; ch. 18, §§ 26, 28), that the assessment of the’shares of stock 
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owned by an individual is to be made against the corporation, and 
not against the stockholders; that the tax is to be paid by the 
corporation to the collector, and not by the stockholder; and that 
the levy and proceedings under it are against the corporation, and 
not against the stockholder —the corporation being the person by 
whom the tax is payable, in the express language of the law. The 
stockholder is not required to give in this stock with his other 
property; he is not required to pay the tax to the collector; and 
although his property is liable to taxation and to be sold for the 
non-payment of the tax assessed against it, he is not liable per- 
sonally for the tax, nor can he be estopped or precluded from 
denying the validity of the assessment or any proceedings under 
it. The assessment, levy, and proceeding against him as an 
individual, are utterly void and without any authority of law. 

II. But even if the form and manner of the assessment were 
in compliance with the statute law of Missouri, the tax imposed 
is not authorized under the provisions of the acts of Congress in 
relation thereto. The Third National Bank of St. Louis was 
created under the provisions of the act of Congress of February 
25, 1863. (U. 8. Laws 1862-8, p. 665.) This act was amended 
by the act of June 3, 1864. (U.S. Laws 1863-4, p. 99.) By the 
sixty-second section of the last-named act it is provided that asso- 
ciations organized under the act of February 25, 1863, shall enjoy 
all the rights and privileges of, and be subject to all the duties, 
liabilities, and restrictions imposed by, the act of 1864. Under 
the proviso to the forty-first section of the act of 1864, the shares 
of stock in any of the national banks may be taxed as any other 
property, with the proviso that the rate of taxation on such shares 
shall not exceed the rate imposed upon the shares in any of the 
banks organized under the’ authority of the State. The question 
therefore arises, what rate of taxation was or is imposed by the 
State of Missouri upon the shares of banks organized under State 
authority? Congress assumed, as it had a right to do, legislative 
control over the whole subject; and whatever rights were acquired 
by the stockholders under the act of Congress became, from the 
moment of the organization of the banks, vested rights, which 
the States had no authority to impair or interfere with. 
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The only State banks in existence in Missouri and organized 
under State authority were those established under the general 
banking law of 1857. The first section of the general banking 
law declares that ‘‘ every bank which now is or shall hereafter be 
incorporated under the authority of this State shall be subject to 
the liabilities and governed by the rules contained in this act.” 
The thirty-second section of the same act declares that ‘‘in 
consideration of the privileges granted by this act to the banks 
incorporated in this State, cach banking company agrees to pay 
to the State annually one per cent. on the amount of capital stock 
paid in by the stockholders other than the State, which shall be in 
full of all bonus and taxes to be paid tothe State by the respective 
banks.”? (Sess. Acts 1857, p. 22.) By section 12 of the act of 
March 18, 1861 (Sess. Acts 1861, p. 13), itis provided ‘‘ that the 
one per cent. required to be paid by the thirty-second section of 
article I of said act shall be received as full compensation for all 
taxes of every kind whatever; and it shall not be lawful for any 
county, city, or town corporation, to levy or collect any tax of any 
kind upon or from any banks organized under said law.” At the 
time of the passage of the act of Congress of June, 1864, there 
was no other mode or amount of taxation on State banks than is 
provided by the general banking law above recited and the amend- 
ments thereto. The State had expressly stipulated that there should 
be no other. The stockholders were not taxed, nor could they be 
taxed. There was no tax upon shares, but a tax upon the capital 
of the bank; and there was no provision for an ad valorem tax. 
If the State has bound itself not to tax the bank, it cannot tax 
the shares. (Gordon v. The Appeal Tax Court, 3 How. 147; 
State v. Branin, 3 Zabr._ 484.) The contract made by the State 
of Missouri with the State banks is just as strong as in the case 
cited from 8 Howard. The legislature of Maryland had provided, 
by the eleventh section of the act of 1812, that, upon the banks 
complying with the conditions of the act, the faith of the State was 
pledged not to impose any further tax or bonus on said banks 
during the continuance of their charters; and the Supreme Court 
held ‘that the legistature of Maryland could not, by a subsequent 
act, tax the stockholders upon their shares of stock. 
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But admitting that the legislature may, in spite of their pre- 
vious legislation in regard to State banks, tax the shares of stock 
in State banks; the question still remains, has it been done? 
The act of Congress provides that the shares of stock only in 
national banks may be taxed; that is, they may be taxed on an 
ad valorem assessment, as other property owned by individuals 
may be taxed ; provided that the tax so imposed upon shares shall 
not exceed the rate imposed upon shares in any of the banks 
organized under authority of the State where such association is 
located. There was no rate of taxation imposed upon the shares 
in any of the banks created by or organized under the authority 
of the State of Missouri at the time of the creation of this national 
bank, nor is there any now. The tax on shares is not a tax on 
capital. (Van Allen vy. Nolan, 3 Wall. 583; Bradley v. The 
People, 4 Wall. 459.) Nor is a tax on the capital equivalent to 
a tax on shares. (See opinion of Judge Nelson in Van Allen v. 
Nolan, 3 Wall. 581.) The case of Bradley v. The People, 4 
Wall. 459, is directly in point. The act of the legislature of 
Illinois provides for taxing the capital stock of the banks just as 
the act of Missouri does. 

But admitting that the assessment and levy of the tax in this 
case had been conformable to the present State law on the subject 


of the assessment of shares of stock in corporations, and that’ 


the legislature had the authority to pass such a law in violation of 
the stipulation made with the banks; still, such assessment, if 
made under the present State law, would not be conformable to 
the provisions of the act of Congress. The act of Congress pro- 
vides that the shares of an individual or the shares of a corpora- 
tion may be included in the valuation of the personal property of 
such individual or corporation in the assessment of State taxes. 
The present law of Missouri does not provide for including shares 
of stock held by individuals in the valuation of personal property 
of such individual ; the assessment must be against the corporation, 
and the tax is to be paid by the corporation. By the act of 
Congress, the mode of assessment, as well as the amount, is 
pointed out, and the State law must conform to it. The tax can 
not be paid over the counter of the bank. This would subject the 














72 ° ST. LOUIS. 





~~ 


Lionberger v. Rowse. 





bank to a foreign and hostile jurisdiction ; it would give to the 
States the power to control the banks which are created under 
the authority of the Federal Government to provide a national 
currency. (See, on this point, Markoe v. Hartranfft, 6 Am. Jur., 
N. 8., 487, approved in the case of The City of Pittsburgh v. 
First National Bank, 55 Penn. St. 52.) The law of Pennsyl- 
vania under which this decision was made is in substance precisely 
the same with ours. The tax was to be paid over the counter of 
the bank, by requiring the cashier to collect it from every stock- 
holder and pay it. (See, also, Frazier v. Siebern e¢ a/., 6 Am. 
Jur., N. S., 475, a case decided by the Supreme Court of Ohio.) 
The national banks are stated, hy the Supreme Court of Pennsyl- 
vania, in the decision above referred to, to be as entirely inde- 
pendent of State legislation and State interference as the army 
and navy, the mint, and the judicial tribunals of the United States. 
(55 Penn. St. 48.) 

Ill. But it is said that the provisions of our own State law 
taxing shares, being older than the act of Congress, must con- 
trol. The Third National Bank was incorporated on the 25th day 
of December, 1863, as stated in the petition, under the provisions 
of the act of Congress of February 25, 1863. Under that act 
there was no provision authorizing the States to tax the shares of 
national banks at all. On the contrary, the nineteenth section of 
that act provides for a payment of one per cent. upon the amount 
of circulation, in lieu of all taxation upon circulation or upon 
bonds, leaving the question open as to whether the States might 
tax the shares or not. The act of the legislature of Missouri con- 
taining the provisions of the present revenue law was first passed 
on the 4th of February, 1864. (Adj. Sess. Acts 1863, p. 69, 
§§ 19, 20.) Then the act of Congress of June, 1864, declares 
that banking associations organized under the act of February 25, 
1863, shall enjoy all the rights and privileges, and be subject to 
all the duties, liabilities and restrictions, provided by the act of 
1864. And this is the act that contains the proviso declaring 
that the tax on shares of national banks shall not exceed the rate 
of taxation on shares of banks created by State authority. This 
proviso, then, applies as fully to the Third National Bank, organ- 
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ized under the act of Congress of 1868, as if it had been 
organized after the passage of. the act of June, 1864. But, 
really, the act of the Missouri legislature of February 4, 1864, 
providing that the president of the bank should list the shares of 
stock in the State banks for assessment, had nothing to operate 
upon. So far as the banks were concerned, it could not be con- 
strued into a repeal of the provisions of the banking act of 1857, 
by which it was stipulated that one per cent. should be in lieu of 
all taxation; and if such had been the manifest intention of the 
legislature, the act would be invalid so far as the existing banks 
were concerned, as impairing the obligation of the contract made 
with the banks created under that law, which is admitted to be a 
valid and binding contract on the State. And there were no 
other banks in the State upon which the act of the legislature 
could operate. The laws of the State of Missouri did not 
authorize the creation of any other banks. The amendment to 
the constitution of Missouri in relation to banks was adopted and 
became a part of the constitution in January, 1857. (Sess. 
Acts 1857, p. 6.) By that act no more than ten banks could be 
chartered, with an aggregate capital not exceeding $20,000,000. 
The banking act of 1857 was passed at the same session, which 
contains general provisions in regard to banks, and then goes on 
to incorporate ten banks, whereby its whole power under the con- 
stitution was exhausted; and this the court is bound to take judi- 
cial notice of. The word ‘‘ bank,” as used in the Missouri 
constitution, means a bank of issue; for the constitution says: 
‘‘ Any bank so created shall be based upon a specie capital, and 
made liable to redeem its issues in gold and silver.”? When the 
act of Congress uses the word ‘‘bank,”’ it is used in the same 
sense —as a bank of issue; that is the general acceptation of the 
term; the whole scope of the act of Congress shows it; the title 
of the act is ‘‘ An act to provide a national currency, secured by a 
pledge of United States stocks, and to provide for the circulation 
and redemption thereof.”’ It is admitted, in the argument for the 
defendant in error, that the law of 1857 was a contract with the 
banks, on the part of the State, to the effect that one per cent. 
on the capjtal stock should be in lieu of all taxation; but it is 














74 ST. LOUIS. 





Lionberger v. Rowse. 





contended that this is a special law, and that the act of Congress 
refers to general laws. The act of the legislature is, by its terms, 
a general law, and refers by the first section not only to banks 
incorporated by that law, but to all banks that might ‘‘ thereafter 
be incorporated under the authority of the State.”? It is difficult 
to conceive how a law could be more general in its terms or in 
the effect of its provisions. While we do not contend that this 
would tie the hands of the legislature as to banks thereafter to be 
incorporated, it does make the law a general law, operating upon 
all banks created by the law, and all banks thereafter incorpo- 
rated in the State—provided the law was not changed, as to 
banks thereafter created, before the act of incorporation. No 
banks were thereafter incorporated by the State authority before 
the passage of the act of Congress of 1864 — and this fact the 
court is bound to take judicial notice of — because the constitution 
did not authorize the creation of any other banks. The obvious 
intention of the act of Congress relating to the establishment of 
national banks, as appears by the preamble to the acts themselves, 
was to create a ‘‘national currency.”” This object could not be 
accomplished if those banks were subjected to restrictions not 
imposed upon the State banks, which were furnishing a paper 
currency for the public; because if they were subjected to those 
burdens, whether in the form of taxation or in any other form, 
the currency of the State banks would drive out that of the 
national banks, and thereby defeat the very object which Congress 
had in view, to-wit: the creation of a ‘‘national currency.” 
Hence, they were to be as free from the burdens of taxation as 
the State banks. 


H. A. Clover, for defendant in error. 


It is said, on behalf of plaintiff in error, that because there was 
@ provision in the State law chartering these banks, in the nature 
of a contract providing for the payment to the State of one per 
cent. on the amount of capital stock paid in, which was to be in 
full of all bonus and taxes to be paid to the State by the 
respective banks, therefore the State is effectually prohibited from 
availing itself of the benefit of the first proviso of the forty-first 
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section of the act of Congress of June 8, 1864, of including the 
shares of those national banks in the valuation of the personal 
property of its citizens for taxation. The law of Congress 
should not be made to bear any such construction ; and in look- 
ing at the proposition as to whether the tax imposed upon the 
national banks exceeds the rates imposed upon any of the shares 
in any of the banks organized under authority of the State, resort 
should be had to the general statute imposing a general tax upon 
the State banks, and not to a special law making a contract 
between the State and a bank. 

Since the decisions of the Supreme Court of the United States 
in Van Allen v. The Commissioners, 38 Wallace, and the People v. 
The Commissioners, 4 Wallace, it is no longer an open question 
whether the shares of stock in these national associations shall be 
taxed by the State at their full value. But the case at bar turns 
upon the meaning of the provisos. The State, as a general propo- 
sition, taxes the shares of stock in its banks. The act of the 
legislature of February 4, 1864, being the act in force at the time 
of the assessment of the tax upon the plaintiff (Adj. Sess. Acts 
1863-4, p. 65), provides that, for the support of the government 
of the State and the payment of the public debts, a tax shall be 
levied on the following objects, naming among other things shares 
of stock in banks and other incorporated companies. The object 
of taxation mentioned in the act of the legislature of February 4, 
1864, was the same object as mentioned in the forty-first section 
of the national bank act, to-wit: shares owned by the stock- 
holders. There were, at the time of the amendment to the consti- 
tution as above stated, many banks chartered by the State, and 
which were banks in every respect, having every feature and qual- 
ity of any bank created by the laws of the State under the constitu- 
tion of the State, except the power to emit bills of credit, which is 
perhaps the least valuable of the many privileges of these institu- 
tions. Such banks are the Boatmen’s Savings Institution, the Build- 
ing and Savings Association, and very many others doing quite as 
large and profitable a business as any of the banks of issue. The 
shareholders in these associations or banks — for banks they are — 
were to be taxed the prescribed rate upon their shares in the 
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association; and the shareholders in the national banks, and every 
shareholder in any bank or association, State or national, are 
taxed in the same manner, at the same prescribed rate, except in 
the cases of those banks which, having a special contract with 
the State, are exempt from all taxation, and, being so exempt, 
pay a bonus of one per cent. on the amount of the capital stock 
paid in annually, in full, in lieu of all other bonus or tax for their 
exemption. 

But it will not do to look after and find a special contract for 
exemption from taxation, or for the payment of a sum of money 
in a certain mode, as a substitute for taxation, between the State 
and one of its banks, and, having found it, observe that State and 
national banks are not taxed equally. We must look to the pre- 
scribed rule of taxation for banks which are taxable under the 
general law; and if the State law applies this rule to both kinds 
of banks, the national and the State alike, the proviso of the act of 
Congress is satisfied, as no unjust, unequal, and improper discrim- 
ination is made between the national and the State institutions. 
Any other rule than this will make it impossible for the State to 
tax the shares of the national associations as long as the charter 
of any of the State banks continues in existence. 


WaGNER, Judge, delivered the opinion of the court. 


This case comes before us on error to the Circuit Court of St. 
Louis county. The question was determined in the court below 
on demurrer to the petition, and it is therefore necessary to 
inquire whether the plaintiff’s pleading sets forth sufficient cause 
of action. 

Plaintiff states in his petition that on the 14th day of Septem- 
ber, 1867, he was the owner of two hundred shares of stock in 
the Third National Bank of St. Louis, a corporation duly incor- 
porated under the provisions of the act of Congress of the United 
States entitled ‘‘ An act to provide a national currency, secured 
by a pledge of United States stocks, and to provide for the circu- 
lation thereof,”” approved February 25, 1863, which two hundred 
shares of stock were of the value of $20,000; that at the date 
last aforesaid the said defendant was collector of the State and 
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county revenue for the county of St. Louis, and that at that time 
plaintiff was a citizen of Missouri and a resident of St. Louis 
county; that said Third National Bank was duly organized under 
the provisions of the act of Congress, on the 25th day of Decem- 
ber, 1863 ; that prior to the 14th day of September, 1867, the 
officers having charge of the assessment of State and county 
taxes for the county of St. Louis aforesaid had assessed against 
him, as an individual stockholder in the said bank, a tax of $500 
for State and county taxes; that said assessment was made and 
the amount of tax fixed by the officers having charge of the 
assessment of taxes for St. Louis county, upon a valuation of 
said shares of stock so owned and held by the said plaintiff, and 
that upon said assessed valuation of said stock the officers afore- 
said levied a tax thereon of ninety-hundredths per cent. for State 
purposes, forty-hundredths per cent. for county purposes, and 
forty-hundredths per cent. for school purposes, which said assess- 
ment was made under color of law, but without any legal 
authority whatever. 


Plaintiff further states that at the time of the organization of 
the said Third National Bank of St. Louis, under the act of Con- 
gress, and at the time of the levy and assessment of the said tax, 
certain State banks, organized under the provisions of the gen- 
eral banking law of the State of Missouri then in force, were in 
full operation as banks of discount and deposit. It is further 
averred that a tax bill for the above-named tax, so illegally 
assessed against the plaintiff, was, prior to the said 14th day of 
September, 1867, made out by the proper officers, in pursuance of 
said assessment, and regularly placed in the hands of said 
defendant for collection; and that defendant, on the said 14th 
day of September, 1867, did, under color of law, but without 
any legal authority, but under the pretended authority of said tax 
bill, the plaintiff having refused to pay the said tax, proceed to 
- seize, and did seize, certain goods and chattels of plaintiff, to-wit: 
a certain package of bank notes of the value of $500, and 
unlawfully and wrongfully took them from the plaintifi’s posses- 
sion and carried them away, etc. 
6—VoL. XLIII. 
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The petitioner then prays for judgment, and claims damages in 
the sum of $1,000. 

As the case went off on demurrer, the allegations contained in 
the petition as to the matters of fact must be taken to be true ; 
and as they stand admitted, it is the province of this court to pass 
judgment of law upon them. 

Two questions are presented by the record, of vital and para- 
mount importance, not only to the shareholders in the banks 
whose property is thus sought to be subjected to taxation, but to 
the whole mass of tax-paying people of this State. 

Under the forty-first section of the act of Congress amenda- 
tory of the act ‘‘to provide a national curreney secured by a 
pledge of the United States stocks,” and since the decision of the 
Supreme Court in the case of Van Allen v. The Assessors (8 
Wall. 573), there can be no doubt about the liability of share- 
holders in national banks to State taxation. But the subject 
matter which has produced litigation in many of the States is not 
the abstract power to tax, but whether the States, acting through 
their legislatures, have provided the appropriate machinery 
coming within the limitation of the proviso of the above men- 
tioned section for effectuating the object in view. 

By the fortieth section of the act of 1864 it is enacted: ‘‘ That 
the president and cashier of every such association shall cause to 
be kept, at all times, a full and correct list of the names and resi- 
dences of all the shareholders in the association, and the number 
of shares held by each, in the office where its business is trans- 
acted, and such list shall be subject to the inspection of all share- 
holders and creditors of the association, and the officers authorized 
to assess taxes under State authority, during business hours each 
day,” etc. 

The forty-first section of the same act of 1864 provides, by one 
part of it, for taxation by the United States, and prescribes how 
it shall be collected. The section then proceeds: ‘* Provided, 
that nothing in this act shall be construed to prevent all the 
shares in any of said associations, held by any person or body 
corporate, from being included in the valuation of the personal 
property of such person or corporation in the assessment of taxes 
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imposed by or under State authority at the place where such bank 
is located, and not elsewhere, but not at a greater rate than is 
assessed upon other moneyed capital in the hands of individual 
citizens of such State. Provided, further, that the tax so 
imposed under the laws of any State upon the shares of any of 
the associations authorized by this act shall not exceed the rate 
imposed upon the shares in any of the banks organized under 
authority of the State where the association is located. Provided, 
also, that nothing in this act shall exempt the real estate of asso- 
ciations from either State, county, or municipal taxes, to the 
same extent, according to its value, as other real estate is taxed.” 

Under the provisions of this section the tax must be specifically 
assessed against the shareholders, and not against the capital of 
the bank itself. Thus, in a case which arose in Illinois, the board 
of supervisors of the county of Peoria refused to assess a State 
and county tax on two persons who were stockholders in the 
national banks of the city of Peoria., The auditor of public 
accounts appealed from the action of the board of supervisors, in 
behalf of the State. The Supreme Court of Illinois reversed 
the decision of the board, and held the shareholders liable to the 
tax. The law of the State under which the tax was assessed 
provided for taxing the capital stock of the banks, together with 
the surplus profits or reserved funds. No tax was imposed 
specifically on the shares held by the stockholders. On appeal to 
the Supreme Court of the United States, the decision of the 
Supreme Court of Illinois was reversed, and it was held that a 
tax on the capital of a bank was not the same thing as a tax upon 
the shares of which the capital is composed, and that where 
the State law imposed on the State banks a tax on their capital 
(the shares in the hands of the shareholders being exempt from 
tax), it could not, by operation of that law, lay a tax on the 
shares of banks organized under the act of 1864 providing for a 
national currency. (Bradley v. The People, 4 Wall. 459. ) 

This brings us to a consideration of the first point: whether 
the revenue law of this State, under and by which the tax was 
assessed, is in consonance with the act of Congress, and can be 
made available for the purpose of collecting the tax. 
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The assessment in this case was made under the provisions of 
the act entitled ‘‘ An act for the assessment and collection of the 
revenue in the State of Missouri,” approved February 4, 1864. 
(Adj. Sess. Acts 1863-4, p. 69.) 

By section nineteen of said act, persons owning shares of 
stock in banks and other incorporated companies, taxable by law, 
are not required to deliver to the assessor a list thereof ; but the 

president or other chief officer of: such corporation shall deliver 
to the assessor a list of all shares of stock held therein, and the 
names of the persons who hold the same. 

By section twenty it is provided that the taxes assessed on 
shares of stock embraced in such lists shall be paid by the corpo- 
rations respectively, and they may recover from the owners of 
such shares the amounts so paid by them, or deduct the same 
from the dividends accruing on such shares, and the amount so 
paid shall be a lien on such shares respectively, and shall be paid 
before a transfer thereof can be made. 

Here it will be perceived there is no assessment on the capital 
stock, but the assessment is distinctly and separately required to 
be made against the shares. There is no force in the suggestion 
that, because the State tax law was passed prior to the provisions 
inserted in the congressional act, therefore it cannot be made to 
apply, but that a subsequent act must be enacted by the legisla- 
ture with direct reference to the law of Congress. If the law on 
our statute books -attains the ends contemplated by the congres- 
sional enactment, and is not a violation or infringement thereof, 
it is of little moment at what particular day it was passed. 
Doubtless a law might be framed, and unquestionably will be, by 
the legislature, rendering its conformity with the national law on 
this subject more precise and definite. But in the practical appli- 
cation of this question we are not to sacrifice substantial compli- 
ance to mere verbiage. 

The fortieth section of the act of 1864 requires the officers in 
charge of the national banking associations to keep a list of the 
shareholders ; which list shall be open during business hours to 
the inspection of the officers authorized to assess taxes under 
State authority. The nineteenth section of the State revenue 





OCTOBER TERM, 1868. 81 





Lionberger v. Rowse. 





law makes it obligatory upon the president or other chief officer 
of such corporations to deliver to the assessor a list of all shares 
of stock held therein, and the names of the persons who hold 
the same. There is almost an exact harmony and coincidence 
between the two provisions, and the laws of Congress undeniably 
contemplated that the assessor should apply at the banks in order 
to get the correct and necessary list of shares. But it is urged 
that the law of the State nowhere contains any limitation as 
required by the forty-first section of the amendatory act, prohib- 
iting the imposition of any greater tax than is levied upon the 
shares of banks organized under State authority. 

This is true; but we cannot see that it presents any insuperable 
objection. The law is simply inhibitory of any unjust or unwise 
discrimination being made by which the national banks might be 
oppressed or taxed out of existence, and thus prevented from per- 
forming their proper functions as fiscal agents of the government. 

It is not stated in the petition that any distinction’ is made, 
or that the tax imposed is higher than that assessed on other 
moneyed institutions of the State, only in the case of the excep- 
tions which will be hereinafter mentioned. The twentieth section 
of the State act declares that the taxes assessed on shares should 
be paid by the corporations respectively, and they may recover 
from the owners of such shares the amount so paid by them, or 
deduct the same from the dividends accruing on such shares. This 
does not undertake to make any charge against the corporation or 
the capital of the corporation ; it is directed solely to the liabilities 
of the shares, and points out the mode by which the State shall 
secure her dues. I see no reason why this remedy cannot be 
pursued here as well as in other cases, where the State asserts a 
priority of lien and provides how debts and other property may 
be proceeded against to secure her right. But there is no averment 
contained in the petition alleging that the officer proceeded against, 
or committed any trespass on, the bank or the capital of the bank, 
but the action is grounded wholly on the fact that he scized the 
money of the individual shareholder to satisfy the taxes due and 
in his hands for collection. In my view of the law the shareholder 
was liable, and I see no cause for complaint. 
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The next question is, whether the State, in imposing the tax, 
has made any discrimination, and placed a higher rate of taxation 
on the shares in the national banks than she has on any of the 
banks organized under State authority. It is claimed that she 
has, and the point is much relied on by the counsel for the plain- 
tiff in error, and has been pressed with great pertinacity, zeal and 
ability. In order to comprehend this question clearly it will be 
necessary to notice briefly the history of banking laws in the 
State. In accordance with power given by an amendment to the 
State constitution, the legislature, in 1857, incorporated a num- 
ber of banking institutions, and in their charter it was provided 
that, in consideration of the privileges granted to them, each 
banking company should pay to the State annually one per 
cent. on the amount of the capital stock paid in by the stock- 
holders (other than the State), which was to be in full of all bonus 
and taxes to be paid to the State by the respective banks. (Sess. 
Acts 1857, p. 22, § 32.) Under a decision of this court it was 
held that the above recited section only applied to State taxation, 
and did not preclude cities from levying municipal taxes. Appli- 
cation was then made to the legislature, and the section was 
amended and modified so as to make the one per cent. a full 
compensation for all taxes of every kind whatsoever, and prohib- 
ited all counties, cities, or town corporations from levying or 
collecting any tax of any kind upon any of the banks organized 
under the law. (Sess. Acts 1861, p. 18, § 12.) In 1863 the 
legislature passed an act authorizing the State banks organized 
under the banking law of 1857 to wind up their business and 
reorganize as national banks under the law of Congress. They 
all availed themselves of the privilege except two, namely, the 
Exchange and Mechanics’ banks, which still continue to do busi- 
ness by authority of the charter granted by the State. 

It is now insisted that at the time of the passage of the act of 
Congress, in 1864, there was no other mode or amount of taxation 
on State banks than that provided by the general banking law, 
and the amendment thereto; that the State had expressly stipu- 
lated there should be none other, and that the stockholders were 
not taxed, nor could they be; that the contract entered into by 
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the State with the banks cannot be impaired by imposing a greater 
rate of taxation than therein stipulated and agreed upon; and 
that under no circumstances could the tax exceed one per cent. 
upon the capital stock paid in, being the amount paid by the two 
State banks in existence. If the position contended for be cor- 
rect, it will amount to a total immunity on the part of national 
banks, and they will escape all taxation whatever, as the State 
law in regard to the banks we are speaking of makes no provision 
for an ad valorem tax on shares, but makes the assessment 
against the capital stock paid in, which is contrary to the congres- 
sional law and the decision of the Supreme Court of the United 
States. 

If the national bank represented by the plaintiff in error comes 
within the terms of the contract made by the State and the banks 
organized under the law of 1857 the State is bound thereby, and 
neither the legislature nor the courts have any power to vary or 
impair the rights acquired under the contract. For States may, 
upon a valid and sufficient consideration, make contracts which 
will be as binding upon them as, and which they can no more vio- 
late than, a private person. And experience has shown that they 
are fully as liable to make improvident ones as individuals. The 
case of Gordon v. Appeal Tax Courts, 8 How. 1383, is cited as an 
authority directly in point, and it is claimed as a decision conclu- 
sive here. Gordon’s case may be said to be a representative case 
of a class or series which have been adjudicated upon by the 
national tribunal. The Ohio bank tax cases involved the same 
subject matter, and were to a like effect. In Gordon v. Appeal 
Tax Court it was held that the charter of a bank was a franchise 
which was not taxable as such, if a price had been paid for it 
which the legislature accepted. By the terms of the charter it was 
provided that upon the bank accepting and complying with certain 
conditions of the act, the faith of the State should be pledged not 
to impose any further tax or burden upon it during its continu- 
ance. And upon this clause the court further declared that it 
amounted to a contract relating to something beyond a franchise, 
and exempted the stockholders from a tax levied upon them, as 
individuals, according to the amount of their stock. But Iam 
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wholly unable to perceive the application of the principle to the 
case at bar. In 1857 the State entered into a contract with 
certain banks, by which she agreed to abstain from taxation beyond 
a certain amount, for a consideration mutually agreed upon. The 
money value paid to the State was not the only consideration. 
The banks, on their part, were State institutions; they were 
intended to supply the people with a circulating medium, and 
redeem their issues in gold and silver. It was on account of the 
general benefits which it was supposed would accrue that exten- 
sive privileges were granted, and a small remuneration exacted in 
return. There is nothing requiring this case to be placed beyond 
the pale and operation of an ordinary action. In construing a 
contract, the situation of the parties at the time, the subject 
matter, and the intention and purpose of the parties must guide 
and control. The charters were to run for many years, but before 
the expiration of their charters, in the condition of the country, the 
banks found it difficult to comply with the requirements cast upon 
them. The legislature then conferred upon them the privilege of 
going into liquidation, winding up their affairs as State corpora- 
tions, and organizing as new bodies in pursuance of national laws. 
They accepted the proposition, severed their connection with the 
State, and became moneyed associations of an entirely different 
character. From the period in which they were clothed in this 
new capacity the previously existing contract between them and 
the State was mutually dissolved, and was no longer binding on 
either party. 

But it is further said, and it is unquestionably the strong argu- 
ment on this branch of the case, that the tax cannot be sustained 
because it is higher than the rate paid by the two State banks 
(the Exchange and the Mechanics’) existing under the act of 
1857, and to enforce this view it is contended that they are the 
only banks in the State within the proper and legal meaning of 
the term. This is predicated on the hypothesis that an insti- 
tution is not strictly a bank unless it issues or circulates currency. 
This, I think, isa mistake. In commercial law a bank is regarded 
as simply a place for the deposit of money. It is an institution 
(though generally incorporated yet it need not be) which is author- 
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ized to receive deposits of money, to lend money, and, when 
empowered by charter, to issue notes. It may perform one or all 
of these functions. Banks may be and are organized under the 
authority of the State without any power to issue notes of circu- 
lation. 

The proviso in the forty-first section of the national banking 
act, imposing a limitation on the power of the States, declares 
that the tax upon the shares of the associations shall not exceed 
the rate imposed upon the shares of any of the banks organized 
under State authority. No peculiar or particular banks are 
described, and it is just to infer that Congress did not use the 
word in any restrictive sense, but left it to include all moneyed 
associations, savings and banking institutions. There are many 
of these banks chartered by the State, some of them with capital 
perhaps exceeding in amount the capital of the banks of issue, and 
with privileges just as valuable, with the exception of the power 
to emit paper. They are banks to all intents and purposes, and 
their shareholders are taxed at the same prescribed rate as the 
shareholders in the national associations. There is, then, no 
discrimination or distinction made between the two classes of 
shareholders. That the two banks which have retained their 
distinctive State organization are taxed a less amount, according 
to their contract, cannot in the least alter the case. They create 
no repugnance whatever. They are exceptional cases, and not 
within the rule, spirit, or intention of the act of Congress. It 
can never be tolerated, the idea cannot for a moment be enter- 
tained, that, because two banking institutions choose to rely 
on their charter and avail themselves of a special privilege 
guaranteed to them, therefore Congress ever contemplated that 
the whole moneyed capital of the State should be secured in a 
like exemption. 

The value of shares of stock invested in national banks of the 
city of St. Louis alone is said to be about $7,500,000, and the tax 
per annum, for all purposes, $220,000. They have the right to 
increase the amount to $16,000,000, when their proper share of 
taxation would be $500,000. The great injustice of withdrawing 
this immense capital from the taxable property of the State, and 
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increasing the burdens of the tax-paying people at large, cannot 
be permitted unless the law plainly and imperatively demands it. 
In my opinion, the law not only does not require nor justify any 
such exemption, but, on the contrary, subjects it to its proper 
share of taxation. 

Let the judgment be affirmed. The other judges concur. 





JosrpH Pures, Respondent, v. Ciinean Scorr, Appellant. 


1. Practice, Civil — Evidence — Letters — Copies, where admissible. —W here 
a party to a suit failed to produce certain letters in response to a notice so 
to do, and there was sufficient proof that they had been deposited in the 
post-office, and directed to the proper address, the presumption that they 
had been received by due course of mail would, perhaps, be sufficiently 
strong to authorize the reading in evidence of copies. But in the absence 
of positive and satisfactory proof of that fact, there would be no error in 
excluding them. 

2. Agency — Consignment — Factor, sales by — Place of, how fixed.— Where 
a consignment is made to a factor for sale, unaccompanied with’ instructions 
from the principal, and in the absence of an established usage of trade to the 
contrary, it may be presumed that the produce is intended to be sold at the 
residence ofthe factor. The intent of the principal, which, in such cases, is to 
be gathered from the circumstances, alone fixes the character of the contract 
between the parties as to the place of sale, and the factor is not at liberty to 
disregard it. 

8. Agency — Consignee— Shipment of produce to other markets by; when 
authorized —Usage of trade.— A consignee residing in St. Louis has no 
authority, merely by virtye of the consignment, to ship produce to another 
market for sale. Where evidence tends to prove the existence of a usage of 
trade which authorized commission merchants in St. Louis, in their discre- 
tion, to ship produce to other markets, an instruction to that effect might be 
given to the jury; but such usage, to be of any avail, ought to be so general: 
and well established that it might for that reason be presumed to have entered 
into the contract, or that it had actually been brought home to the knowledge 
of the principal. 

4. Agency — Factor — Advancements by — Power to Sell, in case of.— When 
a factor has made large advancements to his principal upon produce consigned 
to him, and disposal thereof becomes necessary to protect himself against loss, 
his discretion as to time, price, and place of sale, would be complete, and 
unlimited even by positive instructions. But if intended to be relied upon as 
a defense, such necessity should be properly pleaded; and the onus of proof 
would rest upon defendant to show such necessity. 
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Appeal from St. Louis Circuit Court. 
Hitchcock § Lubke, for appellant. 


I. The proof made—that plaintiff had received the original 
letters —was sufficient. (Hagedom v. Reid, 8 Camp. C. 377-9; 
Miller v. Hackley, 5 Johns. 384.) 


II. The court below erred in giving the first instruction asked 
by plaintiff, because the answer denied generally that anything 
was owing to plaintiff, and because the answer set up that defend- 
ant had accounted to plaintiff for everything. (Loler v. Cool, 37 
Mo. 85; Mo. Coal Oil Co. v. Hann. and St. Jo. R.R. Co. 35 
Mo. 85; Dassler v. Wisley, 832 Mo. 498.) 


If. The court below erred in giving plaintiff’s second instruc- 
tion, and refusing the one asked by defendant, because it misled 
the jury in enabling them to determine as to what amounted to 
an ‘‘ assent ”? to the making of the shipments east. 


IV. The last instruction given for plaintiff was erroneous: 1. 
Because there was evidence showing that, by the custom of com- 
mission merchants in the St. Louis market, there was an authority 
for making the shipments east; and, in giving this instruction, 
the court took away from the jury the consideration of this custom. 
It is well settled that this custom was sufficient as an authority 
for making these consignments east. (Story Ag. § 34, p. 31, 
6th ed. ; also, § 14.) 2. Defendant had advanced very largely 
on the consignments of the plaintiff, and this is shown by the 
pleadings and the evidence. He therefore had a special prop- 
erty in the flour, and he had a right to sell, in his discretion, 
in order to reimburse himself for his advances. (Brown v. 
McGran, 14 Pet. 480.) In the case now before the court there 
was no offer to make good the advances; no express instruc- 
tions from plaintiff, as in the case just cited. (Warfield v. 
Douglas, affirming Brown v. McGran, 1 Sandf. S. C. 360.) 
These authorities clearly settle that a factor has a right (even 
when he has express instructions to the contrary) to sell in order 
to reimburse himself, and in so selling he must exercise a sound 
discretion. 
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Knox & Smith, for respondent. 


Defendant had no right to send the flour consigned to him to 
any foreign market for sale. (Story Ag. §§ 83-5.) Scott 
& Bros. could not delegate the power given to them to other 
agents. It is a personal trust. (Edw. on Bailm. 280-3.) By 
consigning the flour to Scott & Bros., at St. Louis, plaintiff desig- 
nated the market where the flour was to be sold; and without his 
authority his agents could not sell the flour elsewhere without 
incurring a liability to account to plaintiff for the damages he 
might sustain by reason of such sale. 


Faae, Judge, delivered the opinion of the court. 


The plaintiff’s claim in this case was for the difference between 
the alleged value of five hundred barrels of flour in the St. Louis 
market and the sum for which it actually sold in the city of New 
York. The petition alleges that the flour in question was con- 
signed to the appellant (defendant below), a factor residing in 
St. Louis, for the purpose of being sold in that market; that it 
was shipped without authority to the city of New York, and there 
sold; that the defendant had only accounted to plaintiff for the 
sum of thirteen hundred and twenty-two dollars and forty cents 
as the proceeds of said sale; that the flour at the time of ship- 
ment was worth in the St. Louis market seven dollars and fifty 
cents per barrel, making a total of thirty-seven hundred and fifty 
dollars, the difference for which he asked judgment, being the 
sum of twenty-four hundred and twenty-seven dollars and sixty 
cents. 

The answer denies that there was any order or direction to sell 
in the St. Louis market, or any limitation by positive instructions 
in relation to the place of sale or the price. It is averred that, 
from time to time, previous to the shipment, plaintiff had con- 
signed to defendant large quantities of flour—a portion of 
which, with the knowledge and consent of plaintiff, had been 
shipped to the eastern markets, and there sold for a profit; that 
a part of the lot of flour in question became sour before it could 
be sold, and was consequently disposed of at a much less rate than 


OCTOBER TERM, 1868. 89 


Phillips v. Scott. 








it would otherwise have brought; that defendant had made large 
advancements to plaintiff upon these different consignments, and 
claimed a small balance to be still due him according to an account 
rendered. It is further stated, by way of defense, that the 
defendant had good right to make the shipment complained of, 
‘according to the well-known and established usage of merchants 
in St. Louis ;”? and concludes with the general averment that the 
flour was not worth the amount claimed, and that he had fully 
accounted to plaintiff for every barrel consigned to him, “at its 
true value, and for the entire proceeds thereof.”? The plaintiff had 
judgment in the St. Louis Circuit Court for the sum of fourteen 
hundred and sixty dollars, and the defendant brings the case here 
by appeal. 

Previous to the trial defendant had given notice to the 
plaintiff to produce certain letters addressed to him for the 
purpose of informing him of the disposition made of his flour. 
They were not produced according to the notice, and an offer 
was made to read copies from the defendant’s letter-book. Asa 
foundation for the introduction of this secondary evidence, the 
defendant was asked to state, in his examination, whether the orig- 
inals were sent to the plaintiff, and he stated that they were. Upon 
cross-examination, this statement was qualified by the following 
answer as to his means of knowing the fact, viz.: ‘‘I generally car- 
ried them to the office ; but I cannot say that they were put into the 
post-office, positively ; I believe they were.” With sufficient proof 
of the fact that they had been deposited in the office and directed to 
the proper address of the plaintiff, the presumption that they had 
been received by due course of mail would have been sufficiently 
strong, perhaps, to have authorized the reading of the copies. 
But it is sufficient to say, in this case, that there was no positive 
and satisfactory proof of that fact, and therefore no error was 
committed in excluding them. They constituted only one link, 
so to speak, in a chain of circumstances tending to show plain- 
tiff’s acquiescence in what had been done by defendant in reference 
to the consignment. The defendant really had the benefit of the 
substance contained in the letters, as he was permitted to state in 
his examination their general purport, as well as declarations and 
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conduct of the plaintiff in reference to them. At most, their 
effect would have been simply to corroborate the statements of the 
defendant, and we are not warranted in believing that that alone 
might have been sufficient to alter the finding of the jury. 

On behalf of the plaintiff, the jury were instructed: first, that 
the pleadings admitted that only the sum of thirteen hundred and 
twenty-two dollars and forty cents had been accounted for by 


-defendant ; second, that without the assent or subsequent approval 


of plaintiff the shipment of the flour to New York was unauthor- 
ized; and third, that a consignee living in St. Louis has no 
authority, merely by virtue of the consignment, to ship produce 
to another market, for sale. An instruction was given on the part 
of the defendant which placed before the jury the question of 
fact, so far as the assent or acquiescence of the plaintiff was con- 
cerned, as well as the care and diligence actually exercised by 
defendant in the shipment and sale of the flour. 

Another instruction, stating the question of assent in a little 
different form, was refused by the court. There was no error in 
such refusal, for the reason that all the instructions given in the 
case sufficiently covered that point, and there was no necessity for 
any further direction. 

It is insisted, on the part of the appellant, that the pleadings 
did not authorize the giving of the plaintiff’s first instruction, 
and that its effect was to exclude from the jury the consideration 
of certain facts proved on the trial, from which it appeared that 
defendant had actually paid more than the sum therein stated. 
The allegation of the petition is that the flour was worth so much 
per barrel; that the whole amount estimated at that value was 
three thousand seven hundred and fifty dollars, and that only the 
sum stated had been accounted for, leaving the balance due for 
which judgment was asked. The answer denied the value per 
barrel, as well as the amount claimed to be due, and averred that 
the whole shipment had been accounted for at its true value, 
without a specific denial of the correctness of the statement as to 
the sum actually paid. Now, it is manifest that the sum claimed 
to be still due the plaintiff, and for which he asked judgment, was 
really the substantial part of the allegation. The general denial 















OCTOBER TERM, 1868. 





Phillips v. Scott. 








of its truth by the defendant would not necessarily operate as a 
denial of the statement that only so much of the entire value of 
- the flour had been accounted for. That might have been admitted, 
and still the answer would stand unaffected by it. But in any 
event the legal effect of the instruction was only to apprise the 
jury that the one fact was to be taken as admitted, and not that 
it was sufficient to control their verdict, to the exclusion of all 
other evidence in the case. It would seem to be a reasonable 
interpretation of the pleadings, and therefore not objectionable. 

We proceed next to examine the principles of law as stated in 
the remaining instructions both for the plaintiff and defendant, as 
they may all be considered together. 

It would seem to be altogether reasonable, as well as consistent 
with the general principles of law regulating agency, to presume 
that where a consignment is made to a factor for sale, unaccom- 
panied with instructions from the principal, and in the absence of 
an established usage of trade to the contrary, it is intended to be 
sold at the place of residence of the factor. The intent of the 
principal, which, in such a case, is to be gathered from the cir- 
cumstances, alone fixes the character of the contract between the 
parties as to the place of sale, and the factor is not at liberty to 
disregard it. In this case it is not pretended that there were any 
instructions given by the principal upon that point. One ground 
of the defense was that the shipment to another market was 
assented to and acquiesced in by the plaintiff. This was exclu- 
sively a question of fact for the jury, and seems to have been very 
fairly presented for their consideration by all the instructions. 
But it is insisted, on the part of the appellant, that the third 
instruction given for plaintiff was erroneous, because there was 
evidence in the case tending to prove the existence of a usage of 
trade which authorized commission merchants in St. Louis, in 
their discretion, to ship produce to other markets. 

It is true that this was one ground of defense set up in the 
answer, and that testimony was introduced upon that point. 
Hence, it would have been altogether proper, if the defendant had 
desired the jury to pass upon that question, to have asked an 
instruction predicated upon the proof of such a fact. But it was 
not done. 



























92 ST. LOUIS. 


Phillips v. Scott. 








The instruction, as it stands, contains a correct proposition of 
law. As to the question of assent or acquiescence, it was well 
qualified and explained by the other instructions in the case. It 
was unquestionably the right of the defendant to have had it 
further explained by an instruction properly drawn upon this point 
also. Failing to do so, it is fair to presume that he did not 
consider the state of the proof sufficient to rely upon that branch 
of his defense, and it is too late now to object. 

It should perhaps be said that such a usage, to be of any avail 
as a defense in a case like this, ought to be so general and well _ 
established that it might for that reason be presumed to have 
entered into the contract, or that it had actually been brought 
home to the knowledge of the principal. 

Notwithstanding there was some testimony offered upon this 
point both by the plaintiff and the defendant, yet the theory upon 
which all the declarations of law were drawn seems to have been 
that the real questions of fact to be determined upon the proofs 
advanced were whether the plaintiff had assented to the shipment, 
or whether, being informed of it afterward, he had acquiesced in it. 

We think it is too late now to say that there were other ques- 
tions of fact that ought to have been pressed upon the considera- 
tion of the jury by the instructions. 

The only remaining question to be considered relates to the 
legal rights of the defendant arising from the advancements made 
upon the produce consigned to him. It is averred in the answer, 
and shown by the evidence in the case, that defendant had at 
different times made large advancements upon the consignments of 
plaintiff to him. Upon this it is insisted by appellant’s counsel, 
as a matter of law, that the factor had thus acquired a special 
property in the flour, and, for the purpose of reimbursing himself, 
might, in his discretion, sell in any market ; and that this would be 
true even though he had received express instructions from his 
principal as to the place of sale. 

There can be no doubt of the proposition that, in a case where 
the protection of the factor himself against loss becomes neces- 
sary, his discretion as to time, price, and place of sale would be 
complete, and unlimited even by positive instructions. But we are 
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not at liberty to assume, either from the pleadings or the proof 
in this case, that such necessity did exist. It is not so averred in 
the answer, nor is there any fact proved from which it may be 
legitimately inferred. If intended to be relied upon as a defense, 
it should not only be properly pleaded, but the onws of the proof 
would rest upon the defendant to show the existence of such 
necessity. 

Krom all that appears from the evidence, it is fair to presume 
that the price which could have been obtained in the St. Louis 
market would have been sufficient to protect the defendant from 
any loss on account of advancements. The mere fact, therefore, 
that advancements have been made by the factor, without evidence 
to show that a sale within his own discretion is necessary to reim- 
burse him, cannot remove the limitations which the implied 
contract in this case imposes. We can find no error in the pro- 
ceedings that will authorize a reversal of the judgment. 

The other judges concurring, the judgment is affirmed. 





Joun D. Potter, Appellant, v. Geo. W. McDoweELi eé al., 
Respondents. 


1. Vendor and Purchaser —Judgment Sale —Attachment — Lien —Pricrity.— 
A bona fide purchaser of real estate who has failed to record his deed until 


alter a judgment is obtained against the vendor, but wl ‘cords it before a 
sale under the judgment, will hold it against a purchaser under the judgment; 


aad this is true of a judgment and sale in a suit by attachment. (Stillwell v. 
MicDonald, 39 Mo. 282, affirmed.) 

Note — Mortgage — Innocent Indorsee — Title of, to land secured by.— A 
bona fide indorsee of negotiable paper received before maturity is not affected 
by any latent equities between the original parties to it. But this rule is an 
incident of its negotiability, and is established by the law merchant; gnd the 
indorsee by such indorsement acquires no legal interest in property conveyed 
by deed of trust to secure the note. The mortgagee retains the legal title; and 
if the deed of trust is fraudulent and void, the indorsee of the note cannot 
enforce it against an attaching creditor whose rights attached before the 
indorsement of the note. 

7—XLII. 
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Appeal from St. Louis Circuit Court. 


In reference to this case, see 81 Mo. 62; 40 Mo. 229, 591. 
For statement of facts pertinent to the case, see also opinion of 
the court. 


Knox & Smith, for appellant. 


Cline, Jamison § Day, and Glover § Shepley, for respond- 
ents. 


I. The transfer of a note secured by a deed of trust carries with 
it the security as an incident, and the decisions all hold that there is 
no necessity of any separate assignment of the mortgage or deed of 
trust securing notes indorsed over, and equities are cut out on the 
mortgage the same as on the note which it secures. (Anderson 
v. Baumgartner, 27 Mo. 80; Thayer v. Campbell, 9 Mo. 277 ; 
Keyes v. Wood, 21 Verm. 331; 1 Hil. on Mortg. ch. 11, § 10; 
Chappell v. Allen, 38 Mo. 213; Croft v. Bunster, 9 Wis. 503 ; 
Dutton y. Ives, 5 Mich. 515; Martineau v. McCollum, 4 Chand. 
153 ; Reeves v. Scully, Walk. Ch. 248.) 

Ii. The defendants are in the position of mortgagees in good 
faith, without notice of any fraud in the transactions between 
McDowell and Stevens, and take a good title, to the extent of 
their interest in the notes, to the property in question. (Gen. 
Stat. 1865, p. 489, § 38; Knox v. Hunt, 18 Mo. 174; Fox v. 
Clark, 1 Walk., Mich., Ch. p. 535.) And it is well settled that a 
mortgagee is a purchaser to the extent of his interest in the prem- 
ises, within the meaning of the term purchaser as used in the 
statute of fraudulent conveyances. (Ledyard vy. Butler, 9 Paige 
Ch. 137, and numerous cases there cited. ) 

Ilf. If it be true that these note holders are to be regarded as 
innocent and bona fide purchasers of the property in controversy, 
then the defendants have a priority of title so far as the recording 
of their deeds is concerned. Both the deed from McDowell to 
Stevens and the deed of trust from Stevens to McDowell were 
recorded before the property was sold by the sheriff to the plaintiff, 
and indeed before the rendering of any of the judgments by virtue 
of which the property was sold. And it has been decided that a 
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bona fide purchaser of property who has failed to record his deed 
until after a judgment has been recovered against his vendor,but 
who records it prior to any sale under the judgment, can hold it 
against the person holding under the judgment. The purchaser 
of the property under the judgment in favor of a creditor is the 
first person to be affected with notice either actual or constructive, 
and the recording of the deed before the purchase is notice to him. 
(Davis v. Ownsby, 14 Mo. 170; Valentine v. Havener, 20 Mo. 
133 ; Ledyard v. Butler, 9 Paige Ch. 136.) 


Baker, Judge, delivered the opinion of the court. 


This is a suit to set aside a deed of trust, executed by A. J. L. 
Stevens to George W. McDowell and W. E. Tyler as trustees, to 
secure the payment of five promissory notes executed by said 
Stevens to John McDowell. The petition alleges that on the 31st 
day of March, 1858, John McDowell and wife, by their deed, 
conveyed to Andrew J. L. Stevens certain real estate on St. Ange 
street, in the city of St. Louis; that said John McDowell was, at 
that time, insolvent, and made said conveyance for the purpose of 
defrauding his creditors; that said deed has been annulled by a 
decree of the St. Louis Circuit Court; that at the time the deed 
was executed to said Stevens, in furtherance of said fraudulent 
purposes, he executed his five promissory notes to said John 
McDowell, each for $5,000, due respectively in one, two, three, 
four, and five years after date; that on the same day he executed 
to G. W. McDowell.and W. E. Tyler, trustees of said John 
McDowell, a deed of trust of said property to secure the payment 
of said five notes, and that said deed of trust was fraudulently 
withheld from record until the 17th day of July, 1858. The 
petition further alleges that, on the 8th day of April, 1858, a firm 
of which the plaintiff was a member had a large claim against John 
McDowell, on which he instituted suit by attachment and attached 
said property, and on the next day caused said Stevens to be 
summoned as garnishee; that the note for $5,000, payable one 
year after date, was paid at maturity; that said John McDowell, 
for the purpose of defrauding his creditors, after the 9th day of 
April, aforesaid, assigned, -as collateral security, one of said 
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notes to W. H. Dorsett, one to James Pleasants, one to Henry 
Tyler, and one to Richard H. Stevens; that the said Stevens, 
Tyler, Pleasants, and W. D. Shumate as administrator of said 
Dorsett, still hold said notes. It is further alleged that said 
attachment suit was prosecuted to final judgment, and that an 
execution was issued on the same, on which, with other execu- 
tions against said McDowell, said property was sold and was pur- 
chased by the plaintiff; that said deed from John McDowell to 
said Stevens has been canceled by a decree of the Circuit Court ; 
' that said notes are held by said defendants as collateral security 
only ; that there was no extension of time or other consideration ; 
that the transfer of said notes was not sufficient to pass any title 
to said property, or right to enforce their payment by virtue of 
said deed of trust ; and that the defendants knew of said fraudu- 
lent acts and purposes of Stevens and McDowell before the notes 
were transferred to them. 

The defendants answer separately, and all admit that they hold 
said notes respectively, as stated in the petition, and that they 
were received as collateral security for pre-existing liabilities, 
except the one indorsed to Tyler, which, it is averred, was taken 
in payment of a debt due to him from said McDowell; but they 
deny that the conveyance from McDowell to Stevens was made to 
defraud the creditors of McDowell, as well as all the other fraud- 
ulent acts and purposes charged in the petition, or that they had 
any knowledge of any such fraudulent purposes and acts when the 
notes were indorsed to them. 

It appears from the evidence that the note indorsed to Tyler 
was received by him in payment of a claim due from McDowell 
to him, and that tke other notes were received as collateral secu- 
rity on other claims, and that there was no extension of time or 
other consideration aside from the debt they were taken to secure. 
They were all received after the attachment in this case was levied, 
except the one indorsed to R. H. Stevens. It is not clear whether 
that was received by him before or after the property was attached. 

It is unnecessary to recapitulate the testimony in relation to the 
fraudulent nature of the transactions between McDowell and 
Stevens about the St. Ange property. That question has been 
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before this court three times before, and will be found fully 
reported in 831 Mo. 62, and 40 Mo. 229, 591. This court then 
declared the transaction to be fraudulent and void as to creditors. 
The testimony is not materially different now from what it was in 
the previous suits, and the defendants here do not insist that the 
transaction was bona fide. They claim that they had no notice 
of its fraudulent nature when the notes were indorsed to them, 
and that they received them in good faith for valuable considera- 
tions. The deed of trust made to secure these notes was not 
recorded until the 17th day of July, 1858, more than three months 
after the property was attached. The plaintiff’s counsel insists 
that the attachment having been levied on the property before the 
deed of trust was recorded should take precedence of it; and we 
are asked to review the decisions of this court in the case of Davis 
v. Ownsby, 14 Mo. 170, and subsequent cases following the doc- 
trine there laid down. In the above-named case the court decided 
that a bona fide purchaser of real estate who has failed to record 
his deed until after a judgment is obtained against the vendor, 
but who records it before a sale under the judgment, will hold it 
against a purchaser under the judgment. This decision was 
followed in the case of Valentine v. Havener, 20 Mo. 133, Judge 
Scott dissenting, and in the case of Stillwell v. McDonald, 89 Mo. 
282, when the principle was applied to a judgment and sale in a 
suit by attachment. These decisions involve a construction of our 
statute relating to the conveyance of real property, and I think 
the rule laid down by them is contrary to the spirit and intention 
of the statute ; but it has been so long acquiesced in as an estab- 
lished rule affecting the rights of property that it will not now be 
disturbed. It is more important that rules of law affecting the 
rights of property should be stable than wise. This leads us to con- 
sider whether the holders of these notes are entitled to the benefit of 
the fraudulent deed of trust. The maker of the deed, the trustees, 
and the party from whom they derived title to the notes, are all 
parties to the manifestly fraudulent transaction of which the notes 
are a part. There is not sufficient evidence to charge the holders 
of the notes with knowledge of the fraud. Being innocent holders, 
their title to them must be considered perfect. The bona fide 
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indorsee of negotiable paper received before maturity is not 
affected by any latent equities between the original parties to it. 
This, however, is an incident of its negotiability. The indorse- 
ment of the notes gave the defendants no legal interest in the 
property. Their lien is not a legal lien; it is an equitable one 
raised by implication. A mortgagee holds the legal title in this 
State, and may maintain ejectment on it. When the note or bond 
which the mortgage is given to secure is indorsed or assigned, the 
mortgagee becomes the trustee for the person holding it. This is 
an equitable relation only; his legal title still exists. The 
mortgage is governed by the law relating to real property and the 
notes by the law merchant. Now if the deed of trust is fraudulent 
and void, the indorsees of the notes which it was given to secure 
cannot enforce it against the attaching creditor whose right 
attached before the indorsement of the notes. These notes were 
all indorsed after the property was attached. The only one about 
which there is any question is the note indorsed to R. H. Stevens. 
His testimony is indefinite on this subject. He says that he got 
it a day or two after the sale of the St. Ange property to his 
brother ; but he afterward says that he got it shortly afterward 
—less than a month. He further testified that he knew of the 
sale of the property a few days after the sale took place. John 
McDowell testified that all the parties knew what the consideration 
of the notes was when they received them. If this is true, R. H. 
Stevens knew of the sale when he received the note, which, he 
says, was a few days afterward. As he is a party to this suit, 
and deeply interested in the result, he most likely would have fixed 
the time within the eight days that intervened between the sale 
and the attachment, if the facts would have justified it. At all 
events, I think the onws of establishing this point was on him. 
He must, therefore, be considered as having received the note 
also after the property was attached. 

The notes being in the hands of McDowell when the attachment 
was levied, the lien of the plaintiff was perfect, and cannot be 
divested by the subsequent acts of the other persons. They are 
in no better condition than they would have been in if they had 
taken a deed to the property at the time it was attached instead 
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of the notes. The sheriff’s deed is prima facte evidence of the 
facts recited in it, and is sufficient proof of the levy of the attach- 
ment, when uncontradicted by other evidence. The preceding is 
sufficient to show that the defendants are not entitled to any 
benefit from the deed of trust. It is therefore not necessary to 
consider the other questions argued. 

The judgment of the court below will be reversed, and a decree 
will be entered in this court as prayed for in the petition. The 
other judges concur. 





MarGaret Coventin ef al., Respondents, v. Epmunp Ryn 


AaNy 


Adm’r of the Estate of Jonanna Ryan, deceased, Appellant. 


1, Husband and Wife— Right of Wife to her separate earnings.—When a 
husband permits a wife to carry on business on her sole and separate account, 
all that she earns will be deemed to be her separate property, and disposable 
by her as such, subject to the claims of third persons properly affected by it. 

. Husband and Wife— Proceeds of leasehold estates held by wife, how 
treated.— Where the wife held certain leasehold estates, partly owned by her 
prior to marriage, and partly purchased afterward with money not derived 
from her husband, and was suffered by him, during the whole period of her 
coverture, in her own name, to pay taxes and ground rent of the leaseholds, 
and collect and deposit moneys derived therefrom, such proceeds -must be 
treated as her separate property, accumulated by her own efforts, with the 
consent of her husband; and in event of her death without children, he will 
not be permitted to retain it as against her separate heirs. 


Appeal from St. Louis Circuit Court. 
Morris & Peabody, for appellant. 


I. The personal property of the wife, in possession of the hus- 
band before her death, goes to her husband absolutely at her 
death, as at common law. (10 Mo. 368; 82 Mo. 532; 
25 Mo. 867. ) 

Ij. At common law, marriage amounts to an absolute gift to 
the husband of all the goods, personal chattels, and other personal 
estate of which the wife is actually or beneficially possessed at 
that time in her own right, and of such other goods and chattels 
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end personal estate as come to her during the marriage. (2 
Story Eq. Jur., 2d ed., §§ 1402, 1403, 1405; 2 Kent Com., 
10th ed., 185; 2 Blackst. Com. 485.) 

JIE. The husband in this case was in possession of the money 
in question before his wife’s death, because it issued from chattels 
real held by the wife, and the husband by law became possessed 
of the wife’s chattels real upon marriage. (2 Kent Com. 133 ; 
2 Blackst. Com. 434-5 ; Reeve Dom. Rel. 81, 94.) 

IVY. The husband was in possession of said money before the 
death of his wife, because the facts show that the same came to 
the po 
the wife is the possession of the husband. (82 Mo. 532; 25 
Mo. 367; 7 Pick. 65; 37 Ala. 586; 1 Hill., 8. C., 191; 8 
Porter, 36; 9 Vesey, Jr., 154.) 

VY. The husband was in possession of the money in question 
at the death of his wife, because the deposit of the same with a 
private individual constituted a bailment, and the possession of 
the bailee is the possession of the bailor. (Story Bailm. § 95; 
1 Pars. Cont., 4th ed., 572-80; 32 Mo. 532; 8 Porter, 86.) 

VI. This case does not come within the statute of 1857 (Sess. 
Acts 1857, p. 666), and, if it did, that statute could in no wise 
affect the rights of defendant to the money in question. The 
statutes of New York of 1848-9 (3 Rey. Stat. N. Y., 5th ed., 
p- 259, §§ 75-7) are as broad as the statute of 1857; and 
it is held that those statutes do not affect the husband’s rights 
to his wife’s personal property at her decease. (17 How. Pr. 
245; 22 N. Y. 110; 24 N. ¥. 872; 12 N. Y. 202; 35 Mo. 
181; 17 Mo. 47.) 

VI. The fact that the husband abandoned his wife cannot 
affect his rights to said money. (Bell v. Bell, 87 Ala. 536; 
Bell v. Bell, 36 Ala. 466; Molony v. Kennedy, 10 Sim. 254; 
Stewart ¥. Stewart, 7 Johns. Ch. 229-247 ; Code Ala. 325, § 5.) 

VU. From the facts of this case, it cannot be said that the 
money in question was for the separate and exclusive use and 
benefit of the wife, and that her husband was a mere trustce. 
(2 Story Eq. Jur., 2d ed., §§ 1380-4; 2 Swanst. 97-112; 
9 Vesey, Jr., 869.) 
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IX. It is insisted that, upon the legal grounds above stated, 
the defendant is entitled to the money on deposit with Peter 
Richard Kenrick at the decease of his wife. 

X. The court cannot consider the decision of the Circuit 
Court so far as it was adverse to plaintiffs, and to which they did 
not object, and from which they did not appeal. ‘‘It is only the 
objection which the appellant raises which can be considered an 


appeal. If a party admits to appeal he virtually assents to the 
judgment.” (Bell v. Holford, 1 Duer, 58 ; Glassner v. Wheaton, 
2E. D. Smith, 852; Beach v. Raymond, zd. 496 ;18 N. Y. 368.) 

XI. There is no separate property shown by this case to have 
been in the wife, to constitute which, it must appear clearly and 
unequivocally, by express words, or by necessary implication. 
(Rider v. Hulse, 24 N. Y. 879; Walker v. Walker, 25 Mo. 
367.) If the case showed a separate estate, and thus by law the 
husband became the trustee of his wife, her separate property 
undisposed of at her death would vest in the husband. The sep- 
arate property, in such case, being a mere creature of equity for 
the benefit of the wife, ceases at her death, and the husband 
becomes the absolute owner of the property, discharged of any 
trust. (Molony v. Kennedy, 10 Sim. 254; 1 Am. Lead. Cas. in 
Eq. 401 ; Stewart v. Stewart, 7 Johns. Ch. 245.) 


Bakewell & Farish, for respondents. 


That portion of the property which was the proceeds of personal 
exertions of deceased, belonged to deceased, in her own right, by 
virtue of ‘* An act for the benefit of married women.” (Sess. 
Acts 1857, p. 666 ; see also Gentry v. McReynolds, 12 Mo. 533.) 

The money on deposit was a chose in action, and not in pos- 
session. It matters not that this money was the proceeds of 
rents. The lease was a chattel real, and as such might have been 
sold by the husband. He might have collected the rents ; but the 
rent, when collected, became personal property— money; and 
when collected and deposited by the wife it became a chose in 
action, for which suit might have been brought; but he having 
failed to reduce it to possession in the lifetime of his wife, it did 
not survive to him. The money was deposited to the credit of 
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the wife, and an action at law on the part of the husband would 
have been necessary to have obtained possession of it. This may 
have been inferred from the fact that it was not as husband, but 
as administrator of deceased, that he did and was enabled to get 
possession of it. 

The property was not in possession of the wife at the time of 
her death. This is not a case of specific personal property in the 
hands of a bailee, but was money deposited in bank or with a 
banker. The identical money deposited, of course, was not in the 
hands of the depositee, and all that remained of it was an 
indebtedness for so much money deposited. It is not necessary 
that it should have been evidenced by a note, but it is the same 
thing, being an account, showing that the depositee owed the depos- 
itor a certain amount of money. It was a chose in action, beyond 
all controversy ; and as such, according to the doctrine in Leakey 
v. Maupin, 10 Mo. 368, not having been reduced to possession 
by the husband during the life of his wife, he is not entitled to 
the same, but it goes to her heirs. (Clancy on Rights of Married 
Women, 111; Nashv. Nash, 2 Mad. Ch. 411; Gates v. Robinson, 
6 Mees. & W. 422; Scarpellini v. Atcheson, 7 Ad. & EIll., N. 
S., 874; Latourette v. Williams, 1 Barb., 8. C., 9; Schuyler 
v. Hoyle, 5 Johns. Ch. 210.) 


Baker, Judge, delivered the opinion of the court. 


This case was submitted on an agreed statement of facts, the 
essential part of which is as follows: 

‘¢ Johanna Ryan was married to Edward Ryan, January 6, 
1850, and they continued to live together as man and wife about 
two or five years, when he abandoned her, and they-never lived 
together afterward. At the time of their marriage she held certain 
leasehold property in the city of St. Louis, for which she paid 
ground rent and taxes, and individually collected and received the 
rents of houses, which she had put upon said property, up to the 
time of her death. Said lease expired on the first day of July, 
1866. In the year 1852 said Johanna Ryan bought other lease- 
hold property in the city of St. Louis, for which she paid ground 
rent and taxes on the same, and individually collected and received 
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the rents for the same till the year 1860, at which time she sold 
the same for $500, and received the proceeds of said sale. The 
amounts realized by the deceased from the sale of said lease, and 
the rents received as aforesaid, she deposited, in her own name, 
with Peter Richard Kenrick, from time to time, and drew out on 
~ her own order portions of said moneys as she required the same. 
At the time of her death there remained so deposited to her credit 
the sum of thirteen hundred and five dollars in gold, and three 
hundred and ninety-five dollars in currency. All of the amounts 
aforesaid have, since the death of said Johanna Ryan, been 
collected by said Edward Ryan as‘her administrator, and are now 
held by him as such. The applicants herein are the sole sisters of 
said Johanna Ryan. She died intestate, having no children nor 
their descendants, no father, mother, nor brothers, nor their 
descendants.”” 

The leasehold property owned by the wife during coverture is a 
chattel real, and the husband has a qualfied title to it. He may 
alienate it at his pleasure during coverture, and by so doing deprive 
her of her right therein ; and this would be a just exercise of his 
legal marital rights. But unless the right to dispose of such 
property has been exercised by the husband during coverture, it 
will survive to the wife at his death. In this respect chattels real 
are similar to choses in action. The one survives to the wife 
unless alienated during coverture, and the other unless reduced to 
possession during coveture. And this is true whether they are 
acquired before or after marriage. In England, the husband’s 
right to the chattels real and choses in action of the wife becomes 
absolute upon her death, if he survives her. The statutes of that 
country fully justify such a rule. Our statutes are materially 
different, and this court has held, in construing them, that the 
husband’s right to this kind of property is terminated by the death 
of the wife. (10 Mo. 368; 82 Mo. 532.) These cases contain 
a correct exposition of the law of this State. In this case the 
question to be determined is not properly as to the ownership of 
the leasehold estates of the wife, but rather the ownership of the 
money arising from rents for their use, and from the sale of them. 

It is doubtless true that, at common Jaw, marriage effects an 
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absolute gift of the personal chattels of the wife, actually in her 
possession, to the husband, unless they were secured to her by an 
ante-nuptial agreement through the intervention of trustees, and 
that the possession of the wife is the possession of the husband. 
But this is not properly a common-law proceeding. It is in the 
nature of a proceeding in equity, and the equity powers of the 
court are invoked. Where there is an ante-nuptial agreement that 
the wife may carry on a separate trade or business in her own 
name, a court of equity will enforce it, and secure to her, in her 
own tight, the profits arising from such trade, against her husband 
and his creditors. If the husband should permit her to carry on 
business on her sole and separate account, without any such ante- 
nuptial agreement, all that she earns will be deemed to be her 
separate property and disposable by her as such, subject to the 
claims of third persons properly affected by it. So, if a husband 
deserts his wife, and she carries on a separate trade, her earnings 
will be enforced in equity against the claims of her husband. (2 
Roper on Husband and Wife, 171-6; Story Eq. Jur. § 
1387.) The property from which the money in controversy was 
raised was partly owned by the wife before her marriage, and 
partly purchased by money not derived from her husband. She 
was permitted, during the whole period of her coverture — about 
fifteen years —to deal with it as her own, and was suffered to pay 
the ground rents and taxes on the same — the husband paying no 
attention to it or to her. He deserted her in two or five years 
after their marriage, and never returned to her; and there is noth- 
ing in the evidence to justify a conclusion that he afforded her any 
support. We think it would be unjust, under the circumstances 
of this case, to permit the husband to retain the money in contro- 
versy. It must be treated as the separate property of the wife, 
accumulated by her own efforts, with the consent of her husband, 
and by the use of means not derived from him. 
The judgment is affirmed. The other judges concur. 
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JaMES M. Latimer ef al., Plaintiffs in Error, v. Tue Union 
Pacrric Raitway, Eastern Drviston, Defendant in Error. 


1. Foreign Judgments — Jurisdiction of Courts of sister States — Territorial 
Limitation.— To give a court jurisdiction, a real defendant, against whom the 
plaintiff is entitled to a judgment, must be found and served with process 
within the limits of its jurisdictién, or some property or chose in action must 
be found there against which the court can proceed in rem. Every attempt 
on the part of one nation or State, by its legislature, to grant jurisdiction to 
its courts over persons or property not within its territory is regarded else- 
where as mere usurpation; and all judicial proceedings in virtue thereof are 
held utterly void. 

2. Foreign Judgments — Jurisdiction of Courts of sister States — Proceedings 
in rem.— To enforce any right of action against property, real or personal, it 
must be within the jurisdiction or possession of the tribunal assuming to give 
judgment against it. 

8. Foreign Judgments — Jurisdiction of Courts of sister States — Notice by 
Publication.—A personal judgment obtained in a sister State, upon notice to 
the defendant by publication only, there being no appearance of defendant, 
will be deemed null and void outside the State in which it was rendered, and 
will support no action here. 

4. Foreign Judgments — Courts of sister States — Personal service upon Non- 
Residents temporarily within territorial jurisdiction of.— Service of sum- 
mons upon an officer of a foreign corporation, who happens to be temporarily 
in another State, and who does not voluntarily appear to the action, does not 
give the court of that State jurisdiction for the purpose of rendering personal 
judgment upon contracts made in that State, or for debts due to residents 
thereof. 


Error to St. Louts Circutt Court. 


This was a suit brought upon a judgment rendered in the State 
of New York against the defendant, which was a corporation under 
the laws of Kansas. The answer denied that there was any judg- 
ment, or any judgment that was binding. The judgment, when 
exhibited in evidence, showed that the service was made by serving 
a copy of the writ and petition upon Adolphus Meier, a director 
of the corporation. It was proved on the trial that the defendant 
had no office in New York, nor in the State of New York, nor had 
its officers any place of business in said State, and that Meier was 
only temporarily in New York ; that he had no other office in said 
company than as director, and was not authorized to act for 
them. For his own information, merely, he made inquiries of 
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some lawyers about other suits of the company. The petition in. 
the original case in New York averred that the contract sued on 
was made in that State. 


Sharp § Broadhead, for plaintiffs in error. 


I. The summons was served personally on Adolphus Meier, a 
director of the company, in the city of New York. 

II. The cause of action arose in the city and State of New 
York. Subdivision 1 of section 184 of the code of procedure 
relating to the service of summons is as follows: ‘‘If the suit be 
against a corporation — to the president or other head of the cor- 
poration, secretary, cashier, treasurer, a director, or managing 
agent thereof; but such service can be made, in respect to a 
foreign corporation, only when it has property within this State, 
or the cause of action arose therein, or when such service shall be 
made within this State, personally, upon the president, treasurer, 
or secretary thereof.” As it appears that the cause of action 
arose in the State of New York, the service upon a director is 
within the meaning of the foregoing section. 

Ill. The defendant has never moved to set aside the judgment, 
and more than one year has elapsed since its rendition. (16 
How. 129.) The service is good under the act of 1855. (Laws 
of N. Y., 1855, p. 470.) The second section of this act author- 
izes service on any person acting as agent for the corporation, or 
doing business for it. It appears that Adolphus Meier was doing 
business for the defendant in New York at the time of the service 
upon him. 

IV. This is a judgment of a court of competent jurisdiction, 
and if a judgment might, under any circumstances, have been 
rendered against the defendant after service upon a director, this 
court is bound to presume that the facts and circumstances existed 
which authorized the judgment— omnia presumuntur rite et 
solemniter esse acta. (Broom’s Maxims, 637; 1 T. R. 145-6.) 

V. The only question, then, which can arise in this case is, 
whether a corporation can be sued out of the State which created 
it. The doctrine of the common law was that it could not; but 
there is scarcely a State in the Union which has not, by express 
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statute, declared to the contrary. (Libby v. The Portland Stage 
Company, 9 N. H. 396; Moulin v. Insurance Co. 4 Zabr. 222. 
If the corporation can be sued by service upon its agents, the 
State may certainly determine what agents may be served with 
notice — whether the president, cashier, or one of the directors; 
they are all but agents of the corporation, and the corporation 
ean only act by its agents. 


Glover & Shepley, for defendant in error. 


I. This judgment, even in the State of New York, does not 
operate as a personal judgment, and the service thus made is 
regarded in that State only as a substitute for publication 
of notice of suit. The courts of the State of New York have 
uniformly held that the service of a summons upon any officer, 
even the president, of a foreign corporation, who happens to be 
temporarily in that State, and who does not voluntarily appear, 
does not give the court jurisdiction of the defendant (the corpo- 
ration) for the purpose of rendering a personal judgment upon 
contracts made in that State, or for debts due to residents of that 
State. Such a service was to be regarded, for all practical pur- 
poses, as simply a statutory notice that proceedings were about 
to be instituted against defendant’s property. (Hurlburt v. Hope 
Mut. Ins. Co., 4 How. Pr. 275 ; same case affirmed by full bench, 
id. 415; Brewster v. Mich. Cen. R.R. Co., 5 How. Pr. 183.) 

II. The summons in this case being equivalent only to an order 
of publication, and it not being followed up by any attachment of 
defendant’s property in the State of New York, the judgment is 
a nullity even in the State of New York. (Brewster v. Mich. 
Cen. R.R. Co., 5 How. Pr. 183.) 

Ii. Even if the judgment upon such notice had been, in all 
respects, as effectual as any judgment within the limits of the 
State of New York, yet it is not competent for the legislature of 
the State of New York, in such a case as this, to authorize the 
court to give any judgment that should have any extra terri- ° 
torial force. (Sto. Confl. Laws, § 539; Hopkirk v. Bridges, 4 
Hen. & Mum. 413; Miller v. Sharp, 3 Rand. 41; Norton vy. 
Bodly, 4 Mon. 484; Maude vy. Rodes, 4 Dan. 144; Hunt v. 

















ST. LOUIS. 





Latimer et al. v. The Union Pacific Railway, E. D. 





Johnson, Freem. Ch. 282; Foster v. Glazener, 27 Ala. 396.) In 

the language of the Supreme Court of Alabama, in the case of 
Foster v. Glazener, 27 Ala. 896, ‘‘It is a well-settled principle of 
international law that every attempt on the part of one nation or 
State, by its legislation, to grant jurisdiction to its courts over 
persons or property not within its territory is regarded elsewhere 
as mere usurpation, and all judicial proceedings in virtue of it 
are held utterly void for every purpose.” If the judgment ren- 
dered in New York is held to be a valid judgment here, then the 
effect is that, whenever a creditor of any corporation, residing in 
any State of this Union, can find any officer of any such corpo- 
ration in or passing through the State of New York, the creditor, 
by serving a summons upon such officer, can compel the corpora- 
tion to appear and litigate in the State of New York, perhaps 
thousands of miles away from its home and the transactions out 
of which the suit grew. (Darcy v. Ketchum, 11 How. 165; 
Moulin y. Insurance Company, 4 Zabr. 234, 245.) 

The case quoted from 9 New Hampshire, 396, only holds that, 
by the law of the State, service as made there is sufficient, as that 
is equal to an order of publication, and, as attachment in that 
State issues upon all writs of summons, the ves was before the 
court. In addition, the corporation had a place of business and 
officers in that State. The case cited by plaintiff from 16 Howard 
has no bearing upon the question, as it was against a domestic 


corporation, and only raises questions as to service upon such a 
corporation. 


Waener, Judge, delivered the opinion of the court. 


This was a suit brought upon a judgment rendered in the 
Supreme Court of the State of New York against the defendant, 
a corporation created under the laws of Kansas. The answer 
denied that there was any judgment that was binding on the 
defendant. It appears from the transcript that service of the 
‘ summons was had upon Adolphus Meier, one of the directors of 
the corporation, whilst he was temporarily in the city of New 
York. There was no appearance at the return term, and judg- 
ment was taken by default. 
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It is alleged that the cause of action arose in that State, and 
that the service was good under the code of procedure in rela- 
tion to the service of writs, which provides that ‘‘If the suit be 
against a corporation, the service shall be to the president or other 
head of the corporation, secretary, cashier, treasurer, a director, 
or managing agent thereof; but such service can be made in 
respect to a foreign corporation only when it has property within 
this State, or the cause of action arose therein, or when such 
service shall be made within this State, personally, upon the presi- 
dent, treasurer, or secretary thereof.” 

The well-established and settled principle is, that to give a 
court jurisdiction, a real defendant, against whom the plaintiff is 
entitled to a judgment, must be found and served with process 
within the limits of the jurisdiction ; or some property or chose in 
action of his must be found there upon which the court can pro- 
ceed 77 rem. Every attempt on the part of one nation or State, 
by its legislature, to grant jurisdiction to its courts over persons 
or property not within the territory, is regarded elsewhere as mere 
usurpation ; and all judicial proceedings in virtue thereof are held 
utterly void. This proceeds upon the known maxim, ‘“‘Eztra fer- 
ritorium jus dicenti impune non paretur.” (Story Confl. 
Laws, § 539.) 

As regards actions in the nature of proceedings zm rem, there 
is very little difficulty. To enforce any right of action against 
property, either real or personal, it must be within the jurisdiction 
or possession of the tribunal assuming to give judgment against it. 
(Rose v. Himeley, 4 Cranch, 241.) Of this description may be 
cited the action of attachment. Where the proceedings by attach- 
ment terminate in a judgment against the person of the defendant, 
they rest upon the same grounds as other actions 7m persona, 
and must disclose the same kind of service of process. If there 
is a failure in this, the judgment will not be recognized in otlier 
jurisdictions as extending beyond the property actually seized or 
levied upon; and hence, a personal judgment obtained in a sister 
State, upon notice to the defendant by publication only, there 
being no appearance of the defendant, will be deemed null and 
void outside the State in which it was rendered, and will support 
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no action here. (Winston vy. Taylor, 28 Mo. 82, and cases 
there cited.) The authorities all concur in denying jurisdiction 
in actions im personam over non-resident foreigners upon any 
thing short of actual notice given within the territorial limits of 
the forum, or voluntary appearance there. 

In the case of D’Arcy v. Ketchum, 11 How. U. 8. 165, it 
appeared that a judgment had been rendered in the State of New 
York in favor of Ketchum against Gossip and D’Arcy, upon a 
partnership note of theirs. There was personal service on Gossip, 
and no service on D’Arcy, who was an inhabitant of Louisiana. 
Judgment was rendered against him in accordance with a New York 
statute which provided that where joint debtors were sued, and 
one of them was brought into court, judgment should go against 
the others in like manner as if they were served with process, the 
service of process upon one being regarded as constructive service 
upon the rest. 

An action upon this judgment was brought in the Circuit Court 
of the United States against D’Arcy. The court held that under 
the act of May 26, 1790, the record was entitled to full faith and 
credit, and gave judgment accordingly. This judgment of the 
Circuit Court was reversed in the Supreme Court on appeal, 
where it was held that the courts of New York acquired no juris- 
diction over D’Arcy ; and that, not being a citizen or inhabitant 
of that State, he could not be affected by laws to which he was 
not amenable. 

The question which arises here seems to be well settled in New 


York, and the courts there have given the statute a practical 
construction. 


In Hurlbert v. Hope Mutual Insurance Company, 4 How Pr. 
275, it is decided, after great consideration in a well-reasoned 
opinion, that the service of a summons upon a president of a 
foreign corporation, who happens to be temporarily in that State, 
and who does not voluntarily appear to the action, does not give 
the court jurisdiction of the corporation for the purpose of ren- 
dering personal judgment upon contracts made in the State, or 
for debts due to residents of the State— such notice being simply 
regarded, for all practical purposes, as a statutory notice that 
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proceedings are about to be instituted against the property of the 
defendant, and that an action against a foreign corporation is to 
be deemed a proceeding against its property only, unless there is 
a voluntary appearance. In other words, it amounts to con- 
structive notice only against the foreign corporation, and is a 
substitute for notice by publication. The same doctrine is 
repeated and affirmed in Brewster v. The Michigan Central Rail- 
road Company, 5 How. Pr. 183. And in the very case mostly 
relied on by the plaintiff in error it is distinctly stated that the 
section of the code (§ 184) authorizing the service of the sum- 
mons on the president, etc., of a corporation, is merely a substitu- 
tion of that mode for service by publication, as provided in 
another section. (Bates v. New Orleans, etc., R.R. Co., 13 How. 
Pr. 576. ) 

The proceeding in this case was strictly 7m personam. It does 
not appear that the defendant had any property in the State of 
New York ; and, if it had, no effort was made to subject it to the 


jurisdiction of the court. This being the case, and as there was 
no voluntary appearance of the defendant, the service of process 
on Meier was ineffective, and the judgment must be held 
null and void. 

Judgment affirmed. The other judges concur. 





THE State or Missourtr ex ref. SAMUEL YOUNG, Petitioner, v. 
Wit1aM Buskirk, Respondent. 


1. Quo Warranto —Writ of, when issued.—In a mere contest between private 
persons in reference to an office, the remedy pointed out by the statute (Gen. 
Stat. 1865, chap. 157), authorizing proceedings of this character in the Cir- 
euit Court, ought to be followed out in all cases, unless it should appear to 
this court that there were special reasons why its constitutional jurisdiction 
should be exercised. 


Application for leave to file an information in the nature of a 
quo warranto. 
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Wingate (attorney-general), Dixon, and Dryden & Lind- 
ley, for relator. 


G. B. Matlock, and Jas. G. Blair, for respondent. 


Faaa, Judge, delivered the opinion of the court. 


The petition of the relator being filed, and the respondent having 
appeared in obedience to process from this court and made answer 
to the same, we are asked to consider the case upon a demurrer 
to the sufficiency of the facts set up in the answer. But it is 
manifest that another question arises upon the face of the papers 
that must be first considered and disposed of. The petition pro- 
ceeds in the name of the State, by Robert F. Wingate, attorney- 
general, and upon the relation of Samuel M. Young. It is not 
an ex-officio information on the part of the attorney-general, 
which, in all cases authorized by law, he may file and prosecute 
without first obtaining leave of the court for that purpose. It is 
to be treated rather as an application on the part of a private 
person for leave to file an information in the nature of a quo 
warranto. 

The information proposed to be filed proceeds to state, with 
great minuteness, the grounds upon which the relator claims to be 
lawfully entitled to hold and exercise the duties of the office of 
sheriff of Clark county. It concludes with an averment that the 
respondent, William Buskirk, has intruded into and usurped the 
said office, and asks that he be required to appear and show by 
what authority he holds the same, and, further, why judgment of 
ouster should not be had against him, and the relator placed in 
possession. It is obvious from the facts stated in the application 
that this is a mere contest between private persons in reference to 
the office in question. 

It is not claimed that there are any special reasons why the 
constitutional jurisdiction of this court in such cases should be 
exercised in the present instance. The remedy pointed out by the 
statute authorizing proceedings of this character in the Circuit 
Court ought to be followed in all cases, unless it should appear to 
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the satisfaction of this court that there was a necessity for the 
interposition of its authority. 

This is evidently the purport of the former decisions of this 
court upon the same point. (State ex rel. Mcllhaney v. Stewart, 32 
Mo. 379; State ex red. Hequembourg v. Lawrence, 88 Mo. 535. ) 
Chapter 157, Gen. Stat. 1865, points out the manner of proceeding 
in the Circuit Court, and gives the relator a remedy, where the 
facts can be ascertained with more convenience than upon a trial 
in this court; and we can see no good reason upon the face of the 
application why he should not be required to follow its provisions. 

Application refused. The other judges concur. 





Grorce W. Norton, Appellant, v. Joun C. Butt, Respondent. 


1. Agency — Evidence —Authority to receive lands on behalf of a bank in pay- 
ment of debts, how shown.—The authority of an attorney in fact of a bank to 
receive lands in satisfaction of drafts held by the bank, may be shown, without 
proof of his appointment, by a resolution or by-law of the board of directors. 
It may be inferred from the acts and conduct of the parties. And where the 
subsequent holder of the drafts accepted a transfer of the lands given in satis- 
faction thereof, and sold the lands under judicial proceedings against a prior 
indorser, to foreclose his right to redeem them, and received the proceeds of 
the sale, such acts are amply sufficient to show a ratification by the holder of 
the authority of the agent. And he cannot repudiate such an agreement 
between the drawer and the agent of the bank, even when made without his 
full knowledge and consent, and bring suit against the drawer for the remain- 
der of the drafts unsatisfied by the sale of the lands, unless the drawer be 
placed in as good a situation as when the lots were conveyed to the agent. 


ippeal from St. Louis Circuit Court. 


Beal, for appellant. 


Cline, Jamison § Day, for respondent. 


Baker, Judge, delivered the opinion of the court. 


This is a suit to enforce the collection of two bills of exchange 
drawn. by John C. Bull & Co., a firm of which the defendant was 
a member, on Dix and Ranlett, at New Orleans, in favor of J. L. 
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Blane. These drafts, and two others of like amount, were drawn, 
accepted, and indorsed, for the accommodation of the drawers, and 
were delivered to the Southern Bank of Kentucky in payment of 
$5,000 then due from them to the bank. The defendant claims 
that he paid all of the drafts by conveying three lots in the city of 
St. Louis to J. B. Alexander, in trust for the bank; that he had 
full authority to receive payment in that kind of property, and 
did receive the lots in full satisfaction of the drafts. The lots 
were, on the 30th day of July, 1860, conveyed to Alexander, 
who, on the same day, executed to Ranlett, one of the acceptors, 
an obligation in writing binding himself to convey the lots to said 
Ranlett on the payment of the four drafts at maturity. Two of 
them have since been paid by him. Those sued on were not paid 
by him, and were duly protested for non-payment. They were 
indorsed by the bank to the plaintiff after maturity. Alexander 
conveyed the lots to the plaintiff after he became the owner of the 
drafts, and he instituted a suit against Ranlett, in the Circuit 
Court of St. Louis county, to foreclose his right to redeem them, 
and obtained a judgment upon which they were sold for the sum 
of $2,675, which was applied in payment of the drafts sued on in 
this case. It is clear, from the testimony, that Alexander took the 
lots in payment of all the drafts, so far as Bull was concerned, 
and that the latter was discharged from all liability thereon. If 
Alexander had authority to act in the premises, or if his acts were 
afterward ratified, they are binding on the plaintiff. As Dix and 
Ranlett were primarily liable on the drafts, they had a direct 
interest in having some arrangements made with Bull & Co., who 
were then in failing circumstances, and it was probably understood © 
between them and Alexander that their liability should continue. 

The appellant, who was the plaintiff in the court below, insists 
that the court erred in permitting evidence to go to the jury of 
the acts and declarations of Alexander in the premises, for the 
reason that there was no proof that he was authorized to take the 
lots in payment of the drafts. It is urged that, as he assumed to 
act as an attorney of the bank, his authority must be in writing 
and be produced, and that a corporation can only act through 
agents appointed by its board of directors, by a resolution or by- 
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law. Whether the authority of an attorney in fact should be in 
writing or not, or whether an agent for a corporation can be 
appointed only by the board of directors, it is not necessary now to 
determine. The existence of such authority may be inferred from 
the acts and conduct of the parties. The question is not how the 
appointment was made or the authority given, but, are the circum- 
stances such as to warrant the jury in finding that Alexander had 
proper authority to do what he did. The appointment of agents 
and attorneys by corporations, and the extent of their authority, 
may be established by circumstances. (14 Johns. 118; 4 Cowen, 
645; 21 Wend. 296.) We think there was sufficient evidence of 
authority in Alexander to justify the court in submitting that 
question to the jury. On the 31st day of October, 1859, Bull & 
Co. informed the bank, by letter, that they had made a deed of 
assignment of a large amount of real property in St. Louis county 
to Lackland and Robinson, as trustees, for the benefit of their 
creditors, the bank being included. On the 2d day of November 
following, the cashier replied, ‘‘ Your letter of the 31st was 
received and laid before our board, and the whole matter is referred 
to the decision of J. B. Alexander, Esq. If he thinks best, he will 
accede to your proposition, or make some other arrangements with 
you.” Under the authority here referred to, Alexander gave the 
extension asked for, in the month of January, 1860, and took the 
four drafts above mentioned. On the 7th day of July following, 
two composition deeds were made and signed by all the creditors © 
of Bull & Co. Alexander signed them for the bank. By these 
instruments the creditors agreed that the trustees named in the 
deed of trust made by the defendant to them should have author- 
ity to sell any of the property described in said deed of trust, to 
any of the creditors, at the price then stated in a schedule affixed to 
the composition deeds. If these instruments had been executed 
at the time the drafts were received by Alexander, there could be 
no question but that the authority referred to ih the letter of the 
cashier would have been sufficient to authorize him to sign them 
for the bank. His confidential relations with the bank, his having 
been its cashier, and his having acted as its agent in the purchase 
of bills, the conveyance of the lots to the plaintiff, and their sale 
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by him, and the other circumstances, are sufficient to warrant a 
jury in finding that the authority of the bank had been continued 
up to the time the lots were conveyed to Alexander by the trustees, 
in pursuance of a purchase made by him for the bank, under the 
authority of the composition deeds, and formed a sufficient basis 
to admit the evidence of his acts and declarations as the agent or 
attorney of the bank. 

The lots were conveyed by Alexander to the plaintiff since he 
became the holder of the drafts, and he has had them sold, by a 
judicial proceeding against Ranlett, and has received the purchase 
money. Having received all the benefits of the transaction, he 
cannot avoid the charges and duties imposed by it. It cannot be 
doubted that these acts are amply sufficient to show a ratification. 

But it is contended that these acts were done in ignorance of 
the full nature of the transaction with Alexander. It is undoubt- 
edly true that a ratification, to be valid, must be made with a full 
knowledge of the transaction. But the plaintiff cannot repudiate 
his ratification without restoring the defendant to as good a situ- 
ation as he was in when the lots were conveyed to Alexander. It 
would be most unjust for him to retain the fruits of the transaction 
and not abide by it himself. If the defendant cannot be placed 
in statu quo, it would be more reasonable and equitable to hold 
the plaintiff to an agreement which he may have ignorantly ratified, 
than that the defendant, who was acting in good faith, should be 
subject to a loss or injury. (6 Wis. 175; 23 Verm. 565; 19 
Pick. 300; 1 Comst. 447.) 

The points we have considered dispose of the theory on 
which the plaintiff based his instructions to the jury, and 
render it unnecessary to discuss them now. They were prop- 
erly refused by the court. Those given fairly presented the case 
to the jury. 

The judgment of the court below is affirmed. The other judges 
concur. 
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Joun Beck, Relator, v. ALBERT JACKSON, Respondent. 


1. Courts — Clerk— Office of —Mandamus— When it will issue—Quo war- 
ranto, when a proper remedy.—-W here a person had been duly commissioned 
and appointed by the governor of this State, under section 22, article IV, con- 
stitution of Missouri, to the office of circuit clerk, to fill a vacancy caused by 
the death of the previous incumbent, and the judge of the court of which he 
had been appointed clerk refused to receive his bond as clerk: held, that the 
commission issued by the governor was at least prima facie evidence of title 
to the office, and a peremptory mandamus will issue to compel the judge of 
the court to perform the duties devolved upon him by law; and if the validity 
or legality of the commission should be disputed, the question can only be 
determined by a proceeding in the nature of a guo warranto. 


Application for Mandamus. 


H. M. Jones, for relator. 


I. Section 8 of article V of the State constitution of Missouri 
vests in the governor the power, and imposes upon him the duty, 
when any office shall become vacant, and no provision is made by 
law for a different mode of appointment, to appoint a person to 
fill such vacancy. This constitutional provision is directly appli- 
cable to the present case. 1. L. Horsten, the recent clerk of the 
Cape Girardeau Circuit Court, was elected as such at the general 
election in 1866, and held his said office for the term of four 
years from January 1, A. D. 1867. (§ 22, art. VI, Const. Mo.) 
His death created a vacancy in said office of clerk. 2. No pro- 
vision was made by the general statutory law of the State for the 
filling of such vacancies. 38. Section 8 of article V of the con- 
stitution is therefore applicable to the case. It expressly confers 
upon the governor the power to fill vacancies in cases such as the 
present. 4. The governor’s commission to Mr. Beck as clerk to 
fill the vacancy is conclusive as to the appointment. 

Il. It was the duty of Judge Jackson, on the application of 
Mr. Beck, to fix the amounts of Mr. Beck’s bonds as clerk of the 
Circuit Court and as ex-officto recorder, and to approve such good 
and sufficient bonds as might be presented to him. (Gen. Stat. 
1865, p. 154, § 5; p.159,§ 4.) This, Judge Jackson refused to 
do, claiming, mistakenly, the right to fill the vacancy himself, and 





118 ST. LOUIS. 
Beck v. Jackson. 








announcing to Mr. Beck that he had already appointed Mr. 
Harrison as clerk, and put him in possession of the office. 


Ill. Mandamus is the proper remedy for the wrong com- 
plained of. ; 


WaeneRr, Judge, delivered the opinion of the court. 


The relator asks the court to issue a mandamus against Albert 
Jackson, judge of the Tenth Judicial Circuit, requiring him to 
proceed to approve his bonds as clerk of the Circuit Court and 
recorder for the county of Cape Girardeau. It appears that, at 
the general election in 1866, one Leopold Horsten was elected 
clerk of the said court, and was duly commissioned and qualified 
as such, and entered upon the discharge of his duties, and con- 
tinued as such clerk until his death, on the 26th day of August, 
1868 ; that on the 29th day of August, 1868, the governor of 
this State duly appointed and commissioned the relator clerk of 
said court, to fill the vacancy occasioned by the death of Horsten. 

The relator requested the respondent to fix the amounts for 
which he should give bonds for the respective offices, which the 
respondent neglected to do. Two days after the decease of 
Horsten, the respondent appointed Nathan C. Harrison clerk of the 
court and e2-officto recorder, and approved his bonds and put him 
in possession of the office. On the 4th of September, 1868, the 
relator presented to the respondent two bonds signed by himself 
and sureties — one conditioned for his faithful performance of the 
duties of circuit clerk, in the penal sum of six thousand dollars ; 
‘ the other for his performance of the duties of recorder, in the sum 
of two thousand dollars—and requested him to approve the same. 
This request respondent refused, and indorsed on each bond that 
he refused to approve the same for the reason that he had appointed 
Nathan C. Harrison to the respective offices, had already approved 
his bonds and put him in possession of the offices. It is now 
contended by the respondent that the relator has no standing in 
the court; that before he can invoke the writ of mandamus he 
must establish his right to the office at law. But this is not a 
proceeding asking to be inducted into the office; it is merely a 
demand that the respondent shall proceed to perform a duty 
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devolved on him by law; and for a refusal or neglect to perform, 
the relator is remediless unless the court issues the writ. The 
commission issued by the governor was at least prima facie 
evidence of title to the office, and, if its validity or legality should 
be disputed, that question can only be determined by a proceeding 
in the nature of a guo warranto, in case Harrison refuses to 
surrender the office. 

A peremptory mandamus will be ordered. The other judges 
concur. 





JOSEPHINE PavL, Appellant, ». JouN HUMMEL, Respondent. 


1. Infants — Parent not responsible for trespasses of.—A parent cannot be held 
liable for the willful trespasses and torts of his infant children, when he neither 
assents to nor ratifies them. 

2. Infants, liability of, for toris—Where a minor has committed a tort, with 
force, he is liable, at any age, to be proceeded against like an adult. 


Error to St. Louts Circuit Court. 


Plaintiff sued defendant for damages, in the sum of two 
thousand dollars, for injury to her minor son, aged six years, 
received at the hands of a minor son of defendant, aged eleven 
years, who was residing with, and under the charge and control 
of, his father, the said defendant. In the petition plaintiff 
stated in substance, among other matters, that said son of 
defendant became and was dangerous to plaintiff and her child- 
ren, by reason of -his vicious and destructive temper and of 
his sudden and causeless fits of anger, and that plaintiff notified 
said defendant of said fact, and desired him to restrain and con- 
trol his said son, to the end that she and her children might live in 
safety ; that said defendant failed and neglected to restrain and 
control his said son; and that, in consequence of such failure and 
neglect, said injury resulted. 

To this petition the defendant demurred, on the ground that a 
father is not responsible for injuries caused by an assault made by 
his minor child. 
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The demurrer was sustained by the court below, and final judg- 
ment thereon entered in favor of defendant. 


Thompson §& Bell, for plaintiff in error. 


Baker v. Haldeman, 24 Mo. 219, on the authority of which 
the court below sustained the demurrer in this case, was an action 
to recover damages for an alleged assault upon the minor son of 
plaintiff by the minor son of defendant. 

The petition charged an assault with a knife, and cutting, 
maiming, and wounding therewith. The jury, having been 
instructed, at the instance of defendant, that ‘‘ unless the plaintiff 
has established that the boy was of vicious disposition and 
habits, and that the father knew it at the time, he is not 
responsible in damages for the injury sustained,” found a 
verdict for the defendant. On error to this court, the only ques- 
tion was on the instruction, which was decided to be erroneous, 
but not to the plaintiff’s prejudice, and not a matter for him to 
complain of. 

In the case now before the court the plaintiff seeks to recover 
on other and different grounds from those occupied by the plaintiff 
in Baker v. Haldeman. In that case it was attempted to charge 
defendant with liability for-a trespass committed by his son, 
solely because the defendant was the father of the trespasser. In 
this case the plaintiff proceeds on the theory that it was the duty 
of the father to control and restrain his son, a member of his 
family, unfitted by age and temper to govern himself, whereby, 
by reason of his disposition and habits, he was dangerous to the 
neighbors, and when the father had been notified by them that 
such was the fact, and so requested to do. 

If the damage had been charged in our petition to have been 
committed by a mischievous and dangerous animal, the property 
of defendant, the demurrer would have been overruled. (Durden 
v. Barnett, 7 Ala. 169; Dennis v. Clark, 2 Cush. 847.) Can 
the fact that it was perpetrated by the mischievous and danger- 
ous son of defendant, irresponsible by reason of his minority and 
disposition, excuse the defendant from the consequences of his 
own negligence? 
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Woerner § Kehr, for defendant in error. 


I. The statute law of Missouri recognizes no liability of the 
father for torts committed by his infant child. (Gen. Stat. 
1865, ch. 117, § 28.) 

II. At common law a father is not liable for the tortious acts 
of his minor children. (Moore vy. Powers, 8 C. B., N. S., 611.) 
‘<The defendant was not answerable for the acts of his daughter 
done in his absence and without his authority or approval ; but the 
daughter, whether an infant or not, was answerable for her 
trespass.” (Tifft v. Tifft,4 Den. 175.) ‘* Infants are liable in 
the same manner as adults for trespass and assault.”’ (Bullock 
v. Babcock, 8 Wend. 391.) In the case of Baker v. Haldeman, 
24 Mo. 219, the law, as applicable to this case, is fully discussed, 
leaving no kind of doubt concerning it. The Supreme Court of 
Missouri are unanimous that ‘‘a father is not responsible for 
injuries caused by an assault made by his minor son,’’ and the 
reasons given appear to be unanswerable. 


Waaner, Judge, delivered the opinion of the court. 


In Baker v. Haldeman, 24 Mo. 219, it was decided by this 
court that a father was not responsible for injuries caused by an 
assault made by his minor child. But an attempt is made to 
evade that decision, or at least to exclude this case from its reason- 
ing, by averring in the petition that the child of the defendant, 
who caused the injury, was dangerous to the plaintiff and her 
children, by reason of his vicious and destructive temper and of 
his sudden and causeless fits of anger, and that defendant had 
notice of that fact. It is not averred that defendant sanctioned 
the wrong committed by his minor son, either before or after the 
act. But the petition was doubtless framed upon the theory that 
an instruction given in the trial court, in Baker’s case, was correct 
law, as that case was not reversed on error. The instruction was 
that, ‘‘unless the plaintiff has established that the boy was of , 
Vicious disposition and habits, and that the father knew it at the 
time, he is not responsible in damages for the injury sustained, 
and the jury will find for the defendant.” The verdict was for 
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the defendant, and the judgment therein was affirmed; but Judge 
Leonard, in giving the opinion of the court, said that, although the 
instruction given at the instance of the defendant was erroneous, 
it was not to the plaintiff’s prejudice, and was therefore not a 
matter for him to complain of. It will be thus seen that the 
doctrine contended for derives no support or authority from that 
ease. In Tifft v. Tifft, 4 Denio, 175, the action was brought to 
recover damages for the killing of a hog, by a dog which was set 
on by defendant’s daughter, but the court held that the defendant 
was not answerable for the act of his daughter, done in his absence, 
and without his authority or approval; but the daughter, whether 
an infant or not, was answerable for her own trespass. A parent 
cannot be held liable for the willful trespasses and torts of his 
infant children, when he neither assents to nor ratifies them. When 
the minor has committed a tort, with force, he is liable at any age 
to be proceeded against as an adult. (Reeve Dom. Rel. 386; 1 
Chit. Pl. 66; Jennings v. Randall, 8 T. R. 335; Bacon Abr. 
Infancy, H; Loop v. Loop, 1 Verm. 177; Bullock v. Babcock, 3 
Wend. 391.) I know of no principle of law by which the action 
is maintainable. There is no such relation existing between father 
and son, though the son be living with his father as a member of 
his family, as will make the acts of the son more binding upon 
the father than the acts of any other person. The father is not 
liable for the contracts of the son, within age,(except they be for 


© necessaries, and it would be a great departure from the law to hold 


him responsible for the son’s trespasses and wrongs. 
I think the demurrer was rightfully sustained, and the judgment 
will be affirmed. The other judges concur. 





Drepricu FaueMan, Respondent, v. ExizABETH Hersey, Appel- 
lant. 


1. Supreme Court — Weight of Evidence.—The Supreme Court has nothing 
to do with matters simply resting on the weight of evidence. Semble, that 
this court will not interfere to disturb a verdict unless there is a total want 

of evidence to support it. 
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“Appeal from St. Louis Circuit Court. 
Hitchcock §& Lubke, for appellant. 
H. S. Lasar, for respondent. 
WaeneR, Judge, delivered the opinion of the court. 


In this case no instructions were asked or given in the court 
below, nor is there is any point of law saved, but the whole reliance 
of the appellant is predicated on the hypothesis that there is no 
evidence to sustain the verdict and judgment. We make no com- 
ment on the action of the court, at general term, in reducing the 
amount found by the jury in their verdict, as it worked no injury 
to the appellant, and is not complained of by the respondent. It 
cannot be said that there is such a total want of evidence as would 
authorize this court to interfere. The respondent swears positively 
that he made a contract with the appellant for papering two rooms ; 
and whether his testimony should outweigh all the adverse evidence 
given on the other side was for the jury to decide. It is simply a 
matter resting on the weight of evidence, and with that we have 
nothing to do. The question is not whether we would have made 
the same finding on the same state of facts. 

Judgment aflirmed. The other judges concur. 





CuarLEs J. Cuurcu ef al., Respondents, v. Aaron W. Faain, 
Appellant. 


1. Evidence — Stale Claim — Proof of solvency, showing payment of.—Testi- 
mony of defendant touching his solvency would be admissible as tending to 
prove the payment of a stale claim, where the question of payment is in 
issue; but not simply for the purpose of showing that nothing was due from 
himself to plaintiffs, where the amount sued for is admitted to have been 
unpaid, 

2. Contracts — Assumpsit — Specific Contract — Burden of Proof.— Where 
plaintiffs contracted to deliver to defendant a specific quantity of wheat, 
exceeding the amount actually delivered by them to defendant, they cannot 
recover anything in an action of assumpsit for the value of the wheat deliv- 

ered. But the burden of proving such a contract is upon the defendant. 








124 ST. LOUIS. 


Church et al. v. Fagin. 








Krum, Decker & Krum, for appellant. 


I. The defendant was entitled to give in evidence to the jury 
the fact that he had large means, and owned property subject to 
execution at all times between the time of the making of the con- 
tract and the institution of this suit. As there were only two 
witnesses (who flatly contradicted each other upon the question 
whether the defendant owed the alleged debt to the plaintiffs), and 
as the plaintiffs failed to urge their demand for a period exceeding 
four years, it became important to show that the defendant was 
always able to respond, that he had means to respond, to any debt ; 
that plaintiffs allowed four years to expire without suit when they 
could have had the money by suit at any time; that they delayed 
until after the evidence of the contract was lost by fire. As the 
poverty of a debtor may, in some cases, furnish a presumption of 
fact of non-payment (1 Phil. Ev. 677, 4th Am. ed.), so the 
abundant ability of the alleged debtor may furnish a circumstance 
from which the jury may find that there was no debt, where the 
creditor, without any reason, fails to urge a demand, or prosecute 
it, for a period exceeding four years. (1 Stark. Ev. 55.) 

Il. The court erred in refusing to tell the jury that the burden 
of proof was on the plaintiffs, and that, by the law, they were bound 
to make out their case by a preponderance of evidence before the 
jury could find for the plaintiffs. In civil cases it is the duty of 
the jury to decide in favor of the.party on whose side the weight 
of evidence preponderates, and according to the reasonable proba- 
bility of the truth. (1 Greenl. Ev. § 18 a; 1 Stark. Ey. 451, 
452, 478; Lindsey v. Perry, 1 Ala. 204; Wall v. Hill’s heirs, 
1 B. Monr. 290.) 


Haeussler, for respondents. 


1. The burden of proof was on the defendant to prove his set- 
off, and prove the contract set up by him in his answer and denied 
by plaintiffs. If he failed in this, the plaintiffs were entitled to 
the judgment rendered for them, from the pleading and evidence 
of defendant himself. Take his set-off out of the answer, and 
plaintiffs’ case is admitted by defendant. 
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Baker, Judge, delivered the opinion of the court. 


This is an action on an account for $146.70, as a balance due 
on 4,009 bushels of wheat, which the plaintiffs claim to have sold 
and delivered to the defendant about the 15th day of September, 
1863, at one dollar and fourteen cents per bushel. The defend- 
ant, in his answer, denies that anything is due on an account, 
and, by way of set-off, claims that the plaintiffs, about the 14th 
day of September, 1863, entered into a contract with him to 
deliver to him, in St. Louis, 5,000 bushels of wheat, at one dollar 
and fourteen cents per bushel, within two weeks thereafter ; that 
the wheat delivered by plaintiffs was on said contract, and that 
they failed to deliver 1,000 bushels of the wheat, by reason of 
which he was damagedMo the amount of $300; that the quantity 
of wheat mentioned in the petition was delivered, and was of the 
value of one dollar and fourteen cents per bushel, and that the 
sum claimed was not paid, is not controverted. The defendant 
testified that there was a contract between the plaintiffs and him- 
self that they should deliver to him at St. Louis 5,000 bushels of 
wheat, at one dollar and fourteen cents per bushel, within two 
weeks thereafter ; that there were 4,009 bushels of wheat delivered 
on said contract ; that the plaintiffs failed to deliver the balance ; 
and that, at the expiration of the time, wheat was worth one 
dollar and twenty-one cents per bushel. Defendant also offered 
to testify that he was abundantly able to pay all his liabilities 
from the time of the delivery of said wheat until the present time, 
which the court refused to permit. One of the plaintiffs testified 
in substance that the only understanding or agreement between 
them was that they were to deliver the plaintiff 4,000 bushels of 
wheat at the price charged in the petition. These were the only 
witnesses. 

The court instructed the jury, at the instance of the plaintiffs, as 
follows : 

‘If the jury believe from the evidence that plaintiffs sold and 
delivered to defendant the wheat in controversy, at the price and 
in the quantity as stated in the petition, and that the balance of 
$146.70 is due to plaintiffs, they will find for the plaintiffs, with 
9—VvOL. XLIII. 
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interest at six per cent. per annum from September 26, 1863, 
unless they shall find that the plaintiffs agreed to deliver defend- 
ant 5,000 bushels of wheat.” 

The court also refused the following instructions asked by the 
defendant : 

‘« First, as the burden of proof is on the plaintiffs, it is incum- 
bent on them to make out their case by a preponderance of 
evidence before the jury can find for the plaintiffs. Second, if 
the jury find from the evidence that the plaintiffs contracted to 
deliver a specific quantity of wheat exceeding the amount actually 
delivered by plaintiffs to defendant, the plaintiffs cannot recover 
anything in this action, and the plaintiffs must make out their 
cause of action by a preponderance of proof.” 

The testimony offered by the defendant: in relation to his soly- 
ency, it is claimed, should have been admitted, for the purpose of 
proving that there was nothing due to the plaintiffs. Such evidence 
would be admissible as tending to prove the payment of a stale 
claim where the question of payment is in issue; but in this case 
it is admitted that the amount sued for has not been paid. The 
defendant claims that the wheat was delivered on a contract for 
a greater amount, and that the plaintiffs cannot recover, as this 
action was not brought on the contract. It cannot be seriously 
claimed that this kind of evidence would be proper to prove the 
existence of such a contract. The alleged contract is set up by 
the defendant, and is the only real questionin issue. The instruc- 
tions given fairly present the question as to whether such a contract 
was made. If there was no such contract, the plaintiffs were 
entitled to recover. The instructions asked by the defendant, and 
refused, should not have been given. The first one was calculated 
to mislead the jury. The onus probandi is on the defendant, so 
far as the material issue in this case is concerned. There was 
no evidence to justify the second one. The only evidence tending 
to prove a contract was that of the defendant, who testified that 
. there was a contract for 5,000 bushels. The existence of this 
contract was fairly submitted to the jury in the instructions given. 

Under the instructions given, the jury necessarily determined 
that there was no such contract as the one relied upon by the 
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defendant ; and though it might have been more regular to say so 
in the verdict, the finding is sufficient to support the judgment. 
The instruction relating to interest is not erroneous, under the 
circumstances of this case. 

The judgment is affirmed. The other judges concur. 





THE STATE oF Missouri, Respondent, v. Max KiineEr, Appel- 

lant. ; 

1. Continuances — Rulings of court concerning; revised or interfered with, 
when.— As a general proposition, the granting of a continuance is a matter 
resting in the sound discretion of the court where the trial is had; and its 
ruling will not be revised or interfered with except in cases where manifest 
injustice has resulted; and to make such revisal or interference proper, the 
record should show clearly that the defendant has been affected injuriously by 
being deprived of the evidence which he would have obtained by further con- 
tinuing the cause. 

2. Insanity—Presumptions — Burden of proof.—The question of insanity is 
always one of fact. Every man is presumed to be sane, and to possess a suf- 
ficient degree of reason to be responsible for his crime, until the contrary is 
shown; and to establish insanity as a defense it must be proved that at the 
time of committing the offense the defendant was laboring under such a 
defect of reason, from disease of the mind, as not to know the nature and 
quality of the act he was doing, or, if he did know it, such as not to know that 
he was doing wrong. The burden of establishing the insanity of the accused 
affirmatively to the satisfaction of the jury rests upon the defense. 

8. Insanity — Degree of proof required.— It is not necessary that the defense 
of insanity be established beyond a reasonable doubt; it is sufficient if the 
jury is reasonably satisfied, by the weight or preponderance of the evidence, 
that the accused was insane at the time of the commission of the act. 


Appeal from St. Louts Criminal Court. 


The homicide was committed on November 25th, 1867. The 
defendant was indicted on the 20th of January, A. D. 1868, by 
the grand jury, for murder in the first degree. On the 21st of 
February he was arraigned and pleaded ‘ not guilty ;”’ and, being 
without counsel and means to employ one, the court assigned 
counsel in his behalf. The case was set for trial March 23d, 
1868, and, on being called, was continued by consent to the next 
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term of court. On the 5th of June, the case being called, was, 
on application, continuéd to the July term. On the 28th of July, 
1868, the case being set for trial, application for a continuance 
was made upon the ground of the non-arrival of depositions of 
witnesses in Germany, the defendant having, on the 26th of 
March previous, sued out a dedimus from the court to take the 
depositions of John Klinger, the father of defendant, in Ger- 
many, and other witnesses whose evidence was important and 
material to the issue. The said application being overruled, the 
defendant was put upon his trial. On the trial defendant offered 
in evidence certain affidavits and certificates and letters of wit- 
nesses living in Germany, which affidavits and certificates and 
letters were under the official seal of the authorities of the Grand 
Duchy of Baden and the American minister of foreign affairs, 
which were excluded by the court. Counsel for defendant then 
asked to be sworn as to his knowledge of defendant since he was 
assigned as counsel, and to give his opinion upon the mental 
condition of the defendant from knowledge and observation. ‘The 
court excluded his testimony. The jury found defendant guilty 
of murder in the first degree. 


W. H. H. Russell, for appellant. 


I. The court below erred in overruling the motion for a contin- 
uance and forcing the defendant to trial in the absence of material 
and important evidence. A continuance should always be granted 
where the facts and circumstances of the case are of a nature to 
warrant, and where the evidence sought to be obtained is material 
and must (if adduced ) have produced a different result in the 
verdict and the issue in the case. (1 Mo. 700; 3 Mo. 28; 6 
Mo. 444; 8 Mo. 500; 12 Mo. 492; 2 Sto. Eq. 41-7, 53; 1 
Pet. 276; 3 Cow. 504; 2 Cow. 189; 1 Maddock’s Ch. R. 405-7. ) 

II. The court erred in refusing competent evidence, offered on 
the part of the defendant, which was material and important to 
the issue. Any evidence which tends to establish the insanity of 
the defendant is admissible. Letters written by the accused, or 
his general conduct and appearance, may be shown as going to 
prove the sanity or insanity of a person on trial for life, and 
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where insanity is set up as a defense. (People v. Eastmond, 4 
Kern. N. Y. 562; 1 Greenl. Ev. 62, 108; Whart. C. L., ed. of 
1850, § 66; Thompson and Wife v. Swerangan, 6 East. 402; 
Trial of Mary Harris. ) 

Iif. Murder is where a person of sound mind, memory, and 
discretion, unlawfully takes the life of a fellow-being, with malice 
aforethought and against the peace and dignity of the State. 
(3 Coke’s Inst. 47; 4 Blackst. 195; 2 Chit. Cr. L. 724.) 

IV. The onus of proving everything essential to establishing 
the charge against the accused is in the prosecution. (Best on 
Presumptions, 200; People v. McCune, 16 N. Y. 58; Hopps v. 
People, 31 Ill. 858; 1 Stark. Ev. 162.) The burden of proof 
in a criminal case is upon the State to establish all of the condi- 
tions of guilt, and it does not shift to the prisoner where insan- 
ity is set up as a defense. And unless the jury are reasonably 
satisfied not only that the prisoner committed the act, but 
as to his criminal capacity and intent, they should acquit. 
(Oughton v. People, 38 Ala. 692; State v. Bartlett, 43 N. H. 
224; 1 Herd’s Lead. Cr. C. 851; Commonwealth v. Kimball, 
24 Pick. 373; Commonwealth v. Dana, 2 East. 8340; Com- 
monwealth v. McKee, 1 Gray, 61; Commonwealth v. Rogers, 1 
Gray, 500; People v. Garbett, Law Monthly, vol. 7 to 9, p. 554; 
Maher v. People, 10 Mich. 212; 9 C. & P. 667; T zd. 303.) 
Where insanity is set up as a defense, the benefit of a doubt which 
might exist in the minds of the jury, as to the fact of sanity or 
insanity, belongs to the prisoner as much as any doubt which 
might exist as to any material fact in the case. (People v. Free- 
man, 4 Denio, 9; Queen v. Ley, in 1840, Lewis’s C. C. 239; 
Hopps vy. People, 31 Ill. 385; Winslow’s Plea of Insanity, 16, 
§§ 21, 19; 27 Howell’s State Trials, 1854; recent case, State 
v. Bartlett, 43 N. H. 224.) The presumption of innocence always 
prevails in favor of the accused, and any doubt which exists in 
the minds of the jury as to any material fact is in his favor. 

V. The court erred in charging the jury that ‘‘the law presumes 
every man sane until the contrary is established by evidence to the 
entire satisfaction of the jury ; and where insanity in any form is 
set up as a defense, it is a fact which must be proved like any 


v 











180 ST. LOUIS. 








The State of Missouri v. Mex Klinger. 





‘other fact. The burden of proving such insanity is upon the 
defendant, and he is not entitled to the benefit of a mere doubt 
whether he was or was not insane.”? (Hopps v. People, 31 Ill. 
285 ; People v. McCune, 16 N. Y. 58; State v. Bartlett, 43 N. 
H. 224; State v. Marler, 2 Ala. 43.) 


C. P. Johnson, circuit attorney, for respondent. 
Waener, Judge, delivered the opinion of the court. 


There are but two questions presented here that are deemed 
necessary to be considered in the decision of this case. The first 
relates to the action of the Criminal Court in refusing to grant 
@ continuance, and the second regards the instructions as to 
insanity. 

As a general proposition, the granting of a continuance is a 
matter resting in the sound discretion of the court where the trial 
is had, and its ruling will not be revised or interfered with except 
in cases where manifest injustice has resulted. 

The record should show clearly that the defendant has been 
affected injuriously by being deprived of the evidence which he 
would have obtained by further continuing the cause. 

In looking into the affidavits made by the defendant, it is very 
apparent, when taken in connection with the medical testimony 
adduced on the trial, that the evidence he expected to get from 
Europe was important in his defense. That it would have pro- 
duced a different verdict is not certain, as no one can know what 
weight a jury would have attached to it; but it had a tendency 
to support the issue he tendered, and he was entitled to the bene- 
fit of it. No laches was attributable to him, for he seems to have 
used all the diligence he was capable of; and, considering the 
short time that intervened between his arraignment and his being 
put upon trial, it was scarcely to be expected that he could have 
obtained;the desired testimony. Under all the circumstances, it 
seems to me that it would have better comported with the humanity 
of the law to have sustained'the application and given the defend- 
ant another continuance. 

The only defense set up by the accused was insanity ; and it is 
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urged by his counsel that the court committed error in its instruc- 
tions on that questioy. It would subserve no useful purpose to 
go into-a labored or lengthy review of the authorities on that 
subject, as they will be found diverse and irreconcilable. Recent 
researches in medical science have eliminated rules, going very far 
to mitigate the doctrines laid down by the old authors. It may 
be said that it is now universally conceded that insanity is a dis- 
ease of the brain —of that mass of matter through and by which 
the powers of the mind act. There are different kinds of insan- 
ity, and different degrees of the same kind, and it has been found 
exceedingly difficult to furnish any sure test for the guidance of 
courts and juries. 

The question of insanity is always one of fact; but how much 
proof shall be required, and where the onws ends, is involved in 
perplexity. The defense may be made out by circumstances ; 

. but every man is presumed to be sane, and to possess a sufficient 
degree of reason to be responsible for his crimes, until the con- 
trary is shown; and to establish the defense it must be proved 
that at the time of committing the offense he was laboring under 
such a defect of reason, from disease of the mind, as not to know 
the nature and quality of the act he was doing, or, if he did know 
it, such as not to know that he was doing wrong. 

The instruction mainly complained of is the following: ‘‘ The 
law presumes that every man is sane until the contrary is estab- 
lished by the evidence to the satisfaction of the jury; and when 
insanity in any form is set up as a defense, it is a fact which must 
be proved like any fact. The burden of proving such insanity is 
upon the defendant, and he is not entitled to the benefit of a 
mere doubt whether he was or was not insane.” 

It is now insisted that if the evidence was sufficient to raise a 
mere doubt in the minds of a jury concerning the defendant’s 
sanity, that doubt inured to his benefit, and would have author- 
ized his acquittal, and that the court should have so directed. 

The instruction given is in entire consonance with the previous 
decisions of this court, and has been considered the established 
law of this State for many years. 

In The State v. Huting, 21 Mo. 464, it was declared in explicit 
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terms that a party charged with murder, who admits the killing 
and relies upon the defense of insanity, must make it out to the 
satisfaction of the jury, and that he is not entitled to the benefit 
of a reasonable doubt as to his sanity. The subject was not much 
considered, but the rule was announced as one considered well 
settled. In the case of The State v. McCoy, 84 Mo. 581, the 
same question was again presented, and the ruling in Huting’s 
case reaffirmed. But there are some recent cases in which the 
doctrine contended for by the appellant receives strong support. 
(The People v. McCann, 16 N. Y. 58; Hopps v. People, 81 Ill. 
385; State v. Bartlett, 43 N. H. 224.) In Hopps v. People, 
supra, it was held by a majority of the court that it was not 
necessary that the insanity of the accused should be established 
by even a preponderance of proof; but if, upon the whole evidence, 
the jury entertain a reasoneble doubt of his sanity, they should 
acquit. Bartlett’s case, in 43 New Hampshire, is to the’same 
effect. In the former of these cases, Judge Breese took the strong 
position that the burden of proof was on the government through- 
out. I should be very reluctant to give this proposition my 
unqualified assent. 

Both observation and experience show that insanity is easily 
simulated ; and if a bare doubt, which may be created in the minds 
of a jury by slight circumstances, is permitted to control and 
produce an acquittal, the guilty will often go unpunished, and the 
interests of society suffer great injury. Mr. Bishop, a writer of 
great accuracy on criminal law, remarks: ‘‘ Sanity, as observed 
by a learned judge, is presumed to be the normal state of the 
human mind, and it is never incumbent on a prosecutor to give 
affirmative evidence that such state exists in a particular case. 
But, suppose this normal state is denied to have existed in the 
particular instance, then, if evidence is produced in support of 
such denial, the jury must judge of it and its effect on the main 
issue of guilty or not guilty ; and if, considering all the evidence, 
and considering the presumption that what a man does is sanely 
done, and suffering the evidence and the presumption to work 
together in their minds, they entertain a reasonable doubt 
whether the prisoner did the act in a sane state of mind, they 
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are to acquit, otherwise they are to convict.”? (1 Bish. Crim. 
Proc. § 534.) 

I think that the safest and most reasonable rule is that, as the 
law presumes every person who has reached the age of discretion 
to be of sufficient capacity to be responsible for crimes, the burden 
of establishing the insanity of the accused affirmatively to the 
satisfaction of the jury, on the trial of a criminal-case, rests 
upon the defense. It is not necessary, however, that this defense 
be established beyond a reasonable doubt; it is sufficient if the 
jury is reasonably satisfied, by the weight or preponderance of the 
evidence, that the accused was insane at the time of the commis- 
sion of the act. (Loeffner v. State, 10 Ohio St. 598; Fisher 
v. People, 23 Ill. 283; Commonwealth v. Rogers, 7 Met. 500 ; 
Commonwealth v. Eddy, 7 Gray, 583.) 


The judgment will be reversed and the cause remanded. The 
other judges concur. 





George M. Martin, Respondent, v. Ropert N. Martin, 
Appellant. 


1. Judgment affirmed for failure to prosecute an appeal. 
G. S. §& I. Van Wagoner, for appellant. 
Lackland § Martin, for respondent. 


Waener, Judge, delivered the opinion of the court. 


It appears from the transcript in this case that the judgment 
was rendered at the June term of the St. Louis Circuit Court, 
1868, and no steps have been taken to prosecute the appeal. 

The respondent now comes and presents a certified copy of the 
record, and asks for an affirmance. No reasons appearing to the 
contrary, the motion will be sustained and the judgment affirmed. 
The other judges concur. 
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Joun §. McCunz, Respondent, v. Auvaust C. Errort ef ai., 
- Appellants. 


1. Gold Dust —Value of, how estimated.— Gold dust has no established value, 
and is not alegal tender. It is an article of commerce, like other property ; 
and its value must be estimated in the lawful money of the country, and can 
only be ascertained by evidence of its value in such money. 

2. Factors, rights of, as against their principals, concerning property in their 
possession. — Parties in charge of gold dust as factors for another have no 
right to take their pay or compensation out of the gold dust. The gold 
dust is to be treated as property, and their compensation must be estimated 
in money. 


Appeal from St. Louis Circuit Court. 


+ 
Krum, Decker §& Krum, for appellants. 


I. The court erred in admitting evidence of the difference in 
value between gold coin and the legal-tender notes of the United 
States. If defendants owed plaintiff the debt in coin, he could 
recover only money; and the court will not lend itself to depre- 
ciate or allow to be depreciated one kind of money of the United 
States at the expense of another kind of money. (Henderson v. 
MePike, 85 Mo. 255.) 

II. But if the court holds otherwise, then the freight money, 
which was to be retained by the appellants out of the gold, must 
also be estimated in the same currency. The carrier has a lien for 
his freight on the goods ; the factor, a lien on the proceeds of the 
goods in his hands. Erfort, Busch & Co. were entitled to retain 
their per centage for freight and commission out of the gold itself. 
* Ill. The court erred in reducing the counter claim of defend- 
ants to $732.60. The measure of damage is full pay for what 
the carrier could have taken. (Burrow v. Pound, 29 Mo. 436.) 

IV. The allowance of interest on the amounts contained in the 
second and third causes of action, by the court, is unwarranted. 
The action of the court in admitting said claims rests wholly on. 
the offer made in the answer, and should therefore have been con- 
fined to that offer without interest. 

VY. Where several causes of action are united in the same 
petition, a verdict must be found, and damages assessed, upon 
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each cause of action separately. The statute expressly enjoins 
this practice, and a judgment rendered in disregard of the statute 
must be reversed. ( Pitts v. Fugate, 41 Mo. 405, and cases 
there cited. ) 


Ewing § Holliday, and Sharp & Broadhead, for respond- 
ent. 


BakeER, Judge, delivered the opinion of the court. 


The petition contains three causes of action, separately stated. 
The first count alleges that the defendants, in June, 1865, in the 
Territory of Montana, agreed with plaintiff to transport for him, 
from Fort Benton to Virginia City and Helena, in said Territory, a 
certain lot of goods, and to sell said goods on account of plain- 
tiff for gold dust, for which plaintiff agreed to pay at the rate of 
ten cents per pound for goods taken to Virginia City, and six 
cents per pound for goods taken to Helena; that defendants did 
transport 51,825 pounds of goods to Virginia City and 55,279 
pounds to Helena, and sold and exchanged the goods taken to 
Virginia City, and received 739 oz. 5 dwt. and 20 grs. of gold 
dust, which they converted to their own use. The second count 
alleges that the defendants agreed that, if the plaintiff would pay 
a debt due from them to Carroll & Steele, at Fort Benton, they 
would deliver to him at Virginia City 17 oz. 1 dwt. and 7 grs. of 
gold dust; that plaintiff did pay said debt, but the defendants 
never delivered the gold dust. The third count alleges that Phil- 
lips and Gardner were, in June, 1865, indebted to the plaintiff 
83 oz. 12 dwt. and 21 grs. of gold dust for freight; that the 
defendants being about to transport the goods, for which the 
freight was due, to Virginia City, it was agreed between them, 
the plaintiff and the said Phillips and Gardner, that the defend- 
ants should retain out of the proceeds of the sale of said goods 
the quantity of gold dust above mentioned, and deliver the same 
to the plaintiff; that the defendants did receive for said goods 
the quantity of gold dust aforesaid, and have failed and refused 
to deliver the same to the plaintiff. 

The answer sets up a counter claim, in which it is stated that 
the plaintiff agreed with the defendants, who were engaged in the 
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business of carrying freight from Fort Benton to Virginia City 
and Helena, in Montana Territory, that he would furnish to them 
all the freight that he then had, or would have during the year 
1865, at Fort Benton, for transportation, and pay therefor at the 
rate of ten cents per pound to Virginia City and seven cents per 
pound to Helena; that the defendants did carry 51,825 pounds 
of freight to Virginia City and 55,279 pounds to Helena; that 
the plaintiff failed and refused to furnish them for transportation 
over 100,000 pounds of the cargo he then had at Fort Benton, by 
reason of which they were damaged to the amount of $4,500, for 
which they ask judgment. The defendants deny that they agreed 
with the plaintiff to pay him 17 oz. 1 dwt. 7 grs. of gold dust if 
he would pay to Carroll and Steele a debt due from defendants 
' to them; but they say that they were indebted to Carroll and 
Steele in the sum of $307.17, which they agreed to refund to the 
plaintiff if he would pay; that he did pay said sum in the month 
of July, 1865 ; and that they are now ready and willing to repay 
the same to him. 

The answer admits that the defendants received the sum of 
$484.55 from Phillips and Gardner, on account of the money 
due from them to the plaintiff for freight, which they are ready 
and willing to pay to him; but they deny that they agreed to 
collect for and pay to plaintiff 33 oz. 1 dwt. and 21 grs. of gold 
dust. 

The facts in the case are substantially as follows: In June, 
1865, the plaintiff had a large quantity of goods at Fort Ben- 
ton, in Montana Territory. He entered into a contract with the 
defendants, who were then engaged in the business of carrying 
goods to various points in the mining districts of that Territory, 
to transport so much of said goods as he might desire to have 
transported to Virginia City and Helena. The defendants were 
to be paid, for carrying goods to Virginia City and selling them 
on plaintiff’s account, ten cents per pound; and for carrying 
goods to Helena, six cents per pound. They.received for goods 
sold for the plaintiff 789 oz. 5 dwt. and 20-grs. of gold dust — 
worth, in Virginia City, $18 per ounce in coin and $20 per ounce 
in United States legal-tender notes. They also received $484.55 
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on account of the plaintiff from Phillips and Gardner—a sum 
due from them to the plaintiff for freight of other goods. The 
plaintiff paid to Carroll and Steele, at the defendants’ request, 
$307.17, an amount due from them to said Phillips and Gardner. 

The case was submitted to the court without a jury, by whom 
the facts were found and specifically stated. The gold dust was 
estimated at $20 per ounce, which amounted to $14,785.00 ; 
the money received from Phillips and Gardner at $434.55; and 
the amount paid Carroll and Steele at $807.17 — making in all 
$15,526.72. The court allowed defendants, on their offset for 
transporting goods to Virginia City and selling them, $5,182.50 ; 
for transporting goods to Helena, $3,316.74; for damages in 
not furnishing goods to load teams sent at the plaintiff’s request, 
$732.60 — making in all $9,221.84; which left a balance due 
the plaintiff of $6,294.88, to which the court added $873.40 by 
way of interest, making $7,168.28, for which a judgment was 
rendered in favor of the plaintiff. 

The defendants insist that the gold dust _— to have been 
estimated at the coin value in the Territory, and not the value in 
legal-tender treasury notes; that business was chiefly done there 
on a specie basis, and that by recognizing the legal-tender valua- 
tion the court discriminated against one kind of the money of the 
United States in favor of another; and we are referred to the 
case of Henderson v. McPike as authority for this position. 

The case referred to is not in point. In that case it was sought 
to recover the difference between the value of gold coin and legal- 
tender treasury notes in the markets. The value of both is fixed 
by law, and is identical. In fact, they are each made a standard 
of values. The court was very properly governed by the law. 
Gold dust has no established value, and is not a legal tender. It 
is an article of commerce, like other property ; and its value must 
be estimated in the lawful money of the country, and can only 
be ascertained by evidence of its value in such money. 

In determining this question, the court below adopted a stande 
ard established by law. It estimated the value of the gold dust 
in the money of the United States at no higher rate than the 
testimony showed it was worth. 
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The defendants were factors in the sale of the goods, and the 
gold dust they received for them was the property of the plaintiff, 
and he was entitled to recover its value in the lawful money of 
the United States. The defendants had no right to take their 
pay for transporting the goods, and for their damages, out of 
the gold dust as money. It must be treated as property. Their 
compensation was properly estimated in money. The gold dust 
did not belong to them. It was the property of the plaintiff. 
The item for money received of Phillips and Gardner for freight 
money was properly allowed. - The evidence that it was due to 
the plaintiff and others, and not the plaintiff alone, was not 
responsive to the issue. 

The defendants admit in their answer that they owed the amount 
allowed to the plaintiff. Evidence should not have been admitted 
to disprove facts admitted in the answer. 

We have nothing to do with the question of whether the defend- 
ants were allowed all the damages they were entitled to for a breach 
of the contract for transporting the goods. That is a question 
for the jury, or the court sitting as a jury. This court will not 
pass upon the weight of evidence. ‘Tlie court found the amount 
due to the plaintiff on each count of his petition, and specifically 
stated each item, also the amount due to the defendants. 

We think the statement is sufficiently full and specific to sup- 
port the judgment. The judgment below is affirmed. The other 
judges concur. 





JosEPH GARTSIDE, Respondent, v. RicHarp G. Nrxon, Appellant. 


1. Replevin — Evidence — Naked Possession — Title.—W here plaintiff’s title 
is denied, naked possession is not sufficient to maintain an action for the claim 
and delivery of personal property. The plaintiff must prove that he hada 
general or special property in the thing sought to be recovered. 


Appeal from St. Louis Circuit Court. 
Ewing § Holliday, for appellant. 


I. Plaintiff, in order to maintain an action for the claim and 
delivery of personal property, must have a general or special 
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property in the thing sought to be recovered. A bare possession 
without right, or a tortious possession, is not sufficient. (Cen. 
Stat. 1865, p. 663, § 15 Wheat. Selw. 1208; Broadwater v. 
Darne, 10 Mo. 277; Gray v. Parker, 38 Mo. 160; Gibson vy. 
Mozier, 9 Mo. 256; Irwin v. Wells, 1 Mo. 11; Harrison vy. 
McIntosh, 1 Johns. 380.) 


R. S. McDonald, for respondent. 


Baker, Judge, delivered the opinion of the court. 


This is a proceeding under the statute for the claim and delivery 
of personal property, instituted by the respondent, to recover a 
horse then in’ the possession of the appellant. The plaintiff’s 
title to the property is put in issue by the pleadings. At the 
instance of the plaintiff, the court instructed the jury that ‘the 
plaintiff claims and alleges that he and the persons under whom 
he claims title to the horse have had actual possession of him 
ever since some time in September, 1865; and if the jury believe 
the fact to be so, then the plaintiff is entitled to recover the horse, 
unless the jury believe from the evidence that the horse really and 
in fact belonged to the defendant.” This instruction is erroneous. 
Where the plaintiff’s title is denied, naked possession is not suffi- 
cient to maintain an action. It must appear that he had a right 
to the possession of the property. The plaintiff must prove that 
he had a general or special property in the horse. (10 Mo. 277; 
88 Mo. 160; 9 Mo. 256; 1 Johns. 380.) 

The judgment of the Circuit Court is reversed and the cause 
remanded. The other judges concur. 





Epwiv Curb, Respondent, v. Henry C. Lackianp, Appellant. 


1. Practice — Pleading — Joinder of causes of action — Equity — Ejectment.— 
Proceedings instituted by plaintiff for the purpose of vacating the title to real 
estate and vesting the same in himself, and at the same time to eject the 
defendant and have possession of the premises awarded to himself, are fatally 

erroneous on writ of error or appeal, and cannot be sustained. (Peyton v. 

Rose, 41 Mo, 257, cited and affirmed.) 
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Appeal from Sixth District Court. 


Henry C. Lackland, pro se., and H. C. Hayden, for 
appellant. 


Sheley §& Boulware, for respondent. 
FaaG, Judge, delivered the opinion of the court. 


This was a proceeding instituted in the Audrain Circuit Court 
by the respondent, for the purpose of vacating and setting aside 
the title to certain real estate alleged to be then vested in the 
appellant, and for the vesting of the title absolutely in the 
respondent. The petition further asks that possession of the 
premises be adjudged to respondent, and for general relief. The 
whole petition seems to have been treated by the court, as well as 
by the parties, as a bill in equity, and the trial proceeded upon that 
theory. The judgment of the court, after setting out a special 
finding of the facts in the cause, proceeds to grant the entire relief 
prayed for, and awards a writ of restitution for the premises. 

This judgment of the Circuit Court having been affirmed by the 
Sixth District Court, it is now brought here by appeal. It is very 
apparent from the record that there was a blending of different 
causes of action in the petition, such as to produce great confusion 
and irregularity in the proceedings. The plaintiff endeavors, in 
the first place, by a bill in equity, to have the title to certain real 
estate vested in him, and then, in the same proceeding, to eject 
the defendant and have the possession of the premises awarded to 
himself. The case of Peyton v. Rose, 41 Mo. 257, is one directly 
in point, and settles conclusively the principles which must govern 
the case at bar. (See also the cases there cited.) It was held 
in that case ‘‘ that such a mode of proceeding is not only irregular 
in practice, and likely to be greatly prejudicial to the rights of 
the parties, but is fatally erroneous on writ of error or appeal, 
and cannot be sustained.” 

The judgment of the District Court must therefore be reversed 
and the cause remanded to the Circuit Court, where the proceed- 
ings can be so amended as to conform to the principles of this 
opinion. The other judges concur. 
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Henry Misrr, Respondent, ». Ropert N. Martin, Appellant. 
1. Judgment affirmed by. reason of failure to prosecute appeal. 
Appeal from St. Louis Circuit Court. 
G. S. §& I. Van Wagoner, for appellant. 
Lackland § Martin, for respondent. 
Waener, Judge, delivered the opinion of the court. 


The transcript of the record shows that the judgment in this 
case was rendered at the June term of the St. Louis Circuit Court, 
1868, and that the appellant has wholly failed to prosecute his 
appeal. 

The respondent files in this court the transcript in the cause, 
and asks for an affirmance. As no reasons are shown why an 
affirmance should not be had, the motion will be sustained and the 
judgment affirmed. The other judges concur. 
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ARGUED AND DETERMINED 


THE SUPREME COURT 


OF 
THE STATE OF MISSOURI, 


JANUARY TERM, 1869, AT JEFFERSON CITY. 


a 
> 





Joun W. Scruaes, Defendant in Error, v. James A. Scruaas 

and N. B. Scruaes, Plaintiffs in Error. 

1. Limitations — Adverse Possession, what proof of required.—In an action of 
ejectment it is not necessary to the success of a defense under the statute ,of 
limitations that the adverse character of defendants’ possession should be 
brought home to the actual knowledge of plaintiff by affirmative proof. If 
the defendants’ possession be adverse to all others, open and notorious, and 


held by them under claim of title, it is sufficient in its character, whether 
plaintiff knew the facts or not. 


Error to First District Court. 


This was an action of ejectment, commenced by Jonn W. 
Scruggs against James A. and N. B. Seruggs in the Circuit 
Court of Cole county, for possession of certain lands. The 
defendants pleaded the statute of limitations, which was the only 

question in the case. 

The judgment of the Circuit Court was affirmed by the First 
District Court, to reverse which judgment the case is brought here 
by writ of error. , 


4. M. Lay, and G. T. White, for plaintiffs in error. 


The Circuit Court erred in giving the instructions asked by 
plaintiff. The first instruction was not in accordance with the 
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proof. The second instruction should also have been refused, 
because the jury were told that defendants, to avail themselves of 
the statute of limitations, must affirmatively show by proof that 
their possession must have been held adversely to all others, and 
that plaintiff knew it. Such is not the law. An adverse posses- 
sion, as against plaintiff, was all that was required; and if there 
was any concealment by defendants whereby plaintiff was unable to 
know that they were holding adversely to him, or if there was any 
other fact to preclude his knowledge, that fact should have been 
set up in the replication. - The eleventh instruction was erroneous. 
The jury ought to have been allowed to look at all the circum- 
stances in the case, the relationship of the parties, and the character 
and manner of dealing that had been carried on between them. 


Ewing § Smith, for defendant in error. 


I. The Circuit Court did not err in giving the instructions for 
defendant in error. These instructions, or the most of them, are 
identical with those heretofore passed upon by this court. (41 
Mo. 242.) 

II. The second instruction given for the plaintiff, of which the 
defendants so much complain, is substantially the same as the 
third instruction asked and given defendants. Both plaintiff and 
defendants ask the court to declare that adverse possession of the 
land, to avail against the other, must be with the knowledge of 
the party holding the legal title thereto. Where both plaintiff and 
defendants ask a court to declare a like principle of law, and the 
court does so, the defendants, by their act, are estopped from 
complaining of the action of the Circuit Court. (Chamberlin v. 
Smith, 1 Mo. 482; Flowers v. Helm, 29 Mo. 824.) ‘ 

Ill. As to what constitutes adverse possession, see 82 Mo. 
558 ; 384 Mo. 44; 22 Mo. 267; 33 Mo. 85, 191, 176; 28 Mo. 
483 ; Ang. Lim. 478, § 21. 


CurRIER, Judge, delivered the opinion of the court. 


This is an ejectment suit brought to recover possession of a 
tract of land in Cole county. The defense relied on is the statute 
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of limitations; and the instructions given by the court, at the 
instance of the plaintiff, bearing on this defense, constitute the 
only subjects of inquiry in the cause. The second of these 
instructions is in these words: ‘‘ To enable the defendants to avail 
themselves of the statute of limitations it must affirmatively appear 
to the jury by proof that their possession of the land in contro- 
versy must have been held adversely to all others (and that the 
plaintiff knew it) uninterruptedly for ten years prior to the com- 
mencement of this suit; and unless the jury are so satisfied, they 
will find for the plaintiff.” This instruction is manifestly wrong 
in directing the jury that it was necessary to the success of the 
defense that the adverse character of the defendants’ possession 
‘should be brought home to the actual knowledge of the plaintiff 
by affirmative proofs. If the defendants’ possession was adverse 
to all others, open and notorious, and held by them under claim 
of title, it was sufficient in its character, whether the plaintiff 
knew the facts or not. Nor is the defect of the instruction cured 
by the third instruction given for the defendants, as urged in 
argument by the plaintiff’s counsel. This third instruction given 
for the defendants seems to have been based upon the idea that 
the possession of the defendants, under claim of title, with actual 
knowledge of the plaintiff, would be good against him, although 
not of that adverse and public character to make it available as 
against the rest of the world. It attempts to present a view of 
the case different from that involved in the plaintiff’s instruction 
under consideration, and does not relieve the latter from its mis- 
leading character. 

There are other instructions given for the plaintiff which are 
open to criticism. The first instruction, instead of putting it to 
the jury to find whether the plaintiff was ‘‘entitled to possession,” 
which presents a legal proposition, should have left it to the jury 
to find the facts on which the right of possession rested. The 
facts presented in the tenth instruction do not warrant ‘the con- 
clusion that the defendants, as between them and the plaintiff, 
were estopped from insisting on the defense of the statute of 
limitations. Nor are we quite satisfied with the eleventh instruc- 
tion, which seems designed to take from the jury the consideration 
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of the mutual accounts, dealings, and relations subsisting between 
the plaintiff and his father, James H. Scruggs. 
tions were not passed upon in the decision of Scruggs v. Scruggs, 
41 Mo. 242. 
having been for the defendants, involved other and different 


questions. 


These instruc- 


The judgment of the court below in that case, 


The judgment of the District Court is reversed and the cause 
remanded for a new trial. 


The other judges concur. 





W. A. Rarrnet, Defendant in Error, v. CHARLES L. DEZETTER, 


Plaintiff in Error. 


1. Practice, Civil — Pleading — Trover — Demand — Tender — Instructions.— 
In an action of trover, defendant cannot, by his instructions to the jury, 
either directly or indirectly avail himself of the want of demand by plain-— 
tiff for the property sued upon, unless the failure of demand has been 
expressly set up by way of defense, accompanied with tender. 
1865, p. 691, chap. 178, 3 34.) 


Error to Cole Circuit Court. 


Lay & Belch, for plaintiff in error. 


Ewing § Smith, for defendant in error. 


I. There was no want of demand pleaded, and hence the de- 
fendant could not avail himself of any such defense at the trial. 
(R. C. 1855, p. 448, § 84; Gen. Stat. 1865, p. 691, § 34; 30 
Mo. 252; 89 Mo. 383.) - 


Buss, Judge, delivered the opinion of the court. 


The plaintiff brings an action in the Cole County Circuit Court, 
for conversion ‘of personal property, principally farm implements, 
in the nature of an action of trover. 
taking and conversion. 
sold defendant a farm, reserving in writing the use of half the 
amoke-house. 


Defendant denies the 
The evidence shows that the plaintiff 


When he left the farm he placed the property for 
which he sues in the smoke-house, and locked if. The defendant, 
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about a month after, desirous of smoking his meat, removed the 
property and placed it in another building on the farm. The 
plaintiff, finding it removed, without seeing the defendant, com- 
menced suit. The court, at the instance of the plaintiff, gave the 
following instruction: ‘‘If the jury believe from the evidence in 
this case that, on the 15th day of April, 1865, plaintiff. was the 
owner of the property mentioned in his petition, and that after- 
ward the defendant, without leave and wrongfully, took the same 
and converted the same to his own use, and has not returned it to 
plaintiff, they will find for plaintiff,” etc., to which defendant 
excepted. : 

The court, at the instance of defendant, gave the following 
instruction : tie 

1. It devolves on the plaintiff to prove to the satisfaction of 
the jury that the defendant took from the plaintiff the property 
mentioned in the petition, or some part thereof, and converted 
the same to defendant’s use; and in the absence of such proof 
they will find for the defendant. 

But the court refused the following : 

2. If the jury believe from the evidence that the smoke-house, 
in which it is averred that plaintiff had put his property, was to 
be used jointly by plaintiff and defendant, and they further 
believe from the evidence that defendant did no more than to 
move them out of the smoke-house for the purpose of using said 
smoke-house to smoke his meat, they will find for defendant. 

3. If the jury believe from the evidence that the plaintiff and 
defendant were to use the smoke-house jointly, and the plaintiff 
did put some property in the same, the simple removal of the 
same to an adjacent or adjoining building is not a conversion of 
the property. 

4. If the jury believe from the evidence that the smoke-house 
was jointly occupied by plaintiff and defendant, the removal of 
the same (plaintiff’s property) to an adjacent building is no con- 
version, without a demand by plaintiff and a refusal by the 
defendant to deliver it to plaintiff; and it devolves on the plain- 
tiff to prove such demand and refusal of delivery. 

The case was submitted to the jury, and verdict rendered for 
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plaintiff for the value of the property. Motions for new trial and 
in arrest overruled, and judgment entered. 

The only objection we see to the instruction given for plaintiff 
is, that the legal inference that the defendant wrongfully took the 
property and converted it to his own use seems to be left to the 
jury. The wrongful taking and conversion are inferences of law 
from the facts. But the defendant cannot complain, for the first 
instruction asked ‘and given for him is substantially the same. 
The fourth instruction. asked by defendant was rightfully refused, 
for the reason that the defendant in his answer had failed to put 
6 himself in position to demand it. 

By section 34, chapter 173, of the General Statutes, a party 
is rendered unable to avail himself of the objection that no demand 
has been made of the subject matter of a suit, whether of money 
or property, unless it is expressly set up by way of defense, 
accompanied with tender. No such want of demand was set up 
‘in the answer, and no tender has been made. 

The incorrectness of the second and third instructions is less 
apparent. The removal of the property by the defendant from 
the smoke-house for storage elsewhere, when he had equal rights 
with the plaintiff to the use of the smoke-house, could not have 
been in itself tortious, especially when we consider that the 
proper use of the smoke-house was for curing meat— not for 
storage. Having removed it, as hypothetically stated in these 
instructions, his possession can only become wrongful by exer- 
cising acts of ownership over it, or by holding it against the will 
of the owner. How can he know the will of the owner without 
some manifestation of that will — without a demand or something 
equivalent to it? Moreover, the law requires a demand, when the 
original possession was innocent, as evidence of conversion. But, 
by the statute, the want of a demand ‘shall not be available to 
a party” unless it is set up and tender made. The defendant 
then is deprived of the evidence of his innocent holding. He is 
prohibited, under the pleadings, from showing that such holding 
was never terminated — that it never became wrongful by demand 
and refusal. The second instruction, then, would be no better 
than the fourth. It would not do to instruct the jury, under the 
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facts supposed, to find for the defendant, without telling them 
that they must also believe that the plaintiff had not demanded 
the property. But by the statute and pleadings this want of 
demand is not ‘‘ available to”’ the defendant. The third instruc- 
.tion is correct, as a legal proposition. 

The removal of the property, as there supposed, is not a con- 
version. But what benefit would this statement to the jury have 
been to the defendant, when the evidence of his innocent holding 
is unavailable to him? He took it from the plaintiff’s possession 
under circumstances that did not amount to a conversion. When 
sued for it, he failed to bring it forward and show by his answer 
that the plaintiff had never asked for it, but holds on to the prop- 
erty. We think this case comes within the statute, and that there 
was no substantial error in refusing these instructions. (Lee v. 
Casey, 39 Mo. 383.) 

Judgment affirmed. The other judges concur. 





H. L. & E. W. Comps, Respondents, v. HANNrBAL SAVINGS AND 
InsuRANCE Company, Appellants. 


1, Insurance, Fire —Application — False representations and warranties — 
Agency.—Where an action on a fire-insurance policy was resisted, on the 
ground of false representations and warranties, in that the application of 
plaintiffs stated their title to the insured property to be an unencumbered fee 
simple, whereas it was in fact only an encumbered equitable title, testimony 
‘was competent showing that plaintiffs, before their application was drawn up, 
submitted to the inspection of the agent of the insurance company their title 
paper, being a bond for a deed on which a balance of one hundred dollars was 
then unpaid, and that the agent thereupon filled up the application in his 
own language, saying that it was “all right;”’ and that they, believing it to 
be so, signed the application without being aware of its peculiar phraseology, 
or that the answers “fee simple” and. ‘‘no encumbrances” were in it. In 
this case the acts of the agent were the acts of the company, and his knowl- 
edge was theirs. And having taken the risks under such circumstances, 
knowing the facts, they cannot come in, after a loss has occurred, and avoid 
the policy by disproving the truth of their own statements, as contained in 
the application. ™ 

2. Insurance, Fire —~.Application filled up by agent, how treated.— Such 

statements respecting plaintiffs’ title, so inserted in the application for insur- 

ance, may be regarded as an expression of the opinion of the parties as to the 
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practical result of plaintiffs’ title bond, and of a mutual understanding and 
agreement between them to consider and treat the title as a fee simple or its 
equivalent for the purpose of the insurance contract. 

8. Insurance Companies — Agent — Authority.— The authority of the solicit- 
ing agent of an insurance company to take applications for insurance carries 
with it the legal implication of authority to fill up the application and do all 
those things which may be needful in perfecting it. 


Appeal from Fourth District Court. 


Williams; Jones, Brown, and D. 2. McMillan, for appel- 
lants. 


I. The contract of insurance in this case was conditional. It 
provides, in express terms, that ‘‘ if the interest of the assured be 
any other than the entire, absolute, unconditional, and sole owner- 
ship of the property, both at law and in equity, it must be so 
represented to the company in the written portion of this policy, 
and such interest correctly described, otherwise the company shall 
not be liable by virtue of this policy.” The policy being condi- 
tional, and the condition broken, the policy is void. If plain- 
tiffs are induced to make such a contract by fraud of defendants, 
they may repudiate it or have their remedy against the party 
by whom they are defrauded. But they cannot sue and recover 
upon a different contract from the one actually made. (Tebbetts 
v. The Hamilton Mut. Ins. Co., 3 Allen, 569; Brown v. The 
Cattaraugus Co. Mut. Ins. Co., 18 N. Y. 390.) 

II. Parol proof is inadmissible to prove representations made at 
the time of making application. (2 Denio, 813; 4 Hill, 340-4; 
2 Pars. Cont. 422; Ins. Digest, 299; 2 Caines, 155; 13 Mass. 
96; 80 N. Y. 162; 88 Mo. 92; Cow. & H., notes 1463-70, 
1397; 23 Barb. 656.) _ 

Iil. In writing the application, Rust was the agent of plaintiffs, 
and they are bound by his acts. (6 Cush. 42; 9 Cush. 470-3 ; 
3 Grey, 583; 1 Phil. Ins. § 867; 4R. I. 141; 25 Barb. 497; 
Sto. Cont. ) 


Prewett, Hall § Reed, for respondents. 


I. Plaintiffs had a right to show that the agent of the defend- 
ants made out the application for plaintiffs, and falsely inserted 
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therein, without their knowledge, statements which they had not 
made, and fraudulently induced them to sign an application dif- 
ferent from tlie one they intended to make. 

IV. The defendants are bound by the fraudulent acts of their 
agent. (Howes vy. Columbia Co. Ins. Co., 18 Ohio 120; Boggs 
& Luther v. American Ins. Co., 30 Mo. 70; Loehner e¢ ai. 
v. Home Mut. Ins. Co., 17 Mo. 256; Harvard Fire Ins. Co. v. 
Brown, 23 Penn. 56; Hough v. City Fire Ins. Co., 29 Conn. 19 ; 
Gaylord ef al. vy. Lamar Fire Ins. Co., 40 Mo. 16; Protection 
Ins. Co. v. Harmer, 2 Ohio St. 467; Rowley v. Empire Ins. Co., 
36 N. Y. 550; Horwitz v. Equitable Ins. Co., 40 Mo. 557; 
Franklin v. Atlantic Fire Ins. Co., 42 Mo. 456; Plumb v. Cat- 
taraugus Ins. Co., 18 N. Y. 392; Masters v. Madison County Ins. 
Co., 11 Barb. 630.) 


Currizr, Judge, delivered the opinion of the court. 


* This action is based on a fire policy for $1,000, issued by the 
defendants September 24, 1866, insuring to the plaintiffs a frante 
building and some personal property contained therein. A recovery 
is resisted on the ground of false representations and warranties, 
in this: that the plaintiffs, in their application, represented their 
title to the insured property to be an unencumbered fee simple, 
whereas it was in fact only an encumbered equitable title. The 
application, which was read in evidence on the trial, contained the 
following questions and answers, namely : 

*¢ Question 10. What is the title? Answer. Fee simple. 

‘¢ Question 11. Is your property encumbered, by what and to 
what amount? Answer. No.” . 

In reply to this matter set up in the answer, the plaintiffs 
alleged in substance that, on the occasion of making-the appli- 
eation, they fully apprised Rust, the defendants’ soliciting agent, 
of the true state of the title, and that he thereupon filled up the 
application in his own language, assuring the plaintiffs that it was 
all right ; and that they, believing it to be so, signed the applica- 
tion without being aware of its peculiar phraseology, or that the 
words **‘ fee simple”? and ‘‘ no encumbrance” were’in it. 

On the trial testimony was given, under objections made to its 
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competency by the defendants, tending to prove these averments, 
and tending to show that Rust, as the defendants’ agent, solicited 
the insurance; and that plaintiffs, before the application was 
drawn up, submitted to his inspection their title paper, being a 
bond for a deed, on which a balance of $100 was then unpaid. 
Under instructions appropriate to the evidence, the jury returned 
a verdict for the plaintiffs. 

Rust was the agent of the defendants in soliciting insurance, 
business, but there was no evidence as to the precise scope of his 
authority, beyond what already appears. Assuming that he acted 
as the agent of the defendants in filling up the application, and 
did not therein exceed his authority, it follows that his acts were 
the acts of the defendants, and that they are bound by what he did 
as though done by themselves, and that his knowledge is theirs. 
Having, then, taken the risk under the circumstances stated, know- 
ing the facts, does it lie with them to come in now, after a loss 
has occurred, and avoid the policy by disproving the truth of their 
own statements as contained in the application? We think not. 
In our view, the doctrine of estoppel 2m pazs is applicable to the 
case, and ought to be applied as in the case of Plumb v. Catta- 
raugus Mutual Insurance Company, 18 N. Y. 392, where it is 
held that the ‘‘insurer is estopped from showing a breach of 
warranty by proof of errors material to the risk in the survey and 
application,” when the survey and application were made by the 
agent of the insurer, with a full knowledge of the facts. The 
doctrine of this case is fully sustained by a subsequent decision 
of the same court in Rowley v. Empire Insurance Company, 36 
N. Y. 550. See also Horwitz v. Equitable Insurance Company, 
40 Mo. 557, and Franklin v. the Atlantic Insurance Company, 
42 Mo. 456. 

It is equally to the purpose, perhaps, to regard the statements 
in the application respecting the plaintiffs’ title as an expression 
of the opinion of the parties as to the practical result of the 
plaintiffs’ title bond, and of a mutual understanding and agree- 
ment between them ‘to consider and treat the title as a fee simple 
or its equivalent for the purpose of the insurance contract. This 
view was taken in Hough v. City Fire Insurance Company, 29 
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Conn. 10, where the court held that parol testimony conducing 
to show such an understanding was properly admitted, the testi- 
mony thus. admitted being the fact that the assured gave the 
agent true and full information as to his title, and that the agent 
drew up the application in his own language. To the same effect 
is the adjudication in Peck v. New London Mutual Insurance 
Company, 22 Conn. 575. 

Regarding the agency of Rust, for whom is he to be consid- 
ered as acting in writing out the application? And is this a 
question of fact to be passed upon by the jury, or a question of 
law to be determined by the court upon the facts appearing in the 
record? In Hough’s case, 29 Conn., the question as to the 
scope of the agent’s authority was submitted to the jury upon 
evidence not materially different from that in the present suit. 
The Supreme Court of Cohnecticut approved that course. But in 
the case of Rowley v. The Empire Insurance Company, 36 New 
York, the New York Court of Appeals takes the ground that the 
soliciting agent’s authority to ‘‘ take applications fOr insurance ” 
carried with it the legal implication of authority to fill up the 


_ application and do all those things which may be needful in per- 
| fecting it; and the court says that it is neither a ‘‘harsh nor 


unreasonable rule in reference to insurance companies to hold that 
their agents, authorized to take applications for insurance, are 
acting within the scope of their authority in everything which 
they do which may be necessary to complete such applications.” 
These views commend themselves to our favor as having a satis- 
factory legal basis, and as being sustained by just considerations 
of public policy. 

The soliciting agents of insurance companies swarm through 
the country, plying the inexperienced and unwary, who are 
ignorant of the principles of insurance law and unlearned in 
the distinctions that are drawn between legal and equitable 
estates. When the disclosure respecting the solicited risk is 
frank and full, and the insurance company accepts it and 
appropriates the premiums, and a subsequent loss occurs, the 
indemnity contracted for, so far as the incidents of the original 
contract are involved, should be fairly met and realized to the 
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assured. Courts will not look with favor upon ingenious devices 
to escape just responsibility. In the case under consideration it 
was a matter of no moment to the material and honest purposes 
of the insurance contract whether the plaintiffs’ title was legal 
or equitable, so that it was such a title that the loss would fall 
on them in case the property was destroyed. 

Let the judgment be affirmed. The other judges concur. 





> 


CHARLES A. THorntToN, Defendant in Error, v. JosEpu C. 
Irwin e¢ al., Plaintiffs in Error. 


1.. Note — Mortgage — Release.— Three indorsements were procured upon a bill 
of exchange payable at four months, and certain lands were mortgaged to the 
indorsers to indemnify them. At maturity of the bill, another, payable at three 
months, drawn and indorsed by the same parties, was procured and discounted, 
and the proceeds applied to the payment of the first bill; and two of the 
indorsers, withput the knowledge of the third, caused satisfaction of the first 
mortgage to bé’entered of record: Aeld, that such an entry, without the con- 
sent of the third indorser, constituted no release, and that the mortgage 
remained as security for the new bill. 

2. Mortgage, sale under—Purchase by mortgagee by interposition of another.— 
Where at a sale of land by mortgagees the same was purchased by one of them 
through the interposition of a third person, such interposition was held to be 
a badge of fraud, and the sale was voidable at the instance of the mortgagor. 

8. Trusts — Purchase of trust property by trustee.— Trustees, agents, admin- 
istrators, guardians, attorneys, or others, whose connection with any other 
person is such as to establish a confidential relation between them concerning 
his property, or give them special knowledge and opportunities in regard to 
it, cannot without, and often cannot with, his full knowledge and consent, 
become the purchasers of such property, even though the sale was at public 
auction, bona fide, and fora fair price. And the rule applies although the 
trustee was a mortgagee with power to sell, and was also a creditor. 

4. Practice, Civil — Pleadings — Inconsistency.— In an action to set aside a sale 
made under a mortgage, the averments that the mortgage was satisfied, and that, 
notwithstanding, the property was sold under it and bid in by one of the 
mortgagees, are not necessarily inconsistent. 


Error to Sixth District Court. 
Douglass § Gage, for plaintiffs in error. 


I. Plaintiff should not have been allowed to redeem the prop- 
erty conveyed under the first mortgage under this bill, however 
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much he might be entitled to redeem under a suit properly 
brought for that purpose. The bill really contains two distinct 
counts and independent equity suits having no legal connection 
with each other, viz: First, the bill to rescind the sale and 
deeds under the first mortgage, on the ground that the debt 
secured thereby was paid and the mortgage satisfied. Second, 
the bill to redeem the second mortgage, which bill admits an 
existing debt unpaid. The plaintiff offers to pay that debt, and 
asks for redemption. 

The two charges are directly inconsistent with each other. The 
charge that the mortgage was paid and satisfied on the 7th of 
January necessarily leads to the conclusion that after that pay- 
ment the mortgage was dead. Irwin, and the other mortgagees 
named, upon the payment of the debt ceased to be mortgagees ; 
had no further powers, duties, or rights over the property under 
the mortgage; held no longer a fiduciary capacity under it. The 
one charge directly denies the fiduciary capacity; the other no 
less directly asserts it. The denial in one charge and the asser- 
tion of it in-the other are equally the very gist and substance of 
the respective charges. If, therefore, the two charges were made 
in form and substance in the same petition, the trial could only 
proceed upon one charge, and the other would be disregarded. 
The rule of pleading established by our courts is, that whenever, 
in a petition or answer, inconsistent grounds of action or defense 
are set up, the party will be confined in his case to the main or 
leading charge; and whatever is antagonistic to, inconsistent 
with, or outside of that charge, is to be regarded and treated as 
surplusage. Much less do our courts permit a party, either at 
law or in equity, to come into court and try his case upon one 
cause of action and recover upon another, and have a different 
remedy from the one asked or to which he would be entitled were 
the petition confessed. (Robinson v. Rice, 20 Mo. 230; Pen- 
senneau v. Pensenneau, 22 Mo. 27; Harris v. Hann. & St. Jo. 
R.R., 37 Mo. 307; Coble v. McDaniel, 33 Mo. 263; Sto. Eq. 
Pl. 42; Cooper’s Eq. Pl. 18, 14; 1 Daniels’ Ch. Pr. and PI. 
885; Mitford’s Ch. Pl. 38; Rochester v. Anderson, Littel’s Sel. 
Cas. 147; Boone v. Chiles, 10 Pet. 211; Singleton v. Scott, 11 
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Towa, 589; English v. Foxull, 2 Pet. 612; Hobson v. McArthur, 
16 Pet. 195; Colton v. Ross, 2 Paige, 396.) 

Il. The order of release of January 7, 1861, signed by 
Ranson and Hedges, is not a legal satisfaction of the mort- 
gage; neither a release nor a conveyance; is not acknowl- 
edged or recorded, and has no legal force or effect. Even if 
it were in form a perfect and full release, it would be a fraud 
upon Irwin; and the sale by the mortgagees could not be pre- 
vented or avoided by such fraudulent act of the parties. (Grove 
v. Robards e¢ al., 86 Mo. 523; Ewing v. Shafton, 34 Mo. 518 ; 
2 Sto. Eq. § 977.) 

Ill. The evidence regarding the taking of the second mort- 
gage preponderates strongly in favor of the finding of the 
court that it was done without Irwin’s knowledge or consent and 
never was assented to by him. This court will not disturb that 
finding. 

IV. Notwithstanding the bill does not charge as a ground of 
relief the purchase by Irwin of the mortgaged property through 
Hale, yet without any ground for such action the court found that 
Irwin was the purchaser of the property through Hale, and upon 
that ground set aside the sale and decreed redemption in favor of 
the plaintiff. This finding was not warranted by the evidence. 
In such cases the evidence must be clear, certain, and conclusive 
as to facts, and precise and certain as to terms and conditions. 
(Miller e¢ wx v. Stokeley e¢ al., 5 Ohio St. 194.) There is no 
certain evidence, no clear, conclusive act or word of evidence, 
except the statement of Irwin himself; and that statement is that 
he agreed to guarantee Hale against any loss he might incur by 
bidding, in case the property should be struck off to him. That 
agreement was not such as would avoid the mortgage sale. (Ives 
vy. Ashley e¢ al., 9T Mass. 198.) 

V. The bill‘of January 7 was a renewal of that of September 
5, and the security of the mortgage of August 30 attached to 
it and continued in force in favor of defendant Irwin through all 
‘the renewals of the debt. (Chouteau e¢ al. v. Thompson ef al., 
3 Ohio St. 424; Patterson v. Johnson, 7 Ohio, 225; Brinkerhoff 
v. Lansing, 4 Johns. Ch. 65.) 
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VI. The court erred in setting ‘aside the sale on account of 
Irwin’s indirect purchase through Hale undér the agreement as 
found by the court. No actual fraud was found, nor any evidence 
on which fraud could be found, against Irwin. Neither fraudulent 
intent nor unfair practice was shown or found against him. There 
was no finding of gross inadequacy. 

It is admitted that a sale under such circumstances would be 
liable to be set aside under the doctrine of Fox v. Mackreth, 2 
Browne’s Ch. 400; but we submit that as that doctrine, when 
applied to modern cases, has no foundation in justice or 
reason, so it is now shaken as authority. (Richards e¢ al. 
v. Holmes e¢ a/., 18 Howard, 143; Ives v. Ashley e¢ al., 97 
Mass. 198.) These cases utterly disregard the peculiar doctrine 
of Fox v. Mackreth, and apply fairly and fully the true test of 
actual fraud and actual injury. In the case in 18 Howard, the 
trustee employs his own agent for the sale to bid for the property 
and buy it. Nothing is better established than that a trustee: 
cannot do that as agent for a stranger which his capacity of 
trustee forbids him to do himself. (Irwin’s Trusts and Trustees, 
895.) The court can with as little effect examine how far the 
trustee has made an undue use of information acquired by him in 
the course of his duty in the one case as in the other. 

The principle against which we here contend was first applied 
to cases like this only upon authority ; never upon considerations 
of justice or equity. The effect of the application of this rule in 
cases of this nature is to inflict a penalty upon the mortgagee of 
the severest kind by reducing his security far below that of a 
common mortgage, and to give the mortgagor the undue advan- 
tage of a privilege of redeeming the mortgage or not, at his 
option, within a reasonable time, which has been held to be in 
some cases fifty years, and generally for the period of the statute 
of limitations. (McNair v. Biddle, 8 Mo. 257; Cooley v. Ran- 
kin, 11 Mo. 642; Richards v. Holmes, 18 How. 143; Howard 
v. Davis, 6 Texas, 174; Erskine v. LeBaun, 3 Texas, 406. 

VII. The doctrine of Fox vy. Mackreth is not applicable to 
purchases of mortgages. (Bergen e¢ al. v. Bennett, 1 Caines’ 
Cas. in Error. ) . 
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VIII. Upon the whole cafe, as made by the pleadings, evi- 
dence, and finding, there is no equity in favor of plaintiff, and 
the bill should be dismissed. 





W. B. Napton, for defendant in error. 


I. The decree of the court is justified by two hypotheses, 
both of which are found by the court as true in fact, and either 
of which is sufficient to sustain it. 

1. A mortgagee with a power of sale contained in the same 
deed, or in a separate one, is to that extent a trustee, and cannot 
buy at his own sale, so as to extinguish the equity of redemp- 
tion. (2 Sugd. on Vend., bottom p. 887-890; 1 Hill. Mort. 
118-128, ch. 7, and 128-149; 1 Wh. & T. Lead. Cas. Eq. 
208-214; 19 Verm. 9; Mapps v. Sharp, 32 Ill. 13; Dobson 
v. Racy, 3 Sandf. N. Y. 61; Benham v. Rose, 2 Cal. 387; 
Ramsey v. Merian, 6 Minn. 168; Baldwin v. Allison, 4 Minn. 
25; 2 Tucker’s Com. p. 447, ch. 21, and p. 459; 1 Sto. Eq. 
§ 821; 2 Sto. Eq. § 1027; Jackson v. Walsh, 14 Johns. 415. )* 

In some of the States—as New York and Minnesota — this 
subject is regulated by statute, and the mortgagee is allowed to 
buy under certain restrictions imposed by the statute, such as 
notice to the mortgagor, printed advertisements in some news- 
paper, sales by the sheriff or some officer selected by law. These 
are called statutory foreclosures, and have the same effect as reg- 
ular foreclosures in court. (See Baldwin v. Allison, £ Minn. 25 ; 

- Allen y. Chalfield, 8 Minn. 435.) 

The statute law in this State merely recognizes the validity of 
such mortgages, which at an early day had been questioned 
(Carsen v. Blakey, 6 Mo. 278), but subsequently fully sanc- 
tioned by the court (Destrehan v. Scudder, 11 Mo. 484); and 
in 1855 the legislature put the question at rest by a clause in 
the Revised Code of that year. But although mortgagees may 
unquestionably buy at sales under judicial foreclosures, and also 
directly by negotiation with the mortgagor, under certain restric- 





*The case of The Howards v. Davis, 6 Texas, 174, does not conflict; there 
was no offer to redeem, and the case merely decides that a purchase by the 
mortgagee was not void in a collateral proceeding, which we may admit. 
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tions ( McNair v. Biddle, 8 Mo. 257), yet no case allows a 
mortgagee to become a buyer where he assumes to sell under a 
trust or power contained in the deed; for the plain reason, appli- 
cable to all such trusts or agencies, that one man cannot perform 
conflicting duties and interests — it being the duty of the seller to 
get the highest price, and the interest of the buyer to get the 
property at the lowest. 

A purchase by the mortgagee through the interposition of a 
third person, or, as the law phrase is, per interpositam per- 
sonam, not only fails to make the matter better, but is consid- 
ered by courts of equity as an unequivocal mark of fraud, and is 
therefore denominated fraud per se. (2 Tuck. Com. 447.) 

2. Another ground on which the decree may be sustained is 
the fact found by the court, and indeed concerning which there 
can be no question, that the two mortgagees, Ranson and Hedges, 
acknowledged satisfaction of the mortgage, and filed their written 
acknowledgment with the clerk or recorder for record. Although 
this was done, as the court found, without the assent of the third 
mortgagee, Irwin, and therefore might be held not to affect his 
right, yet this act estopped (Equitable Estoppel, defined by 
Leonard, J., 21 Mo. 87) the mortgagees, Ranson and Hedges, 
from joining in executing the power or trust; and as the union 
of all three is necessary, on common law principles, to an execu- 
tion of the power or trust, Irwin’s only remedy was to go into a 
court of equity for a foreclosure. 

II. In regard to the pleadings in this case, it is enough to 
state that there was a prayer for general relief, and under this 
the court could grant any relief consistent with the allegations of 
the bill, whether especially asked or not. (Thornton v. Pigg, 
24 Mo. 252; Holland v. Anderson, 88 Mo. 55.) 

The petition (or bill, as it used to be called) in every aspect 
looks to and seeks for a redemption of the mortgaged property, 
and, when analyzed, may be considered as presenting, though not 
in an orderly and formal manner, four distinct grounds for this 
relief. 1. That the purchase was made by the mortgagee 
through the interposition of a nominal buyer, and was therefore 
voidable at the instance of the mortgagor. 2. That the two 
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mortgagees, Ranson and Hedges, by acknowledging satisfaction 
of the first mortgage, even without the consent of Irwin, estopped 
themselves from afterward uniting with him and advertising and 
selling under that mortgage. 8. That Irwin did, in fact, assent 
to this action of Ranson and Hedges ; and of course, in that event, 
the first mortgage was functus officio. 4. That the circum- 
stances under which the sale was made were such as to occasion 
a great sacrifice of the property; that the existing war, the 
depression in value of town property, the absence of the mort- 
gagor in a distant State, and one actually in revolt against the 
government, the want of sufficient notice, and the place selected 
to sell — that all these facts combined would induce a court of 
equity to set aside the sale, apart from the other grounds taken. 

The finding of the court is against the plaintiff on the third 
ground maintaining the vitality of the first mortgage; and 
although the court also finds the fact of a sacrifice of the prop- 
erty, referred to as a part of the fourth ground, the decree is 
based mainly upon the first ground, although it may be supported 
also on the second; and although the specific relief asked was 
not granted, the relief that was granted was in conformity to 
those allegations of the petition which the court found to be 
true, and was therefore just such a decree as the court should 
have rendered under its finding of facts. 


Buss, Judge, delivered the opinion of the court. 


; On the 5th of September, 1860, plaintiff drew a bill of five 
thousand dollars, at four months, payable at the Citizens’ Bank 
of New Orleans, and procured its indorsement, for his own accom- 
modation, by defendants Irwin, Ranson, and Hedges, which bill 
was discounted for him at the Kansas City branch of the Union 
Bank. To secure his indorsers he mortgaged to them certain real 
estate in Kansas City, including lots 167 and 168. On the 7th 
of January following, one day before the maturity of the bill; 
another bill of the same amount, at three months, drawn and 
indorsed by the same parties, was procured by plaintiff, discounted 
by the same bank, and its proceeds applied to the payment of the 
first bill. On the 10th of April following, the plaintiff paid five 
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hundred dollars on the debt, and procured another bill at ninety 
days, drawn and indorsed by the same parties, to be discounted 
by the same bank, and the proceeds were employed in discharge 
of the second bill. When the last bill matured it was protested, 
the indorsers were sued, and judgment was obtained against them, 
which was paid by defendant Irwin. The original mortgage to 
secure these indorsers contained a power of sale in the mort- 
gagees, and soon after the last bill was paid by Irwin they adver- 
tised and sold the land covered by it; and one Hale, by the 
procurement of Irwin, bid in the property, and, without paying 
or expending anything upon the purchase, received a deed from 
the mortgagees, and soon after deeded the property to Irwin. 

Upon the maturity of the first bill—and upon this matter the 
~ chief controversy arises— the said Ranson and Hedges, without 
the knowledge of Irwin, as he claims, accepted another mortgage 
of Thornton, covering all the land embraced’in the first mortgage 
except said lots 167 and 168, for the security of the indorsers of 
the second bill, and authorized the recorder of deeds of Jackson 
county to enter upon the records satisfaction of the first mort- 
gage, which was done. Thornton was absent from the State at 
the time of the sale made under the original mortgage, and the 
property was bid off by Hale for the sum of four thousand eight 
hundred and sixty-six dollars. Thornton, Ranson, and Hedges 
had become insolvent, and Irwin remained the only responsible 
party to the bill. 

Thornton filed his petition in equity inthe Jackson County 
Circuit Court, praying that the sale to Hale and defendant Irwin 
be set aside, that he be permitted to redeem the second mortgage 
upon the repayment of the amount paid by Irwin, with interest, 
etc., and for an account of rents and profits; with the general 
prayer for relief. He sets up at length the transactions of the 
parties, and bases his claim for relief upon the ground that the 
first bill was paid and satisfied on the 7th of January; that Ran- 
son and Hedges took the second mortgage given to secure defend- 
ants’ liability upon the second bill, and which left out said lots 
- 167 and 168, with the consent of Irwin, and that the release and 
satisfaction of the first mortgage by them was made with his 
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approval. He also claimed that the sale to Hale was a mere 
cover ; that the real purchaser was Irwin, the trustee as well as 
mortgagee. 

The Circuit Court made long and special findings, and found 
the allegations in relation to the payment of the first note and the 
satisfaction and discharge of the mortgage to be untrue. But 
the court ‘also found that Irwin, the mortgagee with power to sell, 
purchased the mortgaged property at his own sale, through the 
medium of Hale as his agent, and held that the plaintiff was 
entitled to redeem. An interlocutory judgment was entered, 
allowing plaintiff to redeem upon payment of the principal, inter- 
est, taxes, et¢. ; and at the next term, upon the deposit by the 
plaintiff of the sum of eight thousand six hundred and fifty dol- 
lars and fifty cents with the clerk, the amount found due under 
the interlocutory judgment, the court gave final judgment, cancel- 
ing the mortgages and setting aside the sale. Defendant Irwin 
appealed to the District Court, which affirmed the judgment of 
the Circuit Court, and brings the cause by writ of error to this 
court. 

By the proper motions and exceptions the whole record is 
brought before us, and we must examine to see whether the judg- 
ment of the Circuit Court should be sustained. The first and 
chief ground upon which the petition seeks relief is the claim that 
the original bill and mortgage were satisfied. The pleader evi- 
dently regarded that as his chief if not only point; and the claim 
of the plaintiff, so strongly urged, that the petition afforded no 
other ground for relief, is at least plausible. I have examined 
with care all the evidence bearing upon this question, contradict- 
ory as it is, and am satisfied that no other reasonable conclusion 
could be arrived at than that of the Circuit Court. Mr. Harris, 


cashier of the bank, and one of plaintiffs witnesses, insists that. 


the first bill was paid and not renewed ; but, taking his whole tes- 
timony, I find it rather an opinion than statement of fact, and 
his careless statements in relation to ‘‘ telegraphic exchanges,” 
squarely contradicted by the plaintiff himself, do not entitle his 


opinion to any great weight. The testimony of plaintiff and his ~ 


Witnesses, taken together, shows that the second bill was simply a 
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renewal, and not a payment of the first, and that the demand of 
the price of exchange and the difference between the value of New 
Orleans and Missouri currency was only a mode, quite too com- 
mon in banks, of obtaining a higher rate of interest than the law 
allows. 

In relation to the satisfaction of the first mortgage entered of 
record by Ranson and Hedges, it is not brought home to Irwin. 
It is true the plaintiff testifies to declarations in regard to it by 
Irwin that would imply assent, but they are expressly contradicted 
by him and by the probabilities of the case. A release of his 
security by an accommodation party to a note or bill is not to be 
presumed; and even if a parol release, or power to release, were 
good, the evidence should be clear before it will be found. Not 
being released, and there being no intention on the part of Irwin 
to release it, the mortgage will remain as security for the new 
bills. (Hill. on Mort. ch. 17.) 

The plaintiff below also claims that, at the sale of the property 
by the mortgagees, it was purchased by Irwin, one of them, 
through the intervention of a third person, and therefore the sale 
was voidable at the instance of the mortgagor. 

The fact was sufficiently proved, and the legal position is well 
taken. Irwin’s own testimony needs but a slight addition to 
enable us to find the fact, and that addition is supplied by the 
conduct of Irwin and Hale at and after the sale. Irwin says that 
he applied to his friend Hale to make the purchase, and told him 
that he would save him harmless, that he should lose nothing by 
it. At the sale, and just after his bid, upon being congratulated 
upon the purchase, Hale stated to the bystanders, among whom 
was Irwin, that he had bought for Irwin, though it does not appear 
that the latter heard it. Upon leaving town, a deed to Hale was 
_ executed by Irwin and the others, and left with Irwin’s attorney ; 
and immediately on his return a deed from Hale was made to him, 
and the only money that passed between them was the attorney’s 
fee for drawing papers and attending the sale, which was paid by 
Irwin. Hale paid nothing, made nothing, lost nothing, did every- 
thing at Irwin’s instance, and it is impossible to resist the convic- 
tion that he acted simply as his friend and agent. ‘The court, 
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then, correctly found that Irwin was the actual buyer. The legal 
effect of such purchase is plain. The doctrine that trustees, 
agents, administrators, guardians, attorneys, or others whose 
connection with any other person is such as to establish a confi- 
dential relation between them concerning his property or give 
them special knowledge and opportunities in regard to it, cannot 
without, and often cannot with, his full knowledge and consent, 
become the purchasers of such property, is well settled in the juris- 
prudence of England and of the United States. It is also well 
established by the civil law, and affirmed in those European states 
whose laws are founded upon it. The leading case in England is 
that of Fox v. Mackreth, 2 Brown’s Ch. 400, heard twice before 
Lord Chancellor Thurlow. in 1788, and reviewed in the House of 
Lords; and the doctrine of that case is affirmed and extended in all 
the authoritative cases since that time. Among the important cases 
in the United States where the question is involved are Davoe v. 
Fanning, 2 Johns. Ch. 252; Michaud e¢ al. v. Girod et al., 4 
How. 508; and Gardner v. Ogden 22 N. Y. (8 Smith) 327. 
Chancellor Kent, in Davoe v. Fanning, gives a very able review 
of the English cases and those at that time decided in this country, 
and leaves but little to be said upon the question. He states the 
true ground of the position, and, in criticizing some remarks of 
Lord Roselyn in another case, says: ‘‘ The objection to most of 
these observations is, that they do not place the question on the 
_true principle. However innocent the purchase may be in the 
given case, it is poisonous in its consequence. The cestuz que 
trust is not bound to prove, nor is the court bound to judge, that 
the trustee has made a bargain advantageous to himself. The 
fact may be so, and yet the party not have it in his power dis- 
tinctly and clearly to show it. There may be fraud, as Lord 
Hardwicke observed, and the party not able to prove it. It is to 
guard against this uncertainty and hazard of abuse, and to remove 
the trustee from temptation, that the rule does and will permit 
the cestui que trust to come, at his own option and without 
showing actual injury, and insist upon having the experiment of 
another sale.”? In Michaud v. Girod, the interposition of the 
third person to bid for the trustee was treated as itself a badge of 
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fraud, and Judge Wayne remarks: ‘‘The rule of equity is, in 
every code of jurisprudence with which we are acquainted, that a 
purchase by a trustee or agent of the particular property of which 
he has the sale, or in which he represents another, whether he has 
an interest in it or not, per interposiiam personam, carries 
fraud on the face of it.”? In giving the reason of the rule, he 
says: ‘‘ The general rule stands upon our great moral obligation, 
to refrain from placing. ourselves in relations which ordinarily 
excite a conflict between self-interest and integrity. It restrains 
all agents, public and private; but the value of the prohibition is 
most felt, and its application is more frequent, in the private 
relations in which the vendor and purchaser may stand toward 
each other. The disability to purchase is a consequence of that 
relation between them which imposes on the one a duty to protect 
the interest of the other, from the faithful discharge of which 
duty his own personal interest may withdraw him. In this conflict 
of interest the law wisely interposes; * * * and it makes 
no difference in the application of the rule that a sale was at 
public auction, bona fide, and for a fair price, etc. * * The 
inquiry in such a case is not whether there was or was not fraud 
infact. * * * The rule, as expressed, embraces every rela- 
tion in which there may arise a conflict between the duty which 
the vendor or purchaser owes to the person with whom he is deal- 
ing, or on whose account he is acting, and his own individual 
interest.”? In Gardner v. Ogden, the Court of Appeals of New 
York treated a clerk of an agent employed to sell plaintiff’s real 
estate as embraced within the rule, though the sale was by volun- 
tary deed of the plaintiff himself. An elaborate opinion is given, 
reviewing the leading cases, and the rule is enforced in all its 
stringency. Its application is based upon the fact that these clerks 
were employed in the office of the agent, not by plaintiff; 
that they had-access to his correspondence with their employers ; 
knew of his desire to sell the land, and of its condition, the same 
as their employers, and should be under the same disabilities. 

I have referred more fully to these cases, because counsel dwelt 
upon the fact, as important, that there was no actual fraud in the 
case before us. There is, it is true, no evidence of fraud in fact. 




















JANUARY TERM, 1869. 165 





Thornton v. Irwip. 





It does not appear that Irwin took undue advantage of the plain- 
tiff. . He had paid the debt, and had a right to avail himself of 
his security. His bid was the highest, and there is no evidence 
that the property could then have been sold for more. It is also 
true that the rule is adopted to prevent fraud, but still fraud need 
not appear. If it were required to show it, the rule would be 
wholly unnecessary, for fraud vitiates everything ; and this sale, 
if tainted by it, would be set aside, whether Irwin or any one else 
had bought the property. It is analogous to the statute of frauds, 
which invalidates transactions often very innocent. The disability 
is intended to lift the trustee above temptation ; to induce him—to 
compel him, rather—as far as possible, instead of planning sales 
to benefit himself, instead of to that end arranging them either as 
to time or the circumstances surrounding them, instead of study- 
ing to conceal material facts, to look only to the interests of the 
person for whom he acts. That person might be wholly unable 
to show actual fraud on the part of his trustee. He is not 
required to do it. I have only referred to these leading authori- 
ties in support of the general doctrine. More are unnecessary. 

The question has been raised in the courts of nearly every State 
in the Union, and has always been decided in the same way. 
All the text books strongly affirm it. 

’ Defendant’s counsel has cited two cases as relaxing the rule. 
One is Ives vy. Ashley, 97 Mass. 198, where the judge says: 
‘‘The authorities cited do not sustain the position that if an 
administrator about to sell real estate procures a person to pur- 
chase it on his own account, the sale is therefore void. The heirs 
may, within a reasonable time, elect to avoid it, and the purchaser 
is in such a case regarded as a trustee; or they may allow it to 
stand, and in such a case it is valid without any further act.”’ The 
rule is not so strongly put in this case as in Michaud y. Girod, 
but still it is sustained. The other case is Richards v. Holmes, 
18 Howard, 148, where the court decides that the auctioneer ata 
trustee’s sale may receive a specific bid from the absent creditor, 
though sent to the trustee. The creditor was not the trustee, nor 
was the trustee his general agent for purchasing the property, and 
the court treats his bid as though made by him on the ground. 
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Counsel strongly urges that the rule in its strictness applies only 
to naked trusts, and not to trusts coupled with interest, as in case 
of mortgagees with power to sell. I can see no reason why such 
mortgagee, so far as concerns the interests of the mortgagor, as 
well as the subject matter of the mortgage, is not a mere trustee, 
and should not be subjected to the: disabilities of a trustee. It 
makes no difference that he is also a creditor. If he voluntarily 
assumed a trust relation, if he is clothed with confidential powers, 
and opportunities are thus offered him to speculate at the expense 
of his principal, his acts should be guarded with the same jeal- 
ousy, and he should be equally removed from temptation, as 
though a mere trustee or agent. His personal interest as mort- 
gagee consists only in securing the debt and seeing that the prop- 
erty pays it. The debtor’s interest embraces and extends beyond 
that, and it is the trustee’s duty to guard it as his own. As to 
that interest as well as his own he is a mere trustee, and he 
cannot ignore his obligations. 

I have examined the books with care, and, while simple mort- 
gagees are allowed to purchase at judicial sales of the mortgaged 
property, I have been unable to find a case where at his own sale 
a mortgagee with power to sell may acquire title as against the 
mortgagor. In Henricks v. Robinson e¢ a/., 2 Johns. Ch. 283, 
the court, upon a creditor’s bill, went so far as to sustain, as 
against creditors, a sale by the mortgagor to his mortgagee with 
power to sell, as made in good faith and for a fair price, and I 
have seen no case that goes further. The cestuz gue trust in this 
case made no complaint, and the creditors could only impeach the 
sale for fraud. 

Sugden (on Vendors, bottom p. 890) says: ‘‘ But if a mort- 
gagee take a conveyance with a power of sale, he is a trustee for 
sale, and as such is disabled from purchasing.”’ 

Hilliard (on Mortgages, ch. 7) describes the gradual recognition 
of mortgages with powers of sale in the mortgagee; regards them 
as established, though for some time they were looked upon with 
suspicion. He treats such powers as ‘‘ trusts declared upon the 
legal estate in the mortgagee,” and shows that, like other powers, 
they should be strictly pursued. 
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In Howard v. Ames, 3 Metcalf, 308, the Supreme Court of 
Massachusetts subjects the mortgagee with power to sell to cer- 
tain obligations: ‘‘ Like any other agent, factor, a trustee to sell. 
Like other trustees, he cannot himself directly become the 
purchaser, or do the same thing through the agency of another.” 
See also Middlesex Bank v. Minot, 4 Met. 325. 

The Supreme Court of California, in Benham v. Rowe, 2 Cal. 
387, applies the rule to mortgages as follows: ‘‘ When a power 
of sale is contained in a mortgage, and a sale made by virtue of 
such power, and the mortgagee becomes the purchaser, the equity 
of redemption still attaches to the property in favor of the mort- 
gagor.”’ In this case the power to sell was in the mortgagee, and 
not in a third person. 

In Hyndman v. Hyndman, 19 Verm. 9, the Supreme Court of 
Vermont makes the same application of the rule, and says that 
‘‘such sales have always in the English chancery, and in this 
country, unless where the matter is controlled by statute, been 
held voidable at the election of the mortgagor.” 

In New York, Michigan, and Minnesota, this matter is regu- 
lated by statute, and, by conforming to the statute, the mortgagee 
is permitted to purchase; but no such permission is granted in 
Missouri. 

The relief granted by the court in the various cases which fill 
the books varies according to circumstances. In naked powers to 
sell, a re-sale is usually ordered. In mortgages, the usual order 
has been to permit the mortgagor to redeem ; and the relief given 
in the Circuit Court in the case before us was the correct one. 

A question of pleadings is raised. The plaintiff in error 
claims that the plaintiff below laid no foundation in his petition 
for the relief obtained. It is evident that the mind of the 
pleader was principally directed to the first branch of his case. 
But the averments that the mortgagee purchased the property, 
through another, at his own sale, are clear and distinct, though 
closely connected with other averments not found to be true. 
They furnish sufficient ground for the main relief prayed for and 
granted, to-wit: that the sale be set aside. The two distinct 
facts set up in the petition, that the first mortgage was satisfied, 
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and that, notwithstanding, the property was sold under it and bid 
in by Irwin, are not contradictory or inconsistent, as is claimed. 
Both may be true. It may be true that there was a transaction 
between the parties, the legal effect of which would satisfy the 
mortgage ; and it may also be true that this effect was not recog- 
nized by the mortgagee, and that he proceeded to sell and bid in 
the mortgaged property. If allegations are inconsistent, the 
proof of one must disprove the other. One may not deny that 
he made a contract, and also plead that, after he had made it, he 
was released from its obligations. 

The relief granted is also quite consistent with that sought. 
The plaintiff asked that the sale be set aside and that he be per- 
mitted to redeem the second mortgage. The sale was set aside, 
and he was. permitted to redeem both the mortgages ; for both 
were given for the same debt, and the payment of the debt 
extinguishes both. 

It should be observed that no objection was taken below to the 
‘joinder of two equitable causes of action in one count or state- 
ment, and we will not here consider the question whether such 
objection should lie. 

The judgment of the District Court affirming the judgment of 
the Circuit Court is affirmed. The other judges concur. 
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Anprew Apams, Plaintiff in Error, v. James P. Hickman, 
Defendant in Error. 





1. Practice, Civil — Trials — Interlocutory Judgments, when set aside—A 
meritorious defense and a reasonable degree of diligence in making it is all 
that it is necessary to establish,in order to justify the setting aside of an inter- 
locutory judgment 


Error to First District Court. 


This is a suit of attachment instituted in the Circuit Court of 
Cooper county, on the Ist day of December, 1866, founded on 
an account for the sum of $835.48. The ground for the attach- 
ment, as set out in the affidavit of plaintiff, is the non-residence 
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of the defendant. An order of publication was made by the clerk 
in vacation, and published in a newspaper printed in Cooper 
county, and a writ of attachment was issued, and the real estate 
of defendant attached by the sheriff of said county; said writ was 
returnable to the February term, 1867, of said court. At the 
return term, the attorney of Hickman obtained leave to file an 
answer ninety days before the next term of said court, that being 
the August term of said court, 1867. At that term, defendant 
not answering, plaintiff filed his motion for a judgment by default, 
which motion, on the 29th day of August, 1867, was sustained, 
and an interlocutory judgment was rendered against defendant. 
Defendant, on the 80th day of August, 1867, filed his motion to 
set aside said interlocutory judgment and for leave to answer, 
which motion the court overruled, and refused to permit defend- 
ant to file his answer, and afterward rendered a final judgment 
against defendant. The defendant then filed his motion to set 
aside said final judgment, and for a new trial, which motion was 
also overruled by the court; to which action of the court the 
defendant objected, and duly excepted, and appealed from the 
decision to the District Court, where the judgment of the Circuit 
Court was reversed, and the plaintiff brings the case here by 
writ of error. 


dams, for plaintiff in error. 


I. The good cause shown to set aside a judgment by default 
must not only be a meritorious defense, but the exercise of all 
due diligence both by the party and the attorney. No distinction 
is made between the negligence of a party and that of his attor- 
ney. (Freeman v. Morris, 7 Mo. 6; Green vy. Goodloe,.7 Mo. 
25; Kirby & Potts v. Chadwell, 10 Mo. 392; Austin v. Nelson, 
11 Mo. 192; 29 Mo. 843 ; Lamb v. Nelson, 34 Mo. 501; Palmer 
v. Russell, 34 Mo. 476; Bank of Missouri v. Bray, 37 Mo. 
186; Bosbyshell v. Summers, 40 Mo. 175; passim, see 
Lecompt and Wife vy. Wash, 4 Mo. 557, where the judgment of 
the Circuit Court was reversed because a judgment by default was 
set aside on an insufficient affidavit.) In the case at bar, there 
was gross negligence both on the part of the attorney and his 
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client. Defendant was fully aware that a suit would be com- 
menced against him before he left for Europe, and had retained 
his attorneys to defend the suit. The client’s presence here was 
not at all necessary to frame and file the answer. It was not 
required to be sworn to. The attorney, Draffin, knew that the 
suit had been instituted long before the February term. The 
affidavit shows nothing to the contrary. But he had ample time, 
after the order was made extending the time to plead till ninety 
days before the next term, to have communicated by letter with 
his client in England, and obtained the necessary information, if 


_ he lacked any, to prepare the answer. There was not only no dili- 


gence shown, but the affidavit does not pretend to set out any 
merits. (Lamb v. Wilson, 34 Mo. 501; 29 Mo. 344-5.) The 
affidavit must set out the facts constituting the defense, in order 
that the court may see whether the alleged defense is meritorious. 


Draffin & Muir, for defendant in error. 


The Circuit Court erred in refusing defendant permission to 
file his answer, and its judgment was properly reversed. (11 Mo. 
438; 38 Mo. 269: 89 Mo. 413.) 


CurRIER, Judge, delivered the opinion of the court. 


The question involved here is one of practice. An interlocutory 
judgment by default was rendered against the defendant, who, 
the succeeding day, moved the court to set it aside, and for leave 
to file an answer. The motion was accompanied with an affidavit 
and various exhibits. It was overruled by the court, and final 
judgment entered for the plaintiff. This judgment was reversed 
by the District Court, and the plaintiff brings the case here by 
writ of error. From the affidavit and papers in the case, among 
which is the defendant’s answer, it appears that the suit was by 
attachment to the Cooper County Circuit Court, February term, 
1867, the defendant being a non-resident, and notice being given 
by publication, No actual notice of the pendency of the suit 
appears to have reached him till July, 1867. The defendant was 
absent in Europe from about the last of the preceding December 
till that time. Before leaving for Europe, in December, in antici- 
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pation of a suit, the defendant engaged counsel to represent him, 
who appeared at the February term of the court and obtained an 
extension of the time for pleading to within ninety days of the 
succeeding August term of the court, it being then believed that 
the defendant would be back from Europe by the 1st of May, 
1867. He did not reach New York, however, till July, where he 
met a letter from his attorney advising him of the suit. He there- 
upon hastened to Boonville, and had his answer prepared, which 
was lodged with the clerk of the court on the 9th of July. He 
then proceeded to Texas, and obtained testimony to be used on 
the trial of the cause, and was ready for trial at the August term, 
to which the case stood continued. The answer is elaborate, and 
the affidavit filed by the attorney states that it could not be 
prepared without the assistance of the defendant. The earnest 
determination of the defendant to defend against the claim sued 
on is manifest. Under the circumstances it would be,-as it seems 
to us, more technical than reasonable to deny him an opportunity 
of doing so. The answer discloses merits, and the affidavit and 
exhibits show reasonable diligence, both on the part of the attor- 
ney and his client. A meritorious defense and a reasonable degree 
of diligence in making it is all that it is necessary to establish,in 
order to justify the setting aside of the interlocutory judgment. 

The judgment of the District Court reversing the judgment of 
the Circuit Court is affirmed. The other judges concur. 





Tnomas J. Hart, Plaintiff in Error, v. J. B. HANDLIN, Defend- 
ant in Error. 


1, Contracts, rescission of, may be insisted upon, in what case-—Where, in a 
contract of sale of land, the defect or diminution or incapacity in the property 
is large, and substantial compensation cannot be made, the purchaser may, in 
proper time and way, insist upon a rescission of the entire contract. But 
where the substance of the contract can be executed, it will stand, and the 
remedy of the purchaser is in the way of compensation. 

2. Contracts, right of rescission of, need not be insisted upon—May be insisted 
upon at what time.—W here the purchaser has an undoubted right of rescission 

of his contract on discovery of the defect, he is not bound to exercise that right. 























172 JEFFERSON CITY. 








Hart v. Handlin. 





He can affirm the contract and look to the vendor for compensation. He has 
his election to affirm or rescind the contract ; but he is bound to make that elec- 
tion at once, on discovering the existence of the defect. He is not at liberty 
to hesitate and delay, and wait for a future view of his convenience or the 
market value of the property, before determining the question of his affirm- 
ance or rescission of the contract. 


Error to First District Court. 


The facts of the case sufficiently appear in the opinion of the 
court. 


Gordon § White, for plaintiff in error. 


I. The payment of the two notes mentioned in the answer of 
defendant is a condition precedent to the making of the deed of 
conveyance. | 

Il. The answer does not negative the fact that the contract 
could be substantially complied with. (38 Pars. on Cont. 400.) 
Nor does the answer aver that a third party was using, or ever had 
or would use or assert the right to use, the pretended right of way 
on said stairs, or that the removal of the pretended right was essen- 
tial to defendant. (Cassamajor v. Strode, 8 Eng. Ch. R. 201.) 

IiI. The answer should have shown that defendant offered to 
retire from said contract in a reasonable time after he discovered 
the pretended defect in title. (Ferguson v. Sawyer, 1 Wood. & 
Min. 147-9; Hogart v. Scott, 4 Eng. Ch. R. 482; 5 zd. 504; 
2 Pars. on Cont. 780-2, and note z.) 

IV. Defendant’s answer does not set out facts to show that the 
pretended easement or right of way was such a damage to the 
building that he could not have been compensated in damages. 
The rule is, not to rescind a contract where compensation in dam- 
ages can be made. (1 Blackst. R. 278-278; Bogart v. Bost, 3 
Eng. Ch. R. 548; 2 Kent’s Com. 471.) The answer does not 
set up the fact that it would have been out of defendant’s power 
to have discovered the pretended defect in title if he had made the 
proper inquiry; and it was his duty to examine for himself, and 
not to have relied upon the representations of plaintiff. (Greeley 
v. Smith, 3 Sto. R. 659, 695, 696; Mason v. Crosby, 1 Wood. 
& Min. 852, 353; 2 Pars. on Cont., new ed., 769, 770, note; 
3 zd. 400, note, 402.) 
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V. The contract is only to be rescinded where a large portion of 
the estate cannot be conveyed or it would be inequitable to do so. 
(Jones v. Martin, 6 Eng. Ch. R. 68; Luckett v. Williamson, 31 
Mo. 59.) A mere hardship or difficulty will not suffice to prevent 
a performance of a contract. (2 Pars. on Cont., new ed., 672.) 

VI. The defendant should have averred in his answer that he 
not only bought, being ignorant of the right of way mentioned, 
but that plaintiff knew of the defect of title and failed to disclose 
it. (McFarland v. Carver, 84 Mo. 197.) 


Owens §& Wood, and Ewing § Smith, for defendant in 
error. 


I. The answer is a good defense to the petition. It alleges 
fraud and a failure of consideration of the note. It sets up that, 
by the agreement of the parties, a good warrantee title was to be 
made upon the payment of the purchase money. Now, if it can 
be shown that the vendor, at the time of sale and at the time of 
the payment of the purchase money, was not seized of an inde- 
feasible title to the realty bargained for, and cannot make a good 
title, then that is a good defense to the note, or to suit for the 
purchase money. (Pecan v. Chouteau, 13 Mo. 527.) 

If. ‘*An agreement to convey land by deed of general war- 
ranty amounts to an engagement that the party so agreeing has 
or will have an indefeasible title ;”’ and if, in a suit for the pur- 
chase money, it can be shown that he has not such title, he can 
not recover, and under the proper allegations and proofs the con- 
tract may be rescinded. False representations, and inability on 
the part of plaintiff to make good the title, if proven, would he 
snflicient. (Luckett v. Williamson, 81 Mo. 54.) 

Ill. This is an executory contract, and this defense may be 
maintained. (Taylor v. Johnson, 19 Texas, 251; Cooper v. 
Livingston, 19 ¢d. 260; Hunt v. Reynolds, 20 zd. 595; Hunt 
v. Blackburn, 20 ¢d. 595; Littlefield v. Tinsley, 22 zd. 259; 
Gibert v. Peteler, 88 Barb. N. Y. 488; Sugd. on Vendors, 210. ) 

IV. The defendant had the right to pay the purchase money 
and rely on his covenants for title, or to take steps to rescind the 
contract. (Reese v. Kink, 29 Ala. 406.) 
12—voL. XLUI. 
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CurRIER, Judge, delivered the opinion of the court. 


The plaintiff sues to recover the sum due on a promissory note 
executed by the defendant. The answer admits the execution of 
the note, but for defense avers in substance that it was given in 
part payment of certain real estate in the town of California, 
which, as the answer alleges, the defendant was induced to buy 
upon the representation of the plaintiff that his title to the prop- 
erty was perfect and unencumbered ; that the defendant, in igno- 
rance of the facts, and relying upon the plaintiffs representations, 
made the purchase February 15, 1866, taking the plaintiff’s title 
bond therefor, by which the plaintiff covenanted to give to the 
defendant a deed of general warranty on the payment of the 
purchase money in full; that $1,000 of the purchase money was 
paid down, and two notes of $1,000 each, payable in one and 
two years, were given for the balance, the note in suit being one 
of them; that the plaintiff’s title was in fact at the time defect- 
ive, and that it has since continued to be so defective, in this, 
that a third party had and still holds aright of way over the 
premises to a certain stairway, and over the stairway through a 
building on the premises ; that the exclusive use of this stairway 
was the principal inducement to the purchase ; that the considera- 
tion of the note in suit has therefore failed, and that he cannot 
be compensated in damages for the alleged injury. The answer 
concludes with a prayer for a decree rescinding the contract of 
purchase and canceling the notes, and for a reimbursement of the 
cash payment of $1,000. 

It appears from the counter claim forming a part of the answer 
that the defendant entered into the possession and enjoyment of 
the premises March 10, 1866. When he first came to a knowl- 
edge of the existence of the alleged right of way does not appear, 
but it is alleged that the defendant has not been able to enjoy the 
exclusive control of the property because of it, which points to 
an interruption from the beginning. It is not stated that the 
defendant took any action whatever looking to a rescission of the 
contract till he came to file his answer in this cause. 

That part of the defendant’s answer relating to this defense 
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was stricken out by the Circuit Court upon the plaintiff’s motion, 
and final judgment rendered in his favor for the amount of the 
note sued on. The defendant took the case to the District Court, 
where this judgment was reversed. The plaintiff brings it here 
by writ of error. We think the District Court was wrong in 
reversing the judgment of the Circuit Court. That part of the 
answer stricken out states no sufficient defense. The facts pre- 
sented do not, in our view, make a case for a rescission of the 
contract of sale, as asked by the defendant. They do not show 
any inability on the part of the plaintiff to make good his con- 
tract, with the exception of this alleged right of way; and as to 
this there is nothing in the case which indicates, to our minds, that 
itis out of the range of adequate compensation. The rule on 
this subject is, that where the defect or diminution or incapacity 
is large, and substantial compensation cannot be made, as where 
there was a want of title to two hundred and nine acres in a pur- 
chase of six hundred and ninety-eight acres (7 Beav. 546), in 
such a case the purchaser may, in proper time and way, insist on 
a rescission of the entire contract. But where the substance of the 
contract can be executed, as in the case before us, it will stand, 
and the remedy of the purchaser is in the way of compensation. 
(See 3 Pars. on Cont. 400; Luckett v. Williamson, 51 Mo. 54.) 

The answer, in its conclusion, alleges that the defendant can 
not be compensated in damages. But this is a conclusion to be 
drawn from the facts of the case, and the facts alleged do not 
sustain any such conclusion. But if the case was one in which 
the purchaser had undoubted right of rescission on discovery of the 
defect, he was not bound to exercise that right. He could do as 
he pleased about it. If he considered it for his interest to affirm 
the contract and look to the vendor for compensation, it was his 
right to do so. He had his election either to affirm or rescind 
the contract; but he was bound to make that election at once, on 
discovering the existence of the alleged right of way. He should 
then, on discovery of the encumbrance, have disaffirmed the con- 
tract. That was the time for him to have acted and taken his 
position. He was not at liberty to hesitate and delay, and wait 
for a future view of his own convenience or the market value of 
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the property, before determining the question of the affirmance 
or rescission of the contract. (2 Pars. on Cont. 780; 1 Den. 69; 
4 Cond. Eng. Ch. 482; 5 zd. 504.) According to the allega- 
tions of the defendant’s answer, he did not have at any time the 
exclusive use and control of the stairs, because of the alleged 
right of way. He must therefore have known of the existence 
of such outstanding right. He nevertheless continued to hold 
‘and enjoy the property, from March 10, 1866, forward, till this 
suit was brought against him, without taking any action what- 
ever, so far as appears, looking to a disaffirmance of the contract 
of purchase. 

The judgment of the District Court reversing the judgment of 
the Circuit Court is reversed, and the judgment of the Circuit 
Court is affirmed. The other judges concur. 





Rosert B. EpMonson, Respondent, v. Benyamin Kite, Appel- 

lant. 

1. Landlord and Tenant — Use and occupation, action of.—The action for 
use and occupation cannot be maintained, unless the relation of landlord and 
tenant, express or implied, exists between the parties. 

2. Landlord and Tenant — Use and occupation, action of — Trespasser.—A 


trespasser cannot be sued for use and occupation, nor can the landlord waive 
the tort and proceed against him as a tenant. 


Appeal from Third District Court. 
H. J. Lindenbower, for appellant. 


I. An action for the use and occupation of premises will not 
lie where the relation of landlord and tenant does not exist, 
founded upon an agreement, express or implied. (Cohen v. 
Kyler, 27 Mo. 122; Hutton v. Powers, 38 Mo. 353.) 

II. The fourth section of the eleventh article of the constitu- 
tion of the State of Missouri, adopted in the year 1865, when 
pleaded, is a complete bar to the prosecution of any suit on account 
of any act done by the defendant in pursuance of orders received 
by him from any person vested with military authority. (Smith 
v. Owen, 42 Mo. 508; Drehman v. Stifel, 41 Mo. 184.) 
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James F. Harden, and Baker §& Ellis, for respondent. 


The law implies agreement on the part of the defendant to pay 
what the use and occupation of the plaintiff’s building was rea- 
sonably worth. ‘This action was properly brought for use and 
occupation. ‘*A petition stating such facts as show a right of 
recovery in the plaintiff will be sufficient, although the facts are 
not so stated as to show aright of recovery in any of the common 
law forms of action.”? (Jere Ahern y. John Collins, 39 Mo. 
145.) Our statute declares that there shall be but one form of 
action, and that ‘‘this shall be denominated a civil action.” 
(Gen. Stat. 1865, p. 651, ch. 161, § 1.) 


Buiss, Judge, delivered the opinion of the court. 


The plaintiff brings his suit in the Greene County Circuit Court 
‘“‘for the rent, use, and occupation of a house, the property of 
the plaintiff.”? The defendant filed his answer, which was stricken 
out, and afterward an amended answer, denying that he 
rented the room in the petition mentioned from the plaintiff; and 
further stating that the plaintiff was not in possession of the 
room when defendant took possession, but that the government 
authorities had possession of it, because the plaintiff was a rebel ; 
that he was occupying another room in Springfield for a post-office, 
which the military authorities took possession of ; and the captain 
and quartermaster of the district ordered and forced the defend- 
ant to take possession of plaintiff’s room. Defendant gives the 
dates of the orders, and states that he continued to occupy 
during the time for which plaintiff claims rent, in pursuance of 
orders from the military commander of the post, and pleads in 
bar the fourth section of the eleventh article of the constitution 
of the State. 

After the close of the testimony the defendant asked leave to 
file an amended answer, to conform to the testimony, making the 
alswer more precise, and varying it principally in averring that 
the United States military authorities themselves took possession 
of plaintiffs building, and removed the post-office to it, and that 
defendant was compelled by them to transact the public business 
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in that room—which motion was refused, and verdict and judgment 
was given for the plaintiff and affirmed in the District Court. 

At plaintiff’s instance the court instructed the jury that ‘if 
they believe from the evidence that the defendant occupied the 
room or house of the plaintiff, * * the law implies a promise 
to pay;” and that ‘‘no military authorities or orders to the 
defendant to occupy said house will protect him from paying for 
the use of the same.” 

The court refused to give any of the instructions asked by 
defendant, which were, in substance, that if the jury believe that 
the United States military authorities had possession and control 
of the room during the time the defendant kept the post-office in 
it, they would find for defendant ; also, that if defendant did not 
rent the room of plaintiff, or contract with him for it, they should 
find for defendant. 

The first question presented is the liability of the defendant to 
pay rent for the ‘“‘use and occupation” of plaintiff’s premises 
without holding to him the relation of tenant. This court has 
often held that the action for use and occupation cannot be main- 
tained unless the relation of landlord and tenant, express or 
implied, exists between the parties. (Hood v.-Mathis, 21 Mo. 
808 ; Cohen v. Kyler, 27 zd. 123; Hutton v. Powers, 88 zd. 
853; see also 8 Bac. Ab. 504; Birch v. Wright, 1 T. R. 378; 
Gunn v. Scovill, 4 Day, 228 ; Henwood v. Cheeseman, 3 Serg. & 
R. 500; Osgood v Dewey, 13 Johns. 240; Bancroft v. Ward- 
well, zd. 490; Butler v. Cowles, 4 Ohio, 205; Sinnard v. 
McBride, 3 zd. 264; Richey v. McBride, 6 ¢d. 371; Peters v. 
Elkins, 14 zd. 844; Newby v. Vestal, 6 Ind. 412; Frazer v. 
Jones, 6 Blackf. 386.) 

All these authorities sustain the Missouri doctrine, and some of 
them expressly contradict the claim of the plaintiff that a tres- 
passer may be sued for use and occupation; that the landlord may 
waive the tort and proceed against him as atenant. This doc- 
trine seems to be held in the Massachusetts courts. (See 
Cummings v. Noyes, 10 Mass. 433; Boston v. Binney, 11 Pick. 
1.) ButI can find no other courts to sustain it. Judge Read, 
in Peters v. Elkins, 14 Ohio, 344, says that ‘‘the action for use 
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and oceupation will lie only between persons holding the relation 
of landlord and tenant. It sounds in contract, and springs from 
the mutual assent of owner and occupant, that the latter holds by 
permission of the former. If the occupant enter and hold with- 
out permission or right, he is a trespasser; nor can the owner 
waive the trespass and make him his tenant without his consent.”’ 

In Henwood v. Cheeseman, 3 Serg. & R. 500, the court say: 
‘‘But if the defendant came on as a trespasser, the plaintiff cannot 
recover in action for use and occupation.”? In abolishing the 
forms and names of actions, the code does not abolish their char- 
acter. They exist in the nature of things. The petition must 
contain a statement of the facts constituting the cause of action. 
In suing for a tort he must state the facts that constitute the tort ; 
otherwise he cannot prove these facts. There was manifest error 
in this case in holding that the relation of landlord and tenant 
existed from the mere fact of occupancy. All the evidence shows 
that there was no such relation, either express or implied. 

The judgment of the District Court is reversed, and the case 
remanded to the Circuit Court for further proceedings. The other 
judges concur. 





Wiit1am C. Youne, Plaintiff in Error, v. Greorae W. CoLemMan 
and BensaMIn Cason, Defendants in Error. 


1. Practice, Civil — Pleadings — Causes, legal and equitable — Misjoinder.— 
A petition containing in the same count a prayer for equitable relief, and also 
for rents and profits and for possession of the premises. is bad for misjoinder. 
The statute requiring the separate statement of legal and equitable causes of 
action should be strictly observed. But in such cases the equitable claim can 
be considered, and the rest of the petition may be treated as surplusage. 

2. Practice, Civil — Instructions — Jury Trial.— Instructions are proper only 
where there is a jury trial, or where issues of fact in actions at law are sub- 
mitted to the court. 

8. Conveyances — Mistakes in Deeds — Equity — Relief — Purchaser with 
notice.—In all cases of mistakes in deeds, courts of equity will interfere as 
between the original parties, or those claiming under them in privity, such as 
personal representatives, heirs, devisees, legatees, assignees, voluntary 
grantees, or judgment creditors, or purchasers from them with notice of the 
facts. And this is true even where the property embraced in the deed has 
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been sold upon execution. But the mistake must be clearly proved, and the 
present indebtedness of him who executed the deed to the grantee therein 
must be established. And in case of such privity in a deed of trust given 
to secure an indorser who has paid the note indorsed, and is not otherwise 
reimbursed, the mistake set forth should be corrected. 

4. Conveyances, mistakes in— Equity — Relief — Estoppel.— Plaintiff in such 
an action is not estopped from securing relief because the land had been pre- 
viously sold under judgment execution in his favor, unless he directed the 
land to be sold, or received a portion of the proceeds. 


Error to First District Court. 


At the time of the purchase of the land in controversy by 
Cason, he was notified of the existence of the first and second 
deeds, both constructively and actually. After his purchase Cason 
took possession of the land and put defendant Coleman thereon as 
tenant; and afterward there was a sale under the deed of trust, and 
Young, the plaintiff, became the purchaser, and commenced this 
suit to recover the possession of said real estate, and for damages. 

The defendant answered, denying the facts set up in the peti- 
tion, and pleaded the statute of frauds and the statute of limita- 
tions, and that Young is estopped from setting up any claim to 
the land. 

For a general statement of the case see cpinion of the court. 


Ewing § Smith, for plaintiff in error. 


I. A court of equity will correct a mistake in the description 
of land in a deed, against a subsequent purchaser with notice. 
(Henkel v. Royal Assurance Co., 1 Ves. 314; Sto. Eq. §153, 
and authorities there cited.) This position is not at variance 
with that rule of evidence that prohibits the introduction of parol 
testimony to vary the stipulations in a written contract; but it is 
similar to the exception to this rule which does permit such 
evidence in cases of fraud. So the position or rule contended 
for will permit parol evidence to correct evident and innocent 
mistakes of both parties to a written contract. (Sto. Eq. § 155- 
60.) In White v. Wilson, 6 Blackf. Ind. 448, it is said: “A 
mortgage to indemnify a surety, by mistake, did not include one 
tract of land intended by the parties to be embraced therein ; 
judgments by creditors of the mortgagor were recovered against 
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him; the surety paid the debts on which he was liable, against 
which the whole amount of the land intended to be included in 
the mortgage was not sufficient to indemnify him; and the mort- 
gagor and debtor was insolvent. edd, that equity would correct 
the mistake in the mortgage, and gave the mortgage priority to 
the judgment liens on the land so omitted by mistake.”? (Hook 
v. Craighead, 82 Mo. 405; Leitensdorfer v. Delphy, 15 Mo. 
160; Henderson v. Willis, 4 Scam. Ill. 18; Goveurner v. Titus, 
1 Edw. Ch. R. 477; Blessing v. Beatley, 1 Rob. Va. 287; Wat- 
son v. Cox, 1 Ired. Ch. 389; Simmons v. Worth, 3 Sm. & Mar. 
Ch. Miss. R. 67; 86 Mo. 526; 26 Mo. 56; 2 Johns. 585; 5 
Johns. 224, 184; 10 Conn. 244; 1 Johns. Ch. 607; 1 Dev. Eq. 
379; 1 Pet. U. S. 18; 8 Clark’s Iowa, 557; 4 zd. 314.) 

If. This case is not within the statute of frauds, and plaintiff’s 
second instruction is the law. It is as follows: ‘‘ The evidence 
introduced fails to bring this case within the statute of frauds, 
and the court will disregard that plea set up in defendant’s 
answer.”? The creation of the trust in this case is in writing, 
and is also recorded, and a mistake in the deed will be corrected 
by a court of equity, and the land accidentally left out will be 
held for the use of the party for whom it was intended — especially 
where Cason, the purchaser, had actual and constructive notice of 
the fact prior to his purchase, as in this case. And to make the 
question of notice still stronger against Cason, the second deed 
of trust was given and recorded before Cason’s purchase, and, 
being in writing also, clearly takes the case out of the statute of 
frauds. Even if there were the least foundation for the position 
that this case was within the statute of frauds, yet there was such 
part performance between Cordell and Young as would take it 
out of the statute. Cason, with notice, stands where his vendor, 
Cordell, did. 

Ill. This action is not barred by the statute of limitations. 

IV. Young is not estopped in this action by any act or omis- 
sion on his part. Young was present at the execution sale, and 
notified all persons that the land belonged to himself and others, 
and not to Cordell. There was no sale under Young’s judgment 
and execution, nor was there even a levy; and, if no sale, of 
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course no estoppel. In order to constitute an estoppel, the influ- 
ence of the acts or admissions of the party must be shown to have 
been an immediate and direct influence. (Watkins v. Peck, 13 
N. H. 360; Reynolds v. Louisberg, 6 Hill, 534; Casey v. Jules, 
1 Gill. 430; Wallace v. Truesdale, 6 Pick. 457; Whitney v. 
Holmes, 15 Mass. 162; Miller v. Cresson, 5 Watts & Serg. 284, 
etc.; Newman v. Hook, 37 Mo. 207; 3 Hill, 219; Taylor v. 
Zepp, 14 Mo. 482.) 

V. A purchaser with notice is treated by the courts just as his 
vendor; and Cason, having both actual and constructive notice, 
stands exactly in the position Cordell himself would have occupied 
if his property had not been sold, and Cason will be held to be a 
trustee for Young. (Sto. Eq. 895; Sugd. on Vend., 1st Am. 
from 2d Lond. ed., 470, 471, and authorities there cited; 4 
Kent, 172; Wallace v. Wilson, 80 Mo. 885; 14 Mo. 170; 20 
Mo. 183; Murray v. Ballou, 1 Johns. Ch. 566; Heatley v. Fin- 
ster, 2 Johns. Ch. 158.) 

VI. By late decisions of this court it has been held that equity 
cases to set aside deeds and decree title cannot be joined with 
ejectment. This is a case of that kind. But having been tried 
by the court, and the finding for the defendant, we ask that the 
ejectment be disregarded, and that this court will enter up such 
decree as the Circuit Court should have entered upon the equity 
part of the case. 


H. C. Hayden, and Lay § Belch, for defendants in error. 


I. There was no contract proven, either written or verbal, for 
a court of equity to reform. Cordell’s bare unexecuted intention 
did not create a trust which will be enforced in favor of any one. 

It. The plaintiff, Young, is in court without a shadow of right 
or title. He bought nothing at the sheriff’s sale under the deed 
of trust, which point is fully decided in the case of Haley v. 
Bagley, 37 Mo. 364. 

III. Young bought nothing at the trustee’s sale. It was not 
a case of substitution contemplated by the statute. There was 
no notice, and the statutory requirements were not complied with. 

IV. Cordell’s attempt, after the lien of the judgments had 
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attached, to correct the first deed by making the second deed, was 
a nullity. He could not thereby divest the judgment liens. 

V. Cason had no sufficient notice of the alleged equity for a 
reformation, or of a previous subsisting contract and a mistake 
therein. Young’s statement to the bidders at the execution sale 
did not amount to a notice of such equity. 

VI. The statute of limitations of five years is a, bar. 

VII. Young is estopped from averring anything against the 
title which he sold under his execution, of which he now seeks to 
divest Cason, his purchaser. 


Buss, Judge, delivered the opinion of the court. 


Plaintiff filed his petition in the Cole County Circuit Court, 
setting forth that on the 10th of February, 1858, one Cordell 
executed to one Parsons a deed of trust, for plaintiff’s use, to 
secure him as indorser upon a note of $1,400 to the Fayette 
Branch Bank; that a mistake was made in the description of 
part of the Jand, and to cure it another deed of trust was exe- 
cuted, July 26, 1859, by Cordell, to the same trustee for the 
same use; that in 1864, the trustee having left the State, the 
Circuit Court appointed the sheriff to execute the trust, who 
offered the land for sale, and it was bid in by plaintiff. The 
petition also shows that defendant Cason, in 1858, obtained a 
judgment against Cordell for $2,400, and in 1859 sold and bid 
in the land, by mistake omitted or misdescribed in the first trust 
deed, but embraced in the second. The plaintiff asks that the 
title be vested in him ; that the conveyance of the sheriff to Cason 
be declared void ; and for possession of the premises. Defend- 
ant Cason admits the trust deeds, but denies the mistake; sets 
forth various other judgments against Cordell, rendered after the 
first and before the second trust deed—upon which, as well as his 
own judgment, the property was sold — one of which was in favor 
of plaintiff; claims an estoppel and the benefit of the statutes of 
frauds and of limitations. 

The evidence shows the two trust deeds, the substitution of the 
sheriff as trustee, and sale by him to the plaintiff for the sum of 
seventy-five dollars; also the various judgments and executions 

















184 JEFFERSON CITY. 





Young v. Coleman et al. 





against Cordell, the sale of the misdescribed land to defendant 
Cason, and that he bought with notice of plaintiff’s claim. All 
the testimony in relation to the consideration of Cordell’s deed 
and the mistake is given, as follows: 

‘¢The plaintiff then introduced Enos B. Cordell as a witness, 
who testified that in February, 1858, he made a deed of trust to 
M. M. Parsons, as trustee, to secure W. C. Young as his indorser 
on a note for about $1,400 to the Bank of Missouri at Fayette ; 
that he intended to put a certain tract of land mentioned in the 
petition, known as the ‘‘ Clendenin tract,” in the deed of trust, 
but that by mistake the same was left out, and the numbers of . 
other lands not belonging to him were inserted in the deed; that 
he did not discover the mistake until some time afterward, when 
his attention was called thereto by those interested. In order to 
correct the mistake, he made a second deed to Parsons as trustee. 
Witness explained the reason why the note bore date subsequent 
to the date of the first deed of trust, the date not being put to 
the note until the same was discounted in bank, which was some 
time after the execution of the deed. The note was introduced, 
shown to and recognized by the witness.” 

The Circuit Court rendered judgment for defendants, which 
was affirmed by the District Court. ’ 

The petition contains in the same count a prayer for equitable 
relief; also, prayer for rents and profits, and for possession of 
the premises. This is clearly a misjoinder. Our statute provides 
that different qauses of action, ‘‘ whether legal or equitable, or 
both,” may be united in one petition, but they must be ‘‘ sepa- 
rately stated, with the relief sought for each cause of action.” 
Legal and equitable causes of action require different modes of 
trial and different relief. Their union, even when admissible and 
properly stated, tends to create confusion, and the statute 
requiring their separate statement should be strictly observed. 
(See Peyton v. Rose, 41 Mo. 257, and numerous other cases in 
this court.) But the equitable claim of plaintiff can be consid- 
ered ; and we will treat as surplusage the rest of the petition. 

The trial below was by the court; and a large number of legal 
propositions, in the nature of instructions, were asked to be stated 
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by the court, some of which were given and some refused. It is 
unnecessary to consider these propositions, as they are only proper 
when there is a jury trial, or where issues of fact in actions at 
law are subrhitted to the court. (Gen. Stat. 1865, ch. 169, § 
47.) The law side of the case must have been abandoned, as 
there was no jury trial, as required by section 12; nor was such 
trial waived under the provisions of section 14. of the same 
~ chapter. 

The obligation of courts of chancery to correct mistakes in 
instruments of writing, as between parties and their privies, is 
‘ fully established, and has always been recognized by the courts 
of Missouri, Plaintiff’s counsel has referred us to White e¢ al. 
v. Wilson, 6 Blackford, 448, which is almost precisely like the 
one before us, except that the plaintiff had paid the debt for 
which he was security. Judge Blackford, in sustaining his claim, 
quotes approvingly the opinion of Judge Story, that in all cases 
of mistakes in written instruments courts of equity will interfere 
as between the original parties or those claiming under them in 
privity, such as personal representatives, heirs, devisees, legatees, 
assignees, voluntary grantees, or judgment creditors, or purchasers 
from them with notice of the facts. (Sto. Eq. § 165.) In 
Simmons vy. Worth, 3 Miss. 67, Judge Sharkey holds the same 
doctrine, and, indeed, the books are full of decisions making it the 
duty of courts of equity to correct mistakes in written instru- 
ments. It makes no difference if the property embraced in the 
deed has been sold upon execution. The purchaser with notice 
takes no more than the execution debtor held. 

But the party who seeks this remedy must have a perfect 
equity. (Sto. Eq. § 176.) Judgment creditors who have 
obtained a lien upon the property omitted in the deed by mistake, 
and purchasers from them, will not be thrown out of it unless the 
plaintiff makes a strong case. Not only must the mistake be 
clearly proved, but the present indebtedness of him who executed 
the trust deed must be established. Cordell executed to the 
plaintiff the deed in controversy to secure him as his indorser. It 
does not appear that the plaintiff has paid the note indorsed. If 
not, he has no equity as against defendant Cason. The fact 
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that by the terms of the trust deed the land might have been sold 
to meet plaintiff’s liability on the note, had it been correctly 
described, does not require us to correct the deed after sale upon 
judgments, unless an equity is shown higher than that of the 
judgment creditors or those purchasing under them. We think in 
this case the plaintiff should have averred and proved that this 
note had been paid by him. Without rebutting evidence, the 
mistake in the trust deed seems sufficiently established. It was 
not cured by the second, as judgment liens intervened. If the 
plaintiff has paid the note indorsed by him, and is not otherwise 
reimbursed, the mistake set forth should be corrected. 

The defendant claims that plaintiff is estopped from proceeding 
in this cause because the sheriff’s deed to defendant Cason 
recites that one of the executions upon which the land was sold 
was in favor of plaintiff. We see no ground for this claim. 
Plaintiff had a right to obtain judgment and issuc execution. It 
nowhere appears that he directed this‘ land to be sold, or received 
any of the proceeds of the sale. On the other hand, on the day 
of sale, he protested against it and gave public notice of his claim. 

Defendant also claims the benefit of the statutes of frauds and 
of limitations. If the statute of frauds applies in this case, it 
must in all cases when the contract or conveyance soughi to be 
corrected is required to be in writing. It is chiefly to correct 
such instruments that courts are called upon to interfere. It is 
only necessary to look at the date of the discovery of the mistake 
and the commencement of this proceeding to see that plaintiff has 
not lost his right of action by lapse of time. 

Though we think the plaintiff is not entitled to relief upon the 
pleadings and proof before us, yet he probably has an equity of 
which he should be permitted to avail himself. 

The District Court erred in the grounds of its opinion, and its 
judgment is reversed, and the cause is remanded to the Circuit 
Court for hearing upon the law as herein given, and plaintiff has 
leave to amend his petition. The other judges concur. 
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CuaRLEs Rousack, Plaintiff in Error, v. Tue Pactric RaLRoaD, 
Defendant in Error. 


1. Corporations, Railroad—Damages—Servant, injury to by fellow-servant.— 
A servant of a railroad corporation who is injured by the negligence or mis- 
conduct of his fellow-servant can maintain no action against the master for 
such injury,)unless the servant by whose negligence or misconduct the injury 
is occasioned is not possessed of ordinary skill and capacity in the business 
intrusted to him, and the employment of such incompetent servant is attrib- 
utable to the want of ordinary care on the part of the master. 

. Corporations, Ratlroad — Servants — Construction of Statute.— Servants 
and employees of a railroad corpor&tion are not to be included in the designa- 
tion “‘any person,” according to the true meaning of the act concerning rail- 
road companies. (Gen. Stat. 1865, p. 342, ch. 63, 3 38.) 


to 


Error to First District Court. 


The cause originated in the Cole County Circuit Court. The 
petition alleges that in April, 1866, the plaintiff was rightfully 
upon the track of defendant, at a point within the city of Jeffer- 
son, and that a locomotive and train of cars of defendant then 
,and there stood at rest on said track; and that the agents and 
servants of defendant, without ringing a bell or giving any other 
signal, negligently and carelessly put the said locomotive and train 
in motion, and negligently and carelessly ran the same over plain- 
tiff, by which both his legs were fractured and he was otherwise 
injured, and for which a judgment for $5,000 is asked. 

The answer denies all the material allegations of the petition, 
and also avers that the plaintiff was, at the time of receiving the © 
injury, a servant and employee of defendant, and denies his right 
of action against defendant. 

The plaintiff then files his replication, which denies the aver- 
ment of the answer which charges that the plaintiff was a servant 
of defendant. The evidence on the part of the plaintiff shows 
that the plaintiff was, at the time of receiving the injury, a servant 
of, and at the time in the actual employ of, defendant. The 
testimony also tends to show that at the time of the injury the 
plaintiff, with divers other servants of defendant, was at work on 
the main track and switches of defendant, digging and shoveling 
dirt, between Jefferson and Madison streets, in said city (which 
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part of the track is upon what is called the ‘‘ yard” of defend- 
ant); and that other servants of defendant were, at about the 
same time and place, engaged in ‘‘ making up” a train, and in 
doing so had, just immediately before the accident, passed up and 
down once or twice, or perhaps oftener, on the tracks where 
plaintiff and others were at work; and that finally, in backing the 
train, the plaintiff, failing to get out of the way, was run over by 
it and received very severe injuries. 

The case was taken by writ of error to the First District Court, 
where the judgment of the Circuit Court was reversed, and the 
plaintiff below brings the case to this court by writ of error. 


Budd, Ewing § Smith, for plaintiff in error. 


I. The plaintiff in error is entitled to recover at common law. 
(Chamberlain v. W. & W. R.R., 11 Wis. 238, 250.) This con- 
struction of the law is aided by statute. (Gen. Stat. 1865, p. 
342, § 38, and p. 601, § 2.) These statutes make no distinction 
against employees, but by the words ‘‘any person” include 
equally servants and strangers. (Schultz v. Pacific R.R., 36 
Mo. 18.) The statute last above cited was probably intended 
rather to designate the persons to whom the right of action should 
survive, and to limit the amount of damages, than as a reward 
offered to the wife of the injured employee to let her wounded 
husband die of his wounds. The rule which denies to employees 
the right of action against their superior for injuries caused by 
the negligence of fellow-servants is said to be founded upon pub- 
lic policy, or upon an implied contract by the employee to assume 
the risk of such injuries, or upon the presumption of contributory 
negligence by the injured fellow-servant. But it is submitted the 
courts will not maintain a public policy which is not recognized 
by the Legislature of the State, and is inconsistent with statute 
law. Contributory negligence, as other matters of defense, should 
be established by evidence. The case of McDermott y. Pacific 
Railroad, 30 Mo. 115, was decided without reference to the said 
statutes. And the injury for which the action was brought 
occurred before said acts were passed. 
Ii. But the rule in the McDermott case will not defeat the 
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plaintiff in error of his action against the Pacific railroad. 
McDermott was a brakesman on a train of cars which was pre- 
cipitated into the Gasconade river; and he was there injured, as he 
charges, by the negligence of the engineers, servants, etc., of the 
Pacific railroad. The rule in that case, as defined by Judge 
Holmes, is, substantially, that the superior is not liable to answer 
in damages to a servant for injuries occasioned by the negligence 
of a fellow-servant, ‘‘ whilst engaged in the same general employ- 
ment and under the same employer or master.””? (36 Mo. 28-9. ) 
And the case was decided on the authority of Farwell v. B. & W. 
Railroad, 4 Met. 49, which was an action by an engineer against 
the B. & W. railroad for injuries caused by the negligence of a 
switch-tender. Shaw, C. J., cautioned against the extension of 
the rule, but thought the engineer within its terms, because the 
‘* separate duties ’’ of the engineer and switch-tender all ‘‘ tended 
directly to one and the same purpose —that of the safe and rapid 
transmission of the trains.”? In both these cases, it seems, the 
general employment of the negligent and injured employees was 
understood to be the transmission of the trains, ‘‘ and to this their 
separate duties directly tended.”? This is the extent to which the 
rule restricting the principle respondeat superior had obtained 
in Missouri. And in view of the statute extending that principle, 
courts will not, perhaps, further restrict it. The plaintiff in error 
is not barred by the rule as here construed. He was a laborer on 
an extra side track, which was out of repair, and upon which a 
train of cars should not have been run at the time. His special 
or ‘‘separate duties”? did not ‘‘tend directly to the safe and 
rapid transmission of the train” then in charge of the engineer 
by whose negligence he was injured. They were not engaged in 
the same general employment. (Sto. Ag. § 453 /.; Young v. N. 
Y. Central R.R., 30 Barb. 229; Gillenwater v. Madison & I. 
R.R., 5 Port., Ind., 339; Fitzpatrick v. New Albany & Salem 
R.R., T Port., Ind., 436.) 

Ill. By General Statutes 1865, p. 842, § 38, it is made the 
duty of a railroad corporation to cause a bell to be rung continu-- 
ously on a locomotive when approaching a public crossing in a 
city, and within the distance of eighty rods of such crossing; and 
13—voL. XLII. 
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for each neglect of that duty a penalty is imposed on the corpora- 
tion. The omission to cause the bell to be rung seems to be neg- 
ligence in the corporation. A corporation is liable in damages to 
employees for injuries caused by its own negligence. The neg- 
lect to cause the bell to be rung on any part of the space included 
within the eighty rods was an omission of duty for which the cor- 
poration is liable to a penalty; for the bell must be kept ringing. 
For omission of duties imposed by statute, the party aggrieved 
‘has an action at common law. (Sedg. Dam. 572 and note, 
§ 564.) The evidence shows that the plaintiff in error was within 
much less than eighty rods of the aforesaid Monroe street cross- 
ing. He was also at or near the said Jefferson street crossing, 
on said Pacific railroad. No train of cars could legally approach 
or pass the place where he then was without ringing a bell on the 
locomotive, which duty was omitted, and he sustained damages 
by reason of that neglect. 

IV. But the statute expressly provides that the corporation 
‘¢shall be liable for all damages which shall be sustained by any 
person by reason of such neglect.” This statute extends the prin- 
ciple or legal maxim respondeat superior ; for the words ‘ any 
person” include employees. (Schultz v. Pacific R.R., 36 Mo. 
18, 28-31.) This suit is properly brought as an action at com- 
mon law. (1 Chit. Pl. 182, 142; Sedg. Dam. 572, above cited. ) 


E. L. King & Bro., G. T. White, and John Doniphan, 
for defendant in error. 


The plaintiff, having been a servant of the defendant at the 
time of receiving the injury, cannot, at common law, recover 
without showing that the injury was willfully and wantonly — 
inflicted, or that the company did not exercise ordinary care and 
diligence in the selection of its servants, nothing of which is 
claimed in this case. (30 Mo. 115; 4 Met. 49; 10 Cush. 228; 
6 td. 75; 9 zd. 112; 8 td. 270; 6 Barb. 231; 6 Hill, 592; 
Redf. Rail. 387; 1 McMullan, 385; 11 Iowa, 421; 8 Ohio, 
249; 10 Ired. 402.) The question, then, is whether there is any 
statute law of this State under which he can recover. The case of 
Schultz v. Pacific Railroad, 36 Mo. 13, is cited and commented 
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on a good deal as being directly in point in this case. We submit 
that it is not in point at all. The statute under which Schultz 
recovered (Gen. Stat. 601, § 2) gives a right of recovery only in 
cases where death ensues; and the words ‘‘ person”? and ‘‘ passen- 
ger”’ are so used as to show that it was evidently in the minds of 
the law-makers to give protection to both classes, persons and 
passengers. And even in that case, where the words -‘‘ person”? 
and ‘‘ passenger”? were both used, and used disjunctively, it was 
to some extent a question for argument by the court, and in the 
mind of the learned judge, whether it was really the intention of 
the Legislature by that statute to change the doctrine of the com- 
mon law on that question. There is no similarity whatever 
between the case of Schultz and this one, except that both were 
servants of the road at the time of being injured. But it is con- 
tended that this suit may be remanded under the thirty-eighth 
section of chapter 63, General Statutes, and that, too, simply 
because the word ‘‘ person” is used in that section instead of the 
word ‘‘ passenger,’ wherein it speaks of who may recover under 
it. The sole object and intention of the Legislature was to give 
an additional or better protection to the traveling public at the 
crossing of a public road or street and a railroad track, and no 
argument could make it plainer that such was the intention than 
the very wording of the section itself. It certainly cannot be 
contended that the Legislature, by the use of the word ‘‘ person” 
in this obscure section of a corporation law, intended thereby to 
change the old and well-established doctrine of the law on the 
subject of the responsibility or liability of masters to servants in 
cases of this kind. Why give servants a greater protection at the 
crossings of public roads or streets than at crossings of private 
roads, or than at any other point on the road, or than on trains 
at any point? Servants of a railroad company are expected to 
be, and most generally are, less about crossings or public roads 
than at any other point, and less exposed to danger thereabouts 
than on trains or on other parts of the road; while the reverse is 
true of other persons not connected with the railroad, who travel 
public roads and streets, and consequently, knowing but little 
or nothing definitely about the movements of trains, etc., are 














192 JEFFERSON CITY. 


Rohback v. The Pacific Railroad. 








exposed to danger, and these are the persons evidently intended 
to be protected. 

The plaintiff, having taken upon himself, when he entered the 
service of defendant, all the risks arid hazard of such business 
or employment, and failing to come within the class protected by 
the statute, cannot and ought not to recover. (See authorities 
heretofore cited. ) 


‘Waener, Judge, delivered the opinion of the court. 


This was an action brought by the plaintiff to recover damages 
for injuries received by being disabled by a train on defendant’s 
track. The plaintiff was at work, as a servant or employee of the 
road, at a place near the foot of Jefferson street, in the city of 
Jefferson, where the railroad track crosses a traveled public road 
and street. It is alleged that the engineer and conductor of a 
train of cars belonging to the defendant, without ringing the 
locomotive bell or sounding the whistle, or in any manner giving 
notice, carelessly and negligently ran or backed said locomotive 
and train of cars up to said crossing, and on and over said 
defendant, who was at the time at work, with his face from the 
train, and, in consequence of such failure to ring the bell, did not 
observe its approach in time to escape. The evidence seems to 
sustain the allegations, and, assuming them to be true, the 
question is whether the action is maintainable. 

Upon a trial in the Circuit Court the plaintiff had judgment, 
which was reversed in the District Court on appeal. The case has 
been argued in this court for the plaintiff upon two grounds: 
First, that the action was authorized at common law. Second, 
that the statute regulating railroad companies expressly warrants it. 

As to the first ground, it may be said that the prior decisions 
of this court are in direct opposition to it. In McDermott v. 
Pacific Railroad Company (30 Mo. 115) the point was sharply 
presented, and it was held that a servant who is injured by the 
negligence or misconduct of his fellow-servant can maintain no 
action against the master for such injary,)unless the servant by 
whose negligence the injury is occasioned is not possessed of | 
ordinary skill and capacity in the business intrusted to him, and 
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the employment of such incompetent servant is attributable to the 
want of ordinary care on the part of the master. This rule of 
exemption was first established by Ld. Ch. Baron Abinger, in the 
Court of Exchequer, in Priestley v. Fowler (3 Mees & W. 1), 
decided in 1837. The English authorities are universal and 
harmonious in its support. Shortly after the case of Priestly v. 
Fowler, the point was decided in the same way in Murray v. The 
South Carolina Railway Company (1 McMullan, 385); and in 
1842 the question came up in the Supreme Court of Massachu- 
setts, in Farwell v. The Boston and Worcester Railroad 
corporation (4 Met. 49), and the doctrine was reasserted and 
enforced by the late Chief Justice Shaw, in one of the ablest and 
most powerful opinions ever delivered from the bench. This 
latter case has ever since been regarded as the leading decision 
on the subject. 

The weight of American authority is overwhelmingly and 
decisively on the same side. There are a few cases which have 
held otherwise, but they are exceptional. In a late case in the 
Court of Appeals in Kentucky, the rule was denied, and damages 
awarded against a corporation. In Ohio, formerly, the principle 
was repudiated, or, to speak more correctly, greatly qualified ; but 
in the most recent case that we have seen from that State, 
involving the identical point presented by the case now under 
consideration, it was held that where one of the trackmen was 
injured by the neglect of the fireman on one of the trains, an 
action would not lie. (Whalenv. M. R. & S. E. R.R., 8 Ohio 
St. 249.) 

Were the question res nova, I should hesitate long before I 
would give to the rule an unqualified approbation. In many 
cases it produces the grossest injustice, and grants an immunity 
or exemption which shocks the moral feelings. But in view of 
the law being settled for many years in this State, and the great 
weight, respectability, and, I might add, uniformity of the author- 
ities in the same way, I consider that we are bound to yield an 
assent, or at least acquiesce in the doctrine, however reluctant we 
may be to adopt it. The next question to be determined is, can 
the action be sustained by reason of any statutory provision? 
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The case of Schultz v. Pacific Railroad (36 Mo. 18) is not an 
authority here. That case was brought, by the widow of a 
deceased husband, under the second section of the act for the 
better security of life and property. (R. C. 1855, p. 647; Gen. 
Stat. 1865, ch. 147, § 2.) There the statute gives the action in 
plain and unmistakable terms, and abrogates and modifies the 
common law. If the present case be sustainable at all, it must 
derive its support from the thirty-eighth section of the statute in 
relation to railroad companies. (Gen. Stat. 1865, ch. 63.) That 
section makes it incumbent on all railroad companies to have a 
bell placed on each locomotive engine, to be rung at a distance 
of at least eighty rods from the place where the railroad shall 
cross any traveled public road or street, and be kept ringing until 
it shall have crossed such road or street. The last clause of the 
section declares: ‘* And said corporation shall also be liable for 
all damages which shall be sustained by any person by reason of 
such neglect.” 

The whole question is, whether servants or employees of the 
company are to be included within the designation ‘‘ any person,” 
according to the true sense and meaning of the act. 

The section is a transcript of the New York statute, and it is 
there decided that the omission by a railroad company to give the 
signals required on the approach of a locomotive within eighty 
rods of a highway crossing is a breach of duty to the passengers, 
whose safety it imperils; and to the wayfarer, whom it exposes 
to mutilation and death. (Ernst v. The Hudson River R.R. Co., 
35 N. Y. 9.) 

After a somewhat careful examination, I have been unable to 
find any case where it was sought to bring a servant within 
its provision. It is obvious that the enactment of the law was 
intended primarily for the protection of the traveling public and 
passengers. At a public crossing or street, frequented by tray- 
elers and persons engaged in business, the danger of collision and 
accident is constant and recurring, without a signal warning them 
of the approach of the train. 

Not only is danger to be apprehended to those who may happen _ 
to be on the track, but the lives of the passengers are also jeopar- 
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dized. The law, in a previous part of thé section, subjects the 
company to a penalty for omission of duty in ringing the bell; 
but, lest that might be deemed exclusive, it also makes it respon- 
sible in damages at the suit of any person injured. There is a 
strong and peculiar reason why this precaution of giving a signal 
should be observed, as regards passengers and the traveling public, 
but it is not apparent when it comes to be applied to the servants 
of the road. There is nothing to show that from their business 
and occupation they are in greater hazard at a public crossing 
than at a private crossing or anywhere else on the track. That 
the draftsman of the law used the word “person” in the sense 
that it should apply to the classes above referred to, and without 
any intention of changing the common-law construction, can 
scarcely be questioned. In this view of the law we are strength- 
ened by the different phraseology used in the second section of 
the act relating to damages, and on which Schultz’s case was 
based. That section provides that ‘‘ whenever any person shall 
die from any injury resulting from or occasioned by the negli- 
gence, unskillfulness, or criminal intent of any officer, agent, 
servant, or employee, whilst running, conducting, or managing 
any locomotive, car, or train of cars, etc., it shall be responsible 
to the representatives of the deceased.”” Both acts were passed 
by the same Legislature. They show clearly that the law as it 
existed was understood by that body; that in one case a modifi- 
cation was intended to be made, and in the other not. If it had 
been intended that the thirty-eighth section should change the 
law, so as to allow persons to sue who had been previously 
barred, words of similar import to those used in the damage 
act would have been employed. I am satisfied that this is a 
case of great hardship, but sympathy cannot be permitted to 
unsettle the law. 

There was a question made in regard to a change of venue, 
but, from the disposition that will be made of the cause, it is 
unnecessary to notice it. Judgment affirmed. The other judges 
concur. 
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E. M. Hanspercer, Defendant in Error, v. Paciric RatLRoap 
Company, Plaintiff in Error. 


1. Justices’ Courts — Appeal, what cause of action tried upon.— Where an 
action of damages against a railroad company was originally brought before 
a justice of the peace, under the common law, for negligence in killing stock, 
and on appeal to the Circuit Court an amended statement was filed under the 
provisions of 3 5, ch. 51, R. C. 1855: held, that the whole cause of action was 
changed, and, under the statute concerning appeals from justices of the peace, 
the same was properly stricken out on motion. 

2. Justices’ Courts —Venue — Jurisdiction.— When a justice’s court proceeded 
under an act which declared that all suits brought thereunder should be tried 
in the township where the injury complained of was committed, that fact 
should appear on the face of the papers, in order to confer jurisdiction. 


Error to First District Court. 
Hicks § Phillips, for plaintiff in error. 


I. The complaint before the justice, and the issue on the trial 
in the Circuit Court as presented by the record, was a common 
law action for killing stock, whereas the instructions given by the 
court assumed that the action was brought under section 5, chapter 
51, R. C. 1855, p. 649. ( Vide 31 Mo. 399; 84 Mo. 177, 242.) 

The plaintiff below, discovering that he could not recover on 
the statement of his cause of action filed with the justice of the 
peace, attempted to relieve the case from embarrassment and 
remain in court by filing in the Circuit Court an amended state- 
ment changing the cause of action from one at common law, for 
negligently running and managing the locomotive by which the 
stock was killed, to one under section 5, chapter 51, R. C. 1855, 
where the question of negligence as presented in the justice’s 
court did not arise at all. 

He could not do this; for ‘‘ the same cause of action, and no 
other, that was tried before the justice shall be tried before the 
appellate court on appeal.” (R. C. 1855, § 18, p. 975.) 

And while, by section 86, p. 945, R. C. 1855, the statement 
may be amended on motion, yet it is to be observed that this right 
is limited to the justice’s court. When the case is appealed, 
section 18, p. 975, comes in and says: ‘‘Here in the Circuit 











JANUARY TERM, 1869. 197 





Hansberger v. Pacific Railroad Company. 





Court the case must be tried as it comes up on the transcript ; 
there is no power to amend in this court.” 

1. The amended statement presented an entirely different cause 
of action. It changed the liability and rights of the defendant 
below, the character of the proof necessary, and the law as appli- 
cable to the case appealed to the Circuit Court. (22 Mo. 402 
et. seg.; 11 Mo. 109; 30 Mo. 488; $9 Mo. 498; 2 Mo. 12, 
13.) 2. The suit instituted before the justice of the peace 
was on a common-law right of action, and could have been pros- 
ecuted at any time within five years after the cause of action 
accrued. 

The amended statement filed in the Circuit Court was on a 
statutory cause of action under section 5, chapter 51, R. C. 
1855. By section 6 of chapter 51 it is provided that all actions 
instituted under said section 5 ‘‘shall be commenced within one 
year after the cause of such action shall accrue.”” Now, the 
cause of action sued on at bar accrued in May and July, 1864; 
while the statement of the cause, which attempts to subject the 
defendant below to liability under said section 5, was not filed 
until April, 1866 — nearly two years after the cause of action 
recrued. 

Did not the amended statement, then, affect the substantial 
rights, of the defendant below? Can a party, by such a 
maneuver in the appellate court, revive a cause of action 
already barred by the statute of limitations? (Vide 40 Mo. 
254, 256.) 

II. The motion to dismiss was properly sustained, because it 
did not appear from the record in the case that the justice had 
jurisdiction of the cause of action or the amount sued for. 

This action is for injury to personal property. By section 3, 
chapter 90, R. C. 1855, justices of the peace have jurisdiction 
only in such cases under fifty dollars, whereas the sum sued for in 
the action at bar is one hundred and seventy dollars. 

If it were the intention of plaintiff to avail himself of an act 
to extend the jurisdiction of justices’ courts, to be found on page 
23, Sess. Acts 1860-1, he has failed to bring himself under the 
protection of its provisions. Section 2 of said act declares that 
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‘all suits arising under this act shall be commenced before some 
justice of the peace of the township in which the injury 
complained of was committed.” 

It is, then, most manifest that, whilst under the provisions of 
this special act justices of the peace can exercise jurisdiction in 
actions against railroads for killing stock, regardless of the 
amount sued for, this jurisdiction is nevertheless restricted to 
injuries committed in the township where the justice exercising 
jurisdiction resides. Beyond the line bounding his municipality 
he has no extraordinary jurisdiction. It becomes necessary, 
therefore, that the transcript from the justice’s court, or the 
pleading in the cause, should show affirmatively that the injury 
complained of was committed in the township where suit was insti- 
tuted. ‘Nothing is intended to be within the jurisdiction of 
an inferior court but that which is so expressly alleged.” (Pea- 
cock v. Bell e¢ a/., 1 Saund. 748.; Walker v. Turner, 9 Wheat. 
548-9; 4 Mass. 641-3; 26 Mo. 65, 601; Gould’s Plead. 
ch. 5, § 18, p. 218; Bac. Abr. Pl. Eq. 526; 27 Mo. 184.) 


Draffin § Muir, for defendant in error. 


The Circuit Court committed manifest error in striking out the 
amended petition of plaintiff and in dismissing his suit, and its 
judgment was rightfully reversed. (Gen. Stat. 1865, p. 708, 
§ 86; Walker v. Harper, 83 Mo. 592.) 


Wagener, Judge, delivered the opinion of the court. 


Plaintiff commenced his action against the defendant, before a 
justice of the peace in Pettis county, by filing his written state- 
ment claiming damages for the killing of stock. A trial was 
had, and verdict and judgment were rendered in his favor. De- 
fendant appealed to the Circuit Court, and while the cause was 
pending in that court the plaintiff filed an amended statement. 
Subsequently the defendant filed a motion to strike out the 
amended statement and to dismiss the action, for the reason 
that the amended statement contained another and different 
cause of action from that tried in the justice’s court and 
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appealed from, and for the additional reason that the amount 
claimed exceeded the jurisdiction of the justice of the peace. 
This motion was sustained, and judgment rendered in the Circuit 
Court for defendant, which judgment was reversed in the District 
Court, and the cause is brought here for review by writ of error. 

The original statement filed with the magistrate was in the 
nature of a declaration at common law, and devolved on the 
plaintiff the burden of proving negligence in the defendant before 
he could succeed in maintaining his action. The amended state- 
ment was filed under the provisions of the fifth section of chapter 
51, Revised Code 1855, which declares that when any animal 
or animals shall be killed or injured by the cars, locomotive, or 
other carriages used on any railroad in this State, the owner of 
such animal or animals may recover the value thereof in an action 
against the company or corporation running such railroad, with- 
out any proof of negligence, unskillfulness, or misconduct on 
the part of the officers, servants, or agents of such company ; 
but this section shall not apply to any accident occurring on any 
portion of such road that may be inclosed by a lawful fence, or 
on the crossing of any public highway. 

Now, in an action against a railroad company for negligence in 
killing stock, the plaintiff must either prove actual negligence or 
show the facts from which the law raises the inference of negli- 
gence. (Calvert v. Hannibal & St. Joseph R.R. Co., 88 Mo. 
467.) In a common-law proceeding, negligence is a fact neces- 
sary to be established by the party alleging the injury. Under 
the statute, negligence is a presumption or conclusion of law. 

The statute is positive that, upon an appeal from a justice of the 
peace to the Circuit Court, the case must be tried anew upon the 
same cause of action that was tried before the justice. 

It is evident that the whole cause of action was here changed. 
Instead of a common-law action, it was based on a statutory 
provision, clothed with new incidents and requiring different 
proofs. Clark v. Smith, 39 Mo. 498, is precisely in point, and 
decisive authority in this case. 

A question was also raised as to the jurisdiction of the justice’s 
court. The amount claimed was one hundred and seventy dollars, 
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a sum exceeding the jurisdiction of the justice, unless it came 
within the provisions of the act of 1861, which was entitled ‘“‘An 
act to extend the jurisdiction of justices’ courts.”” That act gives 
justices of the peace concurrent jurisdiction with the Circuit 
Courts in all cases where stock is killed or injured by railroads, 
but expressly declares that all suits commenced under the act 
shall be before some justice of the township where the injury 
complained of was committed. 

“There is no principle of law better settled than that inferior 
courts not proceeding according to the course of common law are 
confined strictly to the authority given, and it must appear on the 
face of their proceedings that they have jurisdiction. It was so 
held by this court in The State v. Metzger, 26 Mo. 65, and the 
point was again adjudged at the last October term, 1868. Indeed, 
it is useless to cite authorities to sustain the position, for such has 
been the reccynized law from the earliest period, and we are not 
advised of any well-considered case to the contrary. If the action 
was brought before a justice of the township where the wrong 
complained of occurred, that fact should have appeared upon the 
face of the papers in order to confer jurisdiction. 

My conclusion is that the judgment should be reversed and the 
cause remanded. The other judges concur. 





Frank M. Fiewp, Defendant in Error, v. Jon W. OLIVER, 
Plaintiff in Error. 


1. Arbitration —Award — Witness — Signature.— Where an award of arbitra- 
tors was filed in the office of the clerk of the Circuit Court without having 
any witness thereto, and was afterward taken out and the attestation of a wit- 
ness procured, such proceeding was held to be irregular and to receive no 
sanction from the law. 

2. Practice, Civil— Set-off—Insolvency of plaintiff.— Where a demand 

sought to be set off by defendant against plaintiff’s cause of action was cer- 

tain and definite, and the insolvency of the plaintiff was admitted, the chan- 
cellor had jurisdiction to retain the matter and give full and final redress by 
decreeing a set-off or any other relief consistent and proper in the case. 
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Error to First District Court. 
Ryland & Son, for plaintiff in error. 


I. The award, not being witnessed by a subscribing witness 
when made, was not such as the statute authorizes the court to 
give judgment upon. (Gen. Stat. 1865, pp. 771-2, §§ 1, 6, 
10, 11, 23; 1 Greenl. Ev. § 569; Call v. Dunning, 4 East. 54; 
Rex v. Harringworth, 4 Maule & S. 353.) 

If. If the award was imperfect, or needed correction or amend- 
ment, the party in whose favor it was made should have given 
notice to the other and moved the Circuit Court for leave to 
amend or correct the same. (Same statute above cited; Newman 
v. Labeaume, 9 Mo. 29.) 

Iif. The court erred in striking out that part of Oliver’s 
answer setting up an equitable set-off. This answer averred 
Field’s insolvency and showed his indebtedness to Oliver. There 
was, beyond a doubt, good ground for the interposition of the 
equity powers of the Circuit Court. (2 Sto. Eq. Jur. §§ 1436, 
1486 a, 1437 a, 1438, 1439 a, 1440, 1441; Clark v. Cort, 1 
Craig & Phil. 153-4; Rawson v. Samuel, zd. 160; Pond v. 
Smith, 4 Conn. 302; Lindsay e¢ al. v. Jackson e¢ al., 2 Paige, 
581; Collins v. Farquar, 4 Litt. 154; Tribble v. Paul, 7 Monr. 
455, 463; Jones v. Waggoner, 7 J. J. Marsh. 147; Murray v. 
Williamson, 8 Binn. 185; 2 Burr. 825; 4 zd. 2220; 3 Mason, 
138; 3 Johns. Ch. 574; 11 Verm. 96; 6 Paige, 118; 1 Dev. 
& B. Eq. 806; 6 Conn. 16.) 


Green § Rathburn, and Ewing & Smith, for respondent. 


I. The main objection of Oliver to the award was, that it was 
not attested by a subscribing witness until after the award was 
completed. This, we say, is immaterial; it may be attested at 
any time before the judgment is entered. (Newman v. Labeaume, 
9 Mo. 35; Gen. Stat. 1865, p. 772, § 10; 9 Mo. 34.) 

II. The notice required by law to be served before the award 
is confirmed by the court was given. (Gen. Stat. 1865, p. 
771, § 8.) 
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WaGner, Judge, delivered the opinion of the court. 


This was a motion in the Lafayette Circuit Court to have an 
award of arbitrators made a judgment of that court. The motion 
was made by Field. Oliver appeared and filed his answer to the 
motion, setting up the ground that the award was not such as by 
statute would authorize the court to render judgment upon it, 
because the same was not attested by a subscribing witness, as 
the statute requires. The answer further set up, as an equitable 
defense, that Field was indebted to Oliver on two several promis- 
sory notes, which were not included in the subfmission and award, 
and which were for a greater amount than the sum awarded by 
the arbitrators; and that Field was wholly insolvent, so that the 
collection of the notes could not be enforced by suit or legal pro- 
cess. This answer was stricken out by the court, and judgment 
given on the award in favor of Field. Oliver appealed to the 
District Court, where the judgment was affirmed. It appears that 
the award was filed in the office of the clerk of the Circuit Court, 
without having any witness thereto, and was afterward taken out 
by Field, who procured a person to attest the same as a witness. 
Oliver alleges that this was done without authority and fraudu- 
lently, for the purpose of obtaining a judgment and forcing him 
to pay the money unjustly. 

The statute provides that where the award shall be imperfect in 
some matter of form not affecting the merits of the controversy 
(and where it had been a verdict, such defect could have been 
amended or disregarded by the court), any party to the submis- 
sion may move the court to modify or correct the same. Until 
the attestation of a witness to the award, it was incomplete, but 
it was competent to have the defect remedied by order of court. 
The action of the party, however, in taking the award from the 
clerk’s office, where it was deposited, of his own motion and at 
his own pleasure, and obtaining the signature of a witness, was 
irregular, and receives no sanction or countenance from the law. 

The remaining question is whether Oliver had the right to have 
his notes presented as an offset against the amount awarded to 
Field by the arbitrators. At law the defense could not be allowed, 
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and the mere existence of cross-demands will not be sufficient to 
justify a set-off in equity. A set-off is ordinarily allowed in 
equity only when the party seeking the benefit of it can show 
some equitable ground for being protected against his adversary’s 
demand. (2 Sto. Eq. Jur. § 1436.) Where the party has a 
plain redress at law, not merely by pleading, but by an original 
suit, a court of chancery will generally refuse to assume jurisdic- 
tion. Nor will equity take cognizance of a case, or extend its 
jurisdiction, to sustain, as a set-off, a sum so uncertain as to 
require a jury to be impaneled to liquidate it. But where the 
demand sought to be set off is certain and definite, and the 
insolvency of the adverse party is admitted, the chancellor has 
jurisdiction to retain the matter and give full and final redress 
_by decreeing a set-off or any other relief consistent and proper 
in the case. (Collins v. Farquar, 4 Litt. 154; Jones v. Waggo- 
ner’s Adm’r, 7 J. J. Marsh. 144.) The rule is founded in reason 
and justice, and will be enforced when a proper case is made out 
justifying its application. Now, it would be inequitable that 
Field should recover satisfaction against Oliver for his demand, 
leaving Oliver to pursue his remedy against Field, when from the 
intervention of insolvency no satisfaction of the demand against 
Field could be obtained. 

In such a case the interposition of the equitable jurisdiction of 
the court is indispensable to do justice between the parties. The 
judgment will therefore be reversed and the cause remanded. 
The other judges concur. 


J. P. H. Gray, Defendant in Error, v. Tuomas Payne ef al., 
Plaintiffs in Error. 


1. Practice, Civil —Pleadings — Misjoinder of causes of action.—A misjoinder 
of causes of action in the petition is fatal; and where such defect is apparent 
upon the face of the record, this court will notice it on error or appeal, 
whether exceptions were saved or not. 

2. Practice, Civil —Pleadings —Misjoinder of causes of action —Ejectment.— 

In a bill to set aside a deed as fraudulent, the plaintiff cannot sue for a recov- 
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ery ofthe land. A bill in equity is never the proper remedy for the recovery 
of real estate; the plaintiff must first obtain his decree vesting the title in 
him, and then resort to his action of ejectment. (Peyton v. Rose, 41 Mo. 
257, cited and affirmed.) 


Error to First District Court. 


Burke § Howard, and G. 7. White, for plaintiffs in error. 


It is irregular to join and try ejectment and a bill in equity at 
‘the same time. The court will take notice of the record, if the 
case appears so to have been tried, whether exceptions were taken 
or not. (Farmers’ Bank v. Bayliss, 41 Mo. 274-5; Peyton v. 
Rose, 41 Mo. 261.) Joint judgment against several parties not 
jointly liable is erroneous. 

Neither motions for new trial, nor in arrest, nor bills of excep- 
tions, are requisite to give this court jurisdiction, if errors appear 
upon the record. ( Bransteter v. Rives, 84 Mo. 318-321; 
Mason vy. Barnard, 36 Mo. 3884; Carter v. Scaggs, 38 Mo. 303, 
498-9; Hoppe v. Stone, 839 Mo. 878 ; Nordmanser v. Hitchcock, 
40 Mo. 178, 602 ; Peyton v. Rose, 41 Mo. 261.) 


Ewing § Smith, with Owens § Wood, for defendant in 
error. 


WaGner, Judge, delivered the opinion of the court. 


This was an action commenced in the Cole County Circuit 
Court. The petition contained two counts. The first count was 
in ejectment, for recovering the possession of certain premises 
therein described. The second count was in the nature of a bill 
in equity, asking to have a conveyance transferring the title to 
the premises to the defendant set aside as fraudulent, and vesting 
the same in the plaintiff. The court treated both counts as one 
action, and submitted them jointly to a jury, with instructions 
covering the whole case, and the jury found a general verdict for 
the plaintiff, upon which verdict a judgment was rendered setting 
aside the conveyance to the defendant as fraudulent, vesting the 
title in the plaintiff, and also awarding to him the possession. 
This judgment was affirmed in the District Court, and the cause 
is brought here by writ of error. 
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As the case is now presented, the only question which will be 
noticed arises upon the pleadings. That there is a misjoinder of 
causes of action combined in the petition is patent, and that the 
objection is fatal is well established by a uniform current of 
decisions in this court. It is true the point was not raised in the 
court below by the defendant’s counsel, but the matter is apparent 
upon the face of the record, and will be noticed here on either 
error or appeal, whether exceptions were saved or not. 

The practice act providing for the joinder of different causes of 
action furnishes no sanction to the proceeding. It has been fre- 
quently held that an action for ejectment and one in partition 
could not be joined. (Lambert v. Blumenthal, 26 Mo. 47; Goit 
y. Powell, 41 Mo. 416.) And the very question under consider- 
ation was examined and considered by this court in the case of 
Peyton v. Rose (41 Mo. 257), where it was held, after mature 
deliberation, that in a bill to set aside a deed as fraudulent, as to 
creditors, the plaintiff could not sue for recovery of the land. It 
is unnecessary to repeat the reasons given in that case. This 
decision was affirmed in Curd v. Lackland, ante, p. 113. A bill 
in equity is never the proper remedy for the recovery of real 
estate. The plaintiff must first obtain his decree vesting the title 
in him, and then resort to his action of ejectment. In Peyton y. 
Rose there was properly no trial of the ejectment at all, but only 
a hearing of the count in equity; and the court treated the former 
branch of the petition as mere surplusage, and gave the equitable 
relief asked. 

Did this case present the same state of facts, we should pursue 
alike course. But it does not. The whole matter was referred 
to the jury as if it was ‘one entire cause of action. 

In chancery proceedings a jury may be impaneled to pass 
upon questions of fact, but issues should be framed and submitted 
to them. They find the facts for the guidance of the chancellor. 
The proceedings are different from what they are in a strictly 
legal action. The instructions given by the court treated the 
whole case as one entire action, and were calculated to mislead 
and confuse. This practice cannot be tolerated. It violates 
every elementary principle and destroys all precision in pleading ; 

14—voL. xi. 
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nor is it warranted or justified by the code. The whole record is 
involved in irregularity and confusion. 

The judgment will bereversed and the cause remanded, with 
leave to the plaintiff to amend his petition. The other judges 
concur. 





‘Ett McMannvs, Jr., Plaintiff in Error, v. Prior LEE and Tr- 
MAN Lex, Defendants in Error. 


1. Joint Trespassers — Evidence — Complicity.—Any person who is present at 
the commission of a.trespass, encouraging or exciting the same by words, 
gestures, looks, or signs, or who in any way or by any means counte- 
nances or approves the same, is in law deemed to be an aider and abettor, and 
liable as a principal; and proof that a person is present at the commission 
of a trespass, without disapproving or opposing it, is evidence from which, in 

’ connection with other circumstances, it is competent for the jury to infer that 
he assented thereto, lent to it his countenance and approval, and was thereby 
aiding and abetting the same. 


Error to Third District Court. 


The facts sufficiently appear in the opinion of the court. 


E. L. Edwards, for plaintiff in error. 


I. In this case it is not necessary, in order to entitle the 
plaintiff to a verdict, to allege or prove a conspiracy. If the 
goods of the plaintiff were wrongfully taken, and the defendants 
were present when they were so taken, and did not dissent from 
or oppose the taking of the goods, it was competent for the jury 
to infer that they thereby assented to the taking of the same, 
lent countenance to the taking thereof,'and were thereby aiding 
=f abetting the same. (2 Hill. on Torts, 3d ed., ch. 83, § 9, 
pp# 292-8 ; Allred v. Bray, 41 Mo. 487; Freidenheit v. Edmun- 
son e¢ al., 86 Mo. 226.) 

Il. There is no error in the instruction given by the Circuit 
Court on the part of the plaintiff. 

It. The instruction asked by the defendants was properly 
refused. It proposed to take the whole case from the jury, and 
is clearly against the law, as settled by authorities above cited. 
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T. 2. Sherwood, and James F. Hardin, for defendants in 
error. 


I. The Circuit Court clearly erred in giving the instruction 
asked by plaintiff. The court assumed a conspiracy and the 
designs thereof. (1 Greenl. Ev. § 111; 8 Mo. 710; 28 Mo. 
491 ; 34 Mo. 98, 460; 85 Mo. 453 ; 87 Mo. 240.) 

Ii. The Circuit Court erred in refusing the instruction asked 
by defendants. 


WaeneEr, Judge, delivered the opinion of the court. 


Plaintiff commenced his action of trespass against the defend- 
ants in the Circuit Court of Dade county, where, upon a trial, he 
had a verdict and judgment in his favor, which, on appeal to the 
District Court, was reversed, and the case is now brought here for 
review on writ of error. 

The alleged trespass set out in the petition was the taking from 
the plaintiff of a mare, saddle, and bridle. The facts disclosed 
by the record are briefly these: On the 2d day of August, 1862, 
a band of armed men, to the number of three or four hundred, 
came into the town of Greenfield, in Dade county, and drove the 
citizens into the court-house. The defendants were with them, 
armed, and acting just like the rest. Some of the band took the 
plaintiff ’s mare, saddle, and bridle; but there was no direct proof 
that the defendants, or either of them, either took the property, 
directed the taking, or approved of the same, or at any time had 
it in their possession. 

Upon this evidence the court instructed the jury, for the plaintiff, 
that if they believed from the evidence that a body of armed men 
came into the town of Greenfield, Mo., about the 2d day of 
August, 1862, and arrested and took the citizens into the court- 
house, and that the defendants were around and present, acting in 
concert with the other armed men, and that some of the said band 
of armed men took the plaintiff’s mare, saddle, and bridle, they 
should find for the plaintiff. The court refused an instruction 
asked for by defendants, to the effect that, admitting the evidence 
to be true, the plaintiff was not entitled to recover, because there 
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was no evidence of a conspiracy, such as would make the defend- 
ants liable for the acts of other persons. The giving and refusing 
of instructions constitute the only error relied upon. The 
instruction prayed for by the defendants asked the court to assume 
and declare that there was no evidence to support the plaintiff’s 
action. This, I think, was erroneous, and therefore properly 
refused. In the case of the State v. Daubert, 42 Mo. 239, 
the rule in regard to the declarations and acts of co-conspirators, 
as affecting each other, was commented upon, but it was declared 
that the principle was not limited or restricted to criminal cases, 
but was a general one, applicable to a variety of cases, in all the 
departments of law, both civil and criminal. Wherever a com- 
bination is established in furtherance of an object, the act of one 
is the act of all. ‘* There seems to be no principle of law better 
settled than that all persons who wrongfully contribute in any 
manner to the commission of a trespass, or, after the same has 
been committed for their benefit, assent to it, are responsible as 
principals, and each one liable to the extent of the injury done.” 
(Allred v. Bray, 41 Mo. 484.) 

The law is well laid down that any person who is present at 
the commission of a trespass, encouraging or exciting the same 
by words, gestures, looks, or signs, or who in any way or by any 
means countenances or approves the same, is in law deemed to be 
an aider and abettor, and liable as a principal; and proof that a 
person is present at the commission of a trespass, without disap- 
proving or opposing it, is evidence from which, in connection 
with other circumstances, it is competent for the jury to infer 
that he assented thereto, lent to it his countenance and approval, 
and was thereby aiding and abetting the same. (Brown v. Per- 
kins, 1 Allen, 89; 3 Greenl. Ev. § 41; Foster, 350; 1 Hale P. 
C. 488.) 

But, on the other hand, it is to be borne in mind that mere 
presence at the commission of a trespass or other wrongful act 
‘does not render a person liable as a participator therein. If he 
is only a spectator, innocent of any unlawful intent, and does no 
act to countenance or approve those who are actors, he is not to 
“be held liable on the ground that he happened to be a looker-on 
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and did not use active endeavors to prevent the commission of 
the unlawful acts. (Roscoe Crim. Ev., 2d ed., 201.) 

Tested by the application of the above principles, it can scarcely 
be said that the instruction given for the plaintiff was unwar- 
ranted. It is admitted that the trespass was committed. The 
men were leagued and banded together, and all seemed to be acting 
to carry out some preconcerted movement or plan. The defend- 
ants appear to have been armed like the others, and acting with 
them. ‘Their presence was actual, and their participation in the 
other acts of the armed assemblage is indisputable. Under such 
circumstances the court very properly left it to the jury to say 
whether they were acting in concert and giving countenance to the 
unlawful taking. 

The jury having found in the affirmative, there is nothing to 
justify a disturbance of the verdict. The judgment of the District 
Court will be reversed, and that of the Circuit Court affirmed. 
The other judges concur. ‘ 





ALFRED Bybee, Defendant in Error, v. W. R. MAxwett ef al., 
Plaintiffs in Error. 


Qause remanded to the Circuit Court-for want of final judgment in that court. 
Error to First District Court. 

Ryland & Son, and Bowden § Bro., for plaintiffs in error. 

Ewing § Smith, and E. P. West, for defendant in error. 


WaGner, Judge, delivered the opinion of the court. 


In this case the District Court reversed the supposed judgment 
of the Circuit Court and remanded the cause. Upon an exam- 
ination of the record it appears that at the trial the cause was 
submitted to the court, and the only entry made was that the 
court found for the plaintiff. No final judgment was rendered 
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on this finding, and therefore neither appeal nor writ of error 
would lie. 

This was overlooked in the District Court, but its judgment was 
right, though not for the proper reason, and will be affirmed and 
the cause remanded back to the Circuit Court in order that the 
judgment may be perfected. The other judges concur. 





Moopy, Micuet & Co., Respondents, v. J. W. D. L. F. Mack, 
Appellant. 


1. Bank Check — Presentment — Due diligence.— When the holder of a bank 
check is prevented, by a state of things beyond his control, from presenting the 
check, or sending it to be presented, for payment, a delay is excusable. But 
where a delay of some three months is had, a reason for it must be shown. 
This requirement of due diligence of the holder will not be evaded by showing 
that the drawer had no funds in the hands of the drawee, unless it be made to 
appear that this want of funds was the result of some fraudulent act of the 
drawer or indorser. Ifthe maker or indorser has been guilty of some fraud- 
ulent act concerning the check, as if he has had no funds in the hands of his 
supposed depositary, and has made no provision to meet his check, or has 
fraudulently withdrawn his funds before the presentation of his check, he 
cannot avail himself of the laches ofthe payee or holder as a defense against 
the check. 


Appeal from Third District Court. 


H. J. Lindenbower, and T. 2. Sherwood, for appellant. 


I. The petition is insufficient ; it makes no demand for relief. 
(Gen. Stat. 1865, p. 658, § 3.) 

II. It is necessary to prove notice in order to fix the indorser. 
There was no waiver of notice here. 

Ill. The fact of the bill having been stolen being established 
by the testimony, the onws was on the plaintiffs to show what 
consideration they gave for it, and that they took it in good faith 
in the ordinary course of business. (Devlin v. Clark, 31 Mo. 22; 
Goodfellow v. Landis, 36 Mo. 168; 2 Greenl. Ev. § 172; Mun- 
roe v. Cooper, 5 Pick. 412 ; Heath v. Sansom, 2 Barn. & Ad. 78; 
Sm. Merc. L. 292; Snow v. Saddler, 3 Bing. 610.) 
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Baker & Hardin, for respondents. 


The innocent purchaser of negotiable paper is the owner, though 
he may have purchased the same of a party having no title to it— 
such as a thief or robber—where such bill is payable to bearer 
or is indorsed in blank. (2 Pars. Notes and Bills, 259, note, 
266-8, 274-7.) 


Buiss, Judge, delivered the opinion of the court. 


Defendant was sued in the Greene County Court of Common 
Pleas, and venue changed to Circuit Court, upon a check dated 
April 17, 1863, drawn on the State Bank at St. Louis, by the 
State Treasurer, for $87.50, to the order of defendant, and 
indorsed by him. ‘The petition avers the indorsement of the 
check or bill to plaintiffs, its non-acceptance, and notice to 
defendant; also that defendant, after indorsing the bill, procured 
a duplicate bill, indorsed it to Gorton, Abbott & Co., who drew 
the money before the presentation of the bill sued on. 

Defendant ignores the presentation of the check and notice ; 
avers that there was no actual notice; alleges that the check was 
indorsed by him to Gorton, Abbott & Co., and delivered to them ; 
that they inclosed it in a letter to St. Louis, and it was stolen 
from the mails; that plaintiff did not negotiate the draft in the 
usual course of trade and for a valuable consideration ; and that 
McElhany, Jaggard & Co., and not the plaintiffs, are the real 
owners of the paper. 

The evidence shows that defendant obtained the check from 
the State Treasurer, indorsed it in blank, delivered it to Gorton, 
Abbott & Co., of Springfield; and in two or three weeks after, 
hearing that the mail had been robbed, he sent for a duplicate 
and indorsed it to the same firm. There is no evidence whatever 
that the first check was in the mails, or that the mail was robbed. 
The defendant seems to have acted on an assumption of facts 
which, if proved, would play an important part in the case and 
involve the disputed and not wholly settled question of the rights of 
the purchaser of a lost or stolen check or bill. In the absence of 
such proof we must treat the case as alone involving the question 
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that would arise had Gorton, Abbott & Co. voluntarily parted 
with the paper. “The check was purchased by McElhany, Jaggard 
& Co.; sent to the plaintiffs for collection; presented by them 
July 18, 1863, and payment refused; was duly protested, though 
notice of protest was not given to the defendant. The case was 
tried by jury, and verdict and judgment given for plaintiffs, which 
was affirmed by the District Court. 

The first and controlling question that presents itself is whether 
diie diligence was used by the indorsees of defendant in the pre- 
sentation of the check for payment. What amounts to due dili- 
gence in all cases cannot be exactly defined. It must depend 
upon circumstances. If the holder was prevented, by a state of 
thiigs beyond his control, from presenting the check, or from 
sending it to be presented, a delay is excusable. But where a 
delay of some three months is had, a reason for it should be 
shown. All the parties to the check lived in the same State; 
persons were passing daily or weekly between the points where 
they resided; and no excuse whatever is shown by the evidence 
why it was not at once sent to St. Louis and demand made upon 
the drawee. The plaintiffs seek to evade the consequence of their 
laches by showing that the defendant had no fund in the hands of 
the drawee, or rather that he had obtained a duplicate check and 
drawn the money. 

Courts will not permit parties to bills to work a fraud upon the 
holder when it can be prevented. If a check is made upon a 
supposed depositary, and the drawer had no funds and made no 
provision to meet the check, or had drawn them out, he will not 
be permitted to take advantage of want of diligence in its pre- 
sentation. To do it would enable him to work a fraud, to pocket 
his original money and the consideration of the check. (Lin- 
ville v. Welch, 29 Mo. 203; Adams v. Darby, 28 Mo. 162; 
Morrison v. McCartney, 30 Mo. 183.) The same equitable rule 
might be applied to an indorser. If, having obtained a draft or 
check, he should sell it for value, and, before its presentation, 
should obtain a duplicate and sell that for an additional sum, or 
draw the money, he should surely be chargeable, although there 
was a want of diligence in the presentation of the bill by the first 
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indorsee. But a fraudulent transaction of that kind will not be 
presumed; and there is nothing in the evidence to raise even a” 
suspicion against the indorser. In two or three weeks after he 
indorsed the check, he heard it had been stolen; and, acting upon 
that supposition, he procured the duplicate, indorsed it to the 
same firm to which he had transferred the original, and it does 
uot appear that he received any new consideration. - Had the first 
check been presented in time, the money would have been drawn 
upon it. Why it was kept so long the evidence does not show, 
though the pleadings and some of the instructions asked are 
drawn upon the supposition that it had been stolen and lay in the 
hands of the thief. But though that fact is not proved, it is 
shown that the defendant acted upon the supposition, and acted 
in good faith in the matter. If he pays this check, it will be a 
dead loss to him, without his fault; and he should not be required 
to do so unless the rules of law demand it. 

We can see nothing in the conduct of defendant that excused 
" the want of diligence on the part of the holder in the presentation 
of the check. ‘The same principle applies to the notice to the 
defendant. He had no notice whatever of the presentation of 
the check, or of its dishonor. The two questions go together. 
If the acts of defendant excuse presentation, they excuse notice. 
It is said that McElhany, Jaggard & Co., in whose interest the 
plaintiffs seem to be acting, are innocent holders, and that their 
rights should be protected. An innocent holder is a diligent 
holder. It does not appear what they paid for the check, nor do 
they give any excuse for not presenting it for payment. It may 
be that they did present it as soon as it came into their hands. 
li so, they took, with their eyes open, an old check, already dead 
so far as the indorser is concerned, and acquired no greater rights 
than held by the person of whom they obtained it. 

Under this view of the law it becomes unnecessary to consider 
in detail the various instructions given and refused in the case. 
The judgment of the District Court is reversed. The other 
judges concur. 
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Mercuants’ Bank oF St. Lovts, Plaintiff in Error, v. Wasu- 
INGTON Farmer, Defendant in Error. 


1. Banks — Branch banks, part of parent banks.—The branch banks estab- 
lished under the provisions of the act of the General Assembly entitled “An 
act to regulate banks and banking institutions, and to create the office of 
bank commissioner,” approved February 17, 1857 (Sess. Acts 1856-7, p. 14), 
were not distinct and independent organizations; they only formed parts of the 

parent banks authorized by the amendment to the constitution in relation to 
banking, approved January 23, 1857. (Sess. Acts 1856-7, p. 6.) 


Error to Third District Court. 
Hardin, for plaintiff in error. 


Sherwood & Phelps, for defendant in error. 


Waener, Judge, delivered the opinion of the court. 


It will be unnecessary to notice all the questions that have been 
raised and argued in this court by the respective counsel, as it is 
conceded by the counsel for the plaintiff in error that if one point 
is decided against him it is fatal to his case, and a reversal would 
be unavailing. The point is, whether the branches of the banks 
organized under the constitutional amendment adopted by the 
Legislature at its session of 1856-7 are to be deemed distinct 
and independent organizations, or as parts of the parent banks 
The article of the constitution which authorized the establishment 
of the banks provided as follows: ‘* The General Assembly shall 
have power to establish such bank or banks as may be deemed 
necessary for the interests of the State; but any bank so estab- 
lished shall be based upon a specie capital, and made liable to 
redeem its issues in gold or silver ; provided, that the number of 
banks chartered shall never exceed ten, and the aggregate amount 
of capital shall never exceed twenty millions of dollars.” The 
same Legislature that ratified this constitutional amendment 
passed an act to regulate banks and banking institutions, and 
to create the office of bank commissioner, the second article of 
which provided that-every parent bank with a capital stock of 
one million dollars should have, at least two branches each, and 
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that every parent bank with a capital stock of more than one 
million dollars should have not less than three branches. Under 
this law, nine parent banks were established, with numerous 
branches, greatly exceeding the constitutional limit, if they are 
all to be held as independent organizations. 

It will be seen that the cotemporaneous construction given to 
the amendment was that the branches merely formed a part of 
the parent banks. On no other theory could their existence for 
a moment be upheld. This construction has been acquiesced in, 
and their acts and privileges supported, when they clearly had 
neither validity nor existence on any other hypothesis. 

They were agencies, branches, or stems of the parent banks, 
and in this instance the parent bank must be held bound by the 
acts of its branch. 

Judgment affirmed. The other judges concur. 


> 





RicnarD (©. Berry, Plaintiff in Error, v. James M. Zrmmer- 
MAN and MAHULDA ZIMMERMAN, Defendants in Error. 


Cause remanded to the Circuit Court for want of jurisdiction in the Supreme 
Court, the cause being still pending in the Circuit Court for final judgment. 


Error to First District Court. 
Bogess & Sloan, for plaintiff in error. 
J. F. Bowden & Bro., for defendants in error. 
Buss, Judge, delivered the opinion of the court. 


This cause came up by error from the Cass County Circuit 
Court to the District Court of the First District, and from said 
District Court to this court. 

The defendant in the Circuit Court demurred to the petition, and 
the demurrer was sustained, but no judgment rendered. The case, 
then, seems to be still pending in said court for final judgment ; 
and until that is rendered we have no jurisdiction in the case. 

Cause remanded to the Cass County Circuit Court for further 
proceedings. The other judges concur. 
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JAMES H. Witson, Plaintiff in Error, v. Joun M. Crocker, 
Defendant in Error. 


1. Personal property, sale of — Right acquired by vendee.— The vendor of per- 
sonal property can convey to the vendee no higher title than he himself holds 
(excepting in case of commercial paper transferable by delivery). If the 
property sold has been obtained by the vendor by theft, or finding, or any 
other means, without the consent of the owner, the owner can claim restitution 
from the vendee, although it be sold and purchased bona fide and for a valu- 
able consideration. 

. Property taken in war, title to— Evidence The government may acquire 
a perfect title to property by capture from the enemy in time of war. And 
any person using his property or permitting it to be used for unlawful pur- 
poses against his government might render it liable to condemnation and for- 
feiture, but to justify a transferrence of title under this prerogative power the 
facts must exist. Mere possession by an officer of the United States army 
will not establish the title. The facts of the capture or forfeiture must appear. 

4 


Error to First District Court. 
The facts appear in the opinion of the court. 
4. J. Seay, for plaintiff in error. 


I. The evidence discloses no capture or confiscation, no brand, 
and does not pretend to try to show that appellant was a public 
enemy. 

II. A larceny of property does not pass the title to the thief 
or those claiming through him, however remote. No one can 
transfer to another a greater interest in personal property than he, 
or the principal for whom he acts, possesses. The owner cannot 
be divested of title except by his own consent or by operation of 
law. 

Iifl. The government of the United States, having no title, 
could pass none to the respondent. Appellant having established 
ownership, it devolves on respondent to show he had parted with 
the title by his own consent or by operation of law. This the 
respondent does not attempt todo. The following authorities are 
referred to: Hoffman v. Haron, 22 Wend. 185; Hill. on Torts, 
65, note; Will. on Pers. Prop. top p. 498, and note. The law 
of caveat emptor clearly applies to this case. The plaintiff has 
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no remedy against the government. (Sto. on Sales, §§ 188, 
201, 894; 1 Wend. 185; 11 zd. 80; 2 Kent’s Com. top p. 380 
to 382, and notes. ) 

IV. The court erred in interlining instructions. A party has 
a right to stand or fall upon his own proposition. (40 Mo. 151.) 


Perry, and Ewing § Smith, for defendant in error. 


The title to personal property captured by the United States 
military forces from the domestic enemy of the United States, 
during the late war of the rebellion, vested in the government; 
and under a sale thereof by the government a good title thereto 
passed to the purchaser thereof as against the original owner. 
(Wheat. Int. Law, p. 454, § 859; Wheat. Ele. Int. Law, 419; 
Vatt. p. 864, § 161.) 


WacneER, Judge, delivered the opinion of the court. 


This was an action under the statute for the claim and delivery 
of personal property, brought by the plaintiff against the defend- 
ant to recover the possession of a horse. The defendant had 
judgment both in the Circuit and District Courts. It is needless 
to comment with any particularity on the instructions, as they 
are somewhat confused and incongruous, and some of them were 
wholly unsupported by any evidence in the cause. 

But the record shows that there is a single point of law 
involved, the determination of which must decide the whole case. 
The plaintiff’s horse was stolen in 1862, and was purchased at a 
quartermaster’s sale, at Springfield, in January, 1863. There 
was no evidence to show how the horse came into the possession 
of the quartermaster — whether he was captured from the enemies 
of the government —nor that it was ever condemned and confis- 
cated. It was not branded, nor were there any zndicia to show 
that the government asserted any title to it. 

Upon proof of bare possession and sale by the officer, the court 
held that a perfect title :passed to the purchaser, and ‘that the 
plaintiff was divested of his rights without any fault on his part. 

It was a maxim of the civil law, and has been generally admit- 
ted by the writers on common law, that nemo plus juris in 











‘if 


Oe 








JEFFERSON CITY. 





Wilson v. Crocket. 





alium transferre potest, quam ipse habet ; and this is plainly 
common sense and justice. 
It is said, by the author of a treatise on sales, that the general 


~ rule is that the subject of sale must belong to the vendor, and that 


he can sell no more than the interest which he legally possesses. 
If, therefore, he sell an article not belonging to him, whether it 
was obtained by theft, or finding, or by any other means, without 
consent of the owner, the person whose property it is may. claim 


‘restitution thereof from the hands of the vendee, although it be 


sold and purchased bona fide and for a valuable consideration ; 
for, unless the property were divested from the original owner by 
a legal and valid sale or transfer, it would still remain his prop- 
erty, in whatever innocent hands it might subsequently come. 
(Sto. Sales, by Perk., § 188.) This doctrine is maintained by as 
great array of authorities. (See Peer v. Humphreys, 2 Ad. & 
El. 495; White v. Spettigue, 13 Mees & W. 603; Cooper v. 
Willomatt, 1 Com. B. 672; Lee v. Boyes, 18 zd. 599; Williams 
v. Merle, 11 Wend. 80; Root v. French, 18 Wend. 570; Mowrey 
v. Walsh, 8 Cowen, 238; Towne v. Collins, 14 Mass. 500; 
Ruffington v. Gerrish, 15 zd. 156; Wheelwright v. Depeyster, 1 
Johns. 471; Trott v. Warren, 2 Fairfield, 227.) 

In Ventress e¢ al. v. Smith (10 Pet. 175), Thompson, J., 
said: ‘‘It is a general rule of law that a sale by a person who 
has no right to sell is not valid against the rightful owner.” 

In England it was formerly held that a valid title was obtained 
to personal property by a purchase in open market, or market 
overt, although no property had been previously possessed by the 
vendor. But the rule of law in relation to market overt was 
never adopted in the United States. 

There is an exception to the foregoing doctrine in the case of 
a negotiable instrument which passes by transfer and delivery. 
And the title to it will vest in any person taking it bona fide, for 
a valuable consideration, whatever defects may have existed in the 
title of the person transferring it to him. 

The only claim through which defendant derives title is the sale 
of the quartermaster. If the government had no valid title, the 
defendant has none. 
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The title to property lawfully taken in war may, upon general 
principles, be considered as immediately divested from the orig- 
inal owner, and transferred to the captor. (Wheat. Int. Law, by 
Dana, § 859.) Vattel gives as a reason for this: ‘‘ That, when- 
ever we have an opportunity, we seize on the enemy’s property 
and convert it to our own use; and thus, besides diminishing the 
enemy’s power, we augment our own, and obtain at least a partial 
indemnification or equivalent, either for what constitutes the 
subject of the war or for the expenses and losses incurred in its 
prosecution. In a word, we do ourselves justice.” (Vat. bk. 
Ill, ch. IX, § 161.) It is clear that the government may 
acquire a perfect title to property by capture from the enemy in 
time of war. And any person using his property, or permitting it 
to be used, for unlawful purposes against his government, might 
render it liable to condemnation and forfeiture. But to justify a 
transferrence of title under this high prerogative power, the facts 
must exist authorizing its exercise. There is not a scintilla of 
evidence showing, or tending to show, that the horse in contro- 
versy was ever captured by the national forces ; that it was ever 
in possession of the rebels, the enemies of the country; or that 
it came into the hands of the quartermaster by any lawful 
authority. Nor is it shown that the plaintiff was disloyal, or ever 
aided or assisted the enemy. For aught that appears, it may 
have strayed into the inclosure where the other horses were kept. 
No law that pretends to maintain the rights of property to the 
citizen would sanction a divestiture under such circumstances. 
There was some conflict in the testimony in regard to the identity 
of the horse, which it is not my province to discuss, as it is a 
matter exclusively for the consideration of the jury, and which 
must be determined by them when the case is re-tried. 

My conclusion is that the judgment should be reversed and the 
cause remanded. ‘The other judges concur. 
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State ex rel. Many A. Doane, Administratrix of the estate of 
Noble T. Doane, Petitioner, v. Danret M. Draper, State 
Auditor, Respondent. 


1. Clerk of the House of Representatives — Copying Journal — Compensation, 
The compensation provided for in section 20, chapter 7, Gen. Stat. 1865, for 
copying the laws and journal of the House of Representatives for the press, is 
not a part of the legal perquisites of the office of clerk of the House. Even if 

“the clerk is appointed to perform that duty, by a resolution of the House, his 
appointment is not as such officer, and his compensation is independent of his 
compensation as such officer. And where there had been two clerks, one 
succeeding the other, and the last one, being appointed to copy said journal 
and prepare it for the press, simply gathered up and arranged the loose 
rolls or rough minutes, as written out by both clerks from day to day, and 
delivered them to the printer, the first clerk was not entitled to any part of 
the compensation for copying and preparing the journal for the press by vir- 
tue of having written out a part of the rolls or rough minutes, which were 
afterward used as copies for the press. His writing out these minutes was 
only part of his duties as clerk, for which he was compensated by his salary 
as such, 


Petition for Mandamus. 


Lay & Belch, for relator. 


I. Ministerial acts of the State auditor will be controlled by 
the Supreme Court. (Moses on Mand. 85-6; 10 Wis. 578; 5 
Tex. 471.) 

II. The election of Doane and his acceptance of the office was 
a contract to perform the duties and receive all the fees and emol- 
uments of the office. His right was here vested, and the repeal 
of the different sections of the statutes would not have the effect 
of divesting that right. (Sedg. on Stat. and Const. Law, 133 ; 
1 Hill, 324.) The constitutions of this State and of the United 
States forbid that effect or construction to be given to a law. 
But this was by resolution of the House, and cannot change, 
alter, or affect the law. It was. perfectly competent for the House 
to resolve that Colby should receive additional compensation for 
his services, but this would in no wise impair the right of Doane. 


It could not and did not intend to take Doane’s money to pay 
Colby. 
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Ill. By section 16, chapter 7, Gen. Stat. 1865, it is the duty 
of the House of Representatives to cause to be prepared a copy 
of the journal for the press, ete. (Gen. Stat. 1865, p. 81.) 
Section 20 of said chapter, page 82, provides that the person 
copying shall receive the compensation. Section 28, chapter 20, 
Gen. Stat. 1865, p. 148, provides that the chief clerk shall furnish 
such copy for the press. Under the evidence of Colby and Bond, 
the copy made by Doane was used by the public printer. 

IV. Although these provisions are found in different sections, 
and do not refer to each other, they are statutes par materia, 
and must be taken as one system, and as explanatory of each 
other. (Sedg. on Stat. and Const. Law, 247.) 


Rk. F. Wingate, for respondent. 


The relator seeks, by mandamus, to require the respondent to 
audit an account charged to have accrued to N. T. Doane, in his 
lifetime, as chief clerk of the House of Representatives. 

I. It is denied that the account ever accrued to Doane, as 
alleged by the relator; but it is affirmed, on the contrary, that 
the same, under and by virtue of a resolution of the House of 
Representatives made in pursuance of the statute in that behalf 
made and provided, accrued to J.C. S. Colby, in whose favor a 
certificate of indebtedness had been issued by the State auditor 
covering the account charged to have accrued to said Doane, and 
which was for copying and preparing the journal of the House of 
Representatives for the press. The fees for copying the journal 
and preparing the same for the press rightfully belong to such 
person as may perform such service under the direction of the 
Senate or House of Representatives, and do not attach to the office 
of the secretary of the Senate or chief clerk of the House of 
Representatives. (Gen. Stat. 1865, chap. 7, §§ 16, 20, pp. 
81-2.) 

Il. J. C. S. Colby, under a resolution of the House of Repre- 
Sentatives, was required to and did copy and prepare for the 
press the journal of the House. (ILouse Jour. Adj. Sess. 1868, 
p. 770.) 

Il. The House, by a decided vote, refused to said Doane, 

15—voL. XLII. 
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deceased, any portion of the perquisites for copying and preparing 
its journal for the press at the adjourned session of 1868. (Sce 
last cited page of said journal.) Doane was removed, and Colby 
made chief clerk of the House, March 6, 1868. (House Jour. 
Adj. Sess. 1868, pp. 486, 488, 498.) 


CurRIER, Judge, delivered the opinion of the court. 


The relator’s intestate, Noble T. Doane, was chief clerk of the 
House of Representatives during its adjourned session of 1868, 
from January 7 to March 6, when he was superseded by J. C. S. 
Colby, who was appointed to the place and discharged the duties 
of the office from that time to the close of the session, on the: 26th 
day of March. On the 25th day of March, the House, by resolu- 
tion, and in pursuance of chapter 7, section 16, of the General 
Statutes, as the resolution declares, directed Colby, as its chief 
clerk, ‘‘to copy and prepare for the press the journal of the House” 
for the session. The State auditor was required, by the same 
resolution, to draw his warrant for the service thus to be rendered, 
in accordance with section 20 of the same chapter. On the 28th 
of March Colby presented to the auditor an account for services 
rendered under the resolution, amounting to $1,911.88, which was 
allowed, and, in the absence of funds, a certificate of indebted- 
ness was issued in adjustment of the demand. 

The General Statutes, chapter 7, section 16, provide that ‘it 
shall be the duty of the Senate and House of Representatives to 
cause the journal of their respective houses to be copied and pre- 
pared for the press without delay, and, at the close of the session, 
to deliver the same (the journal) to the secretary of State ;” and 
section 20 of the same chapter provides that ‘‘ there shall be 
allowed to the person copying the laws or journals for the press 
the sum of fifteen cents for every hundred words.” The payment 
to Colby is justified under the resolution of the House already 
mentioned, and under those provisions of the General Statutes in 
relation to the publication of the laws and journals. On the other 
hand, the relator insists that, inasmuch as Doane was chief clerk 
from January to March, he is entitled to compensation for the 
supposed copying of the proceedings during this period, as a 





















































JANUARY TERM, 1869. 223 





State ex rel. Doane, Adm’x, v. Draper. 





perquisite and legal incident of his office, and cites in support of 
this position the twenty-eighth section of the statute establishing 
the office of public printer (Gen. Stat. 1865, p. 148, § 20), which is 
in these words: ‘‘'The secretary of the Senate and the chief clerk 
of the Ifouse of Representatives shall each furnish to the public 
printer, every day during the session of the General Assembly, 
a copy of the journal of his house for the day preceding, till the 
whole journal shall be thus copied and delivered.””? The relator’s 
claim having been duly presented to the auditor for allowance, 
amounting to $1,283.87, and the auditor having rejected it, this 
court is now asked to issue its writ of »andamus commanding 
the auditor to audit and adjust the demand. 

On the hearing, witnesses were examined, and the following 
facts disclosed. Each day’s proceedings of the House are written 
out by the chief clerk, or some of his assistants, on sheets of 
paper which are fastened together in the form of a roll, and read 
to the House the next day. On being approved, this roll is passed 
to a clerk, who makes a fair copy of it in a book which is called 
the journal, the roll itself then being filed away. And so the 
business proceeds from day to day to the close of the session, 
when the ‘‘ journal” is delivered to the secretary of State, as the 
statute provides (Gen. Stat. 1865, ch. 7, § 16), as the permanent 
original record of the proceedings of the House. This is the book 
referred to in section 20 of the same chapter as the ‘‘ journal” to 
be copied for the press at fifteen cents per hundred words. No 
copy of this book was ever made by any one, so far as appears. 
But Colby, under the resolution of the House of the 25th of 
March, gathered up and arranged the aforesaid rolls, or rough 
minutes, and delivered thein over to the public printer, from which 
the printed journal is composed. This is all that Colby appears 
to have done under the resolution. 

The making up of the rolls or rough minutes of the proceed- 
ings of the House from January 7 to March 6, as before 
described, forms the foundation of the relator’s claim. Is there 
anything in the statute which authorizes the auditor to audit and 
allow this demand, and draw his warrant on the treasury for its 
payment? 
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A clear statement of the facts of the case seems to supersede 
the necessity of argument or exposition. The House employs 
clerks for the express purpose of having a systematic statement 
of its proceedings written up and preserved, and rewards them in 
the way of a per diem compensation. 

The statute (Gen. Stat. 1865, p. 88, § 4) provides that ‘the, 
secretary of the Senate and the chief clerk of the House shall each 
receive seven dollars per day, including six days after the adjourn- 
ment of the General Assembly ; and every other clerk employed by 
either House shall receive five dollars per day,” for their compensa- 
tion. There is, in our opinion, no better legal ground for claiming, 
as a perquisite of the office, extra and specific compensation for 
making and preserving the minutes of the proceedings of the 
House during its sessions, than there is for claiming such com- 
pensation for reading these minutes to the House after they are 
made up. The matter comes to this: The general law (ch. 7, § 
16) provides that the House shall ‘‘ cause” its journal to be 
prepared for the press, without specifying the agency that shall 
be employed; and the House, appropriately enough, selected its 
chief clerk ; and the clerk, to save the trouble and expense of 
copying the journal, used the accumulated rolls — being the 
literal originals of the journal —and drew pay for the number 
of words they contained, as for fresh copies from the journal 
itself. 

The twenty-eighth section of the act establishing the office of 
public printer has no just bearing on this question. That con- 
cerns the printer, and does not affect the pes déem or other 
compensation of the clerks of the House or Senate. Had Doane 
by himself and assistants furnished to the printer from day to day 
a copy of the daily proceedings, it would have been but the per- 
formance of a duty which their relations to the House imposed, 
and for which they received compensation as the law provides. But 
no such copies were so furnished to the printer. The Legislature. 
has seen fit to fix seven dollars per day as a suitable compensation 
to the chief clerk of the House for his daily services during the 
session of the General Assembly; and we find nothing in the 
statute which leads us to conjecture that it intended to provide the 
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further allowance of more than twenty dollars a day as a mere 
perquisite and incident of the office for constructive copying. 

The application for a peremptory mandamus is refused. The 
other judges concur. 





Natuan C. Kovuns, Petitioner, » Danren M. Draper, State 
Auditor, Respondent. 


1. County Attorney —Vacancy in office of, not created by indefinite absence.— 
Under the provisions of section 31, chapter 18, Gen. Stat. 1865, the absence 
of the county attorney from the county, although for an indefinite time, does 
not create a vacancy in his office. 

County Attorney — Appointment of substitute in his absence does not create 
or presume a vacancy in his office—Under the provisions of section 26, chap- 
ter 18, Gen. Stat. 1865, where the county attorney is unable to attend as 
required by law, and some other person is appointed to act for him, it is not 
to be considered that the office is therefore vacant, and that the State or 
county is to be charged for the services which the law makes it the duty of the 
official attorney to perform. . 


to 
by 


Petition for Mandamus. 


M. C. Kouns, pro se. 


I. The costs in the case of The State v. Finley, of which the 
attorney’s fee is part, must be paid by the State, and not by the 
county. (Gen. Stat. 1865, ch. 219, § 10.) 

II. The justices of the peace not only had the power, but it 
was their duty, to appoint some one to represent the State in the 
case. (Gen. Stat. 1865, ch. 18, § 26.) 

III. The compensation provided for in section 81, chapter 18, 
has no reference to the fees of the county or circuit attorney, 
because these officers get no fee unless there be a conviction ; and 
their salaries are paid as compensation for cases in which there 
is no conviction. But the ‘competent person” appointed as 
prosecutor by the justice is entitled to compensation, whether the 
defendant be convicted or not. 

IV. The sense of the law is (§§ 26, 31, ch. 18) that the State 
shall be represented; and the very object of the law would be 
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defeated if the word ‘‘ vacancy”? (§ 81) should be so construed as 
to deprive the justice of the power to appoint, if there is actually 
a county attorney. Such a construction would have made it neces- 
sary for the justices to have kept the defendant under guard or in 
prison for an indefinite time, in consequence of the absence of 
the county attorney, which the law does not intend. 

V. Taking the whole law together, the only fair construction 
of it is that the words ‘‘ vacancy in office” mean to give the 
justice power to appoint, either where there is no county attorney 
or where he is unavoidably absent. 

VI. Justice requires that the ‘‘competent person” appointed 
by the magistrate in the absence of the county attorney should 
be paid for the services which he rendered to the State. In this 
case there is no provision of the law which makes the county 
responsible. By section 31, chapter 18, the attorney’s fee must 
be ‘‘ taxed as costs in such cause ;” and by section 10, chapter 
219, such costs must be paid by the State. 


H. B. Johnson, attorney-general, for respondent. 


I. The law prohibits the payment of such costs out of the 
State treasury. (Gen. Stat. 1865, ch. 18, § 27.) 

II. Such services cap only be contracted for when there is a 
vacancy in the office of county attorney. (Gen. Stat. 1865, ch. 
18, § 31.) Absence does not create a vacancy. 


CurriER, Judge, delivered the opinion of the court. 


This is a mandamus proceeding, and involves a construction 
of section 31, chapter 18, Gen. Stat. 1865, which provides for 
cases of vacancy in the office of county attorney. ‘The petition 
avers that ‘‘ the county attorney for Callaway county was” absent 
from said county ‘‘ for an indefinite time” on the occasion when 
the petitioner rendered the service set out in the petition; and 
that the petitioner rendered the services charged under the 
appointment of two justices of the peace, before whom a crim- 
inal proceeding was pending. It is contended that the 
‘‘indefinite”? absence of the county attorney from the county 
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created a ‘‘ vacancy”? in the office, within the meaning of the 
statute (ch. 18, § 31). 

Section 22, chapter 18, Gen. Stat. 1865, authorizes county 
courts to appoint county attorneys. Sections 24 and 25 define 
their duties, one of which is to ‘prosecute, on behalf of the 
State, all cases before justices of the peace, where the State is 
made a party thereto;” and section 26 prohibits justices from 
proceeding with such cases in the absence of the attorney, unless 
‘¢ some one properly qualified to prosecute for him” is present. 

Section 81 is as follows: ‘‘If, at any time, there should be a 
vacancy in the office of county attorney for any county, it shall 
be the duty of the judge or justice of the peace before whom any 
~ eause, as hereinbefore provided for, shall be pending, to appoint 
some competent person to represent the State in such cause, and 
fix his compensation therefor, which shall be taxed as costs in such 
cause.”? The petition shows that the county attorney was absent 
from the county on the particular occasion in question; but did 
that absence from the county create a ‘‘vacancy”’ in the office, 
within the meaning of section 81? We think not. 

The term ‘‘ vacancy,”’ as applied to an office, means a place or 
post unfilled; an office that is not occupied. There is nothing in 
the petition to show that the office of county attorney for Callaway 
county was unoccupied—that there was no person occupying or 
filling it at the time these services are claimed to have been ren- 
dered. On the other hand, the implication on the face of the 
petition is that the office was filled, and that the officer was 
absent—whether for an ‘‘ indefinitely”? short or long time does not 
appear. 

Section 26, chapter 18, is constructed on the theory that cases 
would arise where the county attorney might be unable to attend, 
and accordingly provides, substantially, that in such cases some 
other person may be brought in to ‘‘ prosecute for Azm,”’ not the 
State. 

The attorney is at liberty, and it is apparently his duty, to 
appoint some person to appear as his substitute in his absence, 
and render the service which the law requires at his hands, and 
which it is his official duty to cause to be performed. It is not to 
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be considered, in such cases, that the office of county attorney is 
therefore vacant, and that the State or county is to be charged 
with the services which the law makes it the duty of the official 
attorney to perform. 

The application for a peremptory mandamus is refused. The 
other judges concur. 





Tue State oF Missourrt ex rel. WitL1AM H. Tuomas ef al., 
Petitioners, v. THe TREASURER OF CALLAWAY CovunTy, 
Respondent. 


1. County Treasurer —Warrant upon — Reversal of order for, by County Court. 
Where an allowance by the County Court has been regularly had upon a 
claim they are required to pass upon, and the warrant has been drawn and 
presented, and the court adjourned for the term, the county treasurer has 
but one duty —that of payment; and no subsequent court, not of superior 
jurisdiction, can excuse him from the performance of that duty. 

2. County Treasurers — Mandamus — Jurisdiction of the Supreme Court.— 
There is no doubt of the jurisdiction of the Supreme Court by mandamus 
against county treasurers who refuse to pay claims properly audited. They 
are ministerial officers, and can be compelled to perform their plain duties. 

8. County Treasurer — Illegal Claims — Mandamus.—It does not follow, 
because it is the duty of the treasurer to pay such claims, that the Supreme 
Court will necessarily, in this form of action, order him to do so. If it 
should appear that the County Court has, by mistake or otherwise, audited 
an illegal claim—one which should have been rejected —this court will 
leave the parties to such remedies as they may have by ordinary proceedings. 

4. Registering Officers — Compensation of.— Under the provisions of sections 
27, 29, of the act of March 31, 1868 (Sess. Acts 1868, p. 138), the allowance of 
three dollars per Ciem is paid to the registering officers as compensation. 
This allowance is not designed to cover all expenses; the other expenses, as 
well as this compensation, must be paid by the county. 


Petition for Mandamus. 
2. Budd, for petitioners. 


I. County Courts have full power and authority to audit 
and settle all demands against the county. (Gen. Stat. 1865, 
p- 556, § 9.) 
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II. The County Court had jurisdiction over the subject mat- 
ter. (Gen. Stat. 1865, p. 556, § 9; Sess. Acts 1868, p. 137, 
§§ 27, 29.) 

Iif. County treasurers must pay warrants drawn by order of 
the County Court. (Gen. Stat. 1865, p. 227, § 7.) 

IV. The allowance of the claims of the relators was a judicial 
act. It cannot be impeached collaterally. (Baker v. Johnson, 
41 Maine, 15; Huff v. Knapp, 1 Seld. 67; Supervisors of Onon- 
daga v. Briggs, 2 Den. 26; Caldwell v. Lockridge, 9 Mo. 361; 
Price v. Johnson, 15 Mo. 433; 6 Hill, 245-6.) 

V. The said order of allowance could not be vacated or 
reopened, even during the same term of the County Court at 
which it was made, without due notice to the relators. (Cald- 
well vy. Lockridge, 9 Mo. 861; Price v. Johnson, 15 Mo. 433.) 
And without such notice the action of the court vacating the 
order of allowance would be void (zd). But the said order of 
allowance has not been vacated. 

VI. The treasurer of the county had no power to vacate the 


order of allowance or to reverse or modify it. And the notice 
to the said treasurer is a nullity. 


Mandamus will lie against a county treasurer to compel him 
to pay, etc. (Moses on Mand. 99); may issue against officers 
of quasi corporations by official name (zd. 200-1) 


John A. Flood, for respondent. 
Buss, Judge, delivered the opinion of the court. 


On the 20th of October, 1868, the account of the members 
of the board of registratiqn of the county of Callaway, composed of 
the relators, for expenses and per diem, amounting to $413.70, 
was allowed by the County Court, and a warrant drawn upon the 
treasurer of the county, which warrant was duly presented, and 
the proper indorsement made of ‘‘ no funds.”? Afterward, when 
in funds, the warrant was again presented, and payment refused, 
upon the ground that the County Court had ordered him to pay 
only part of the warrant. The return to the alternative writ does 
not deny the auditing of the account, the issuing and protest of 











230 JEFFERSON CITY. 








The State of Mo. ex rel. Thomas et al. v. The Treasurer of Callaway Co. 





the warrant, the subsequent receipt of funds and refusal to pay 
the warrant, but sets up as an excuse that, on the 18th of Novem- 
ber, 1868, the County Court made an order upon him to pay only 
$306 of the warrant, and that he is ready to pay that amount. 
The return also exhibits a copy of the account allowed, and shows 
that $306 covers the per diem of the board, and that the balance 
is for cash paid for expenses. The relators demur to the return. 
There is no doubt that County Courts may ordinarily vacate and 
set aside an order made during the term, upon notice to those to 
be injuriously affected by it. (Caldwell v. Lockridge, 9 Mo. 358 ; 
Price vy. Jackson Co., 15 Mo. 433.) But the order recited in the 
return was not made at the same term in which the account was 
allowed, neither does it reverse the original order, nor was any 
notice given to the relators. The original account was allowed, 
the warrant was issued; and at a subsequent term, without notice, 
the County Court makes an order on the treasurer to pay only a 
part of the warrant. We know of no authority for such a pro- 
ceeding. It is unnecessary to suggest the remedy where a claim 
clearly illegal has been allowed, either corruptly or by mistake, 
and the term has passed—whether against the officer, or by appeal, 
or injunction, or in some other way. But where the allowance by 
the court has been regularly had upon a claim they are required 
to pass upon, and the warrant has been drawn and presented, and 
the court adjourned for the term, the treasurer has but one duty ; 
and no subsequent court, not of superior jurisdiction, can excuse 
him from the performance of that duty. There is no doubt of 
the jurisdiction of this court by mandamus against county treas- 
urers who refuse to pay claims properly audited. They are min- 
isterial officers, and can be compelled to perform their plain duties. 

But in entertaining the application we will look into the claim 
allowed by the court. It does not follow that, because it is the 
duty of the treasurer to pay, we will necessarily, in this form of 
action, order him to do so. If it should appear that the County 
Court has, by mistake or otherwise, audited an illegal claim — one 
which should have been rejected —we will leave the parties to 
such remedies as they may have by ordinary proceedings. (The 
People ex red. Merritt v. Lawrence, 6 Hill, 244; The People v. 
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Edmonds, zd. 472; The People v. Stout, zd. 850; Baker v. 
Johnson, 41 Maine, 15.) 

What, then, is the character of the claim which the treasurer 
refuses to pay? The account allowed is among the exhibits, and 
consists, first, of claims for sundry sums due to the relators as 
members of the board of registration and review, at $3 per day ; 
and that part of the warrant covering those services the defendant 
is willing to pay. The account also claims for cash paid by 
relators for necessary expenses, which were also allowed by the 
County Court. We cannot inquire into the care and discretion 
used by the court in auditing their expenses. We are bound to 
suppose it had the proper proof that the amount allowed had been 
actually expended. We can only consider its power to allow 
anything for the expenses of this board in the performance of 
its duties. And in deciding that quéstion we need only look to 
the statute. Section 29 of the act of March 21, 1868 (Sess. 
Acts 1868, p. 138), provides that the supervisor and each 
member of the board of registration shall receive each $3 per day, 
to be paid by the county. Section 27 of the same act is as 
follows: ‘‘All expenses incurred by the board of registration and 
board of review, in pursuance of this act, shall be paid out of the 
county treasury.”? There can be no doubt that the section intends 
to cover other expenses than the per déem of the members of the 
board. Without such a provision the act would be nugatory. It 
is not to be expected that these officers, for such a per diem, 
would pay the various and necessary expenses attendant upon their 
sessions. The $3 per day is their compensation. The other 
expenses, as well, must be paid by the county. 

A peremptory mandamus will issue. The other judges concur. 





JAMES H. Woopiee, Appellant, ». Lyman J. Burcu, Respondent. 


1. Administrator — Mortgages — Trusts.—Where the administrator of a mort- 

gagee sold the property under the mortgage, and bought the property at such 
sale, and afterward sold it fora higher price, he did not thereby become a 
trustee for the mortgagor for the profits. He is a trustee for the beneficiary, 
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but not for the debtor; as to the trust the debtor is a stranger. The admin- 
istrator stands in the shoes of the deceased ; and a mortgagee is not within the 
rule forbidding trustees or agents from purchasing estates with which they 
have been intrusted. If mortgagees are not, neither are their personal repre- 
sentatives. 

2. Administrator — Responsibility to estate.— Semble: that an administrator 
of a mortgagee, who sells the property under the mortgage, buys it himself, 
and sells it at a higher price, may be held accountable to the estate for the 
profit arising from such purchase and sale. 


Appeal from Third District Court. 
The facts sufficiently appear in the opinion of the court. 
James F. Hardin, for appellant. 


I. After condition broken, the mortgagee may take the mort- 
gaged property, and will hold it as trustee for the mortgagor. 

II. In this case Burch was clearly the trustee of both Woodlee 
and the heirs of Stemmons, and could take no benefit to himself 
from the transaction. (28 Mo. 106; 37 Mo. 559; 2 Sto. Eq. 
Jur. 1211, 1211 a; 9 Paige, 663; zd. 237-241; 4 Sand. Ch. 
87; 1 Seld. 256; 4 How. 503; 2 Johns. Ch. 270; Will. Eq. 
Jur. 605; 2 Cox, 320; 1 Cox, 1384; 5 Ves. 707.) 

III. He was bound to pay over to the heirs of Stemmons 
$4,000, the sum received by him for the land. Then, as a 
necessary corollary, Woodlee was entitled to a credit correspond- 
ing exactly to the sum paid on the debt. Courts of equity will 
not permit one occupying such a relation to pocket $1,540 and 
defraud either the State or defendant out of the same. 


T. 4. Sherwood, with V. Bray, for respondent. 


I. A mortgagee is not within the rule which prohibits a trustee 
from purchasing a trust estate. (2 Sugd. Vend. 111, 112; 
MeNair v. Biddle, 8 Mo. 257; Cooley v. Rankin, 11 Mo. 642; 
1 Hill. Mort. 198, § 25.) 

Il. If the mortgagee bids in the mortgaged premises for less 
than a mortgage debt, the mortgagor cannot compel him to 
enter satisfaction. (Pierce v. Potter, 7 Watts, 475; Neil v. 
Thompson, 405; 2 Green Ch. 518.) Though oppressive conduct 
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was charged, not the slightest shade of unfairness was elicited in 
the evidence on the trial. The mortgagor is present at the sale. 
An attorney proclaims that the title is perfect. Several months 
afterward the property is sold at an advance. Unless unfair 
dealing be shown, the moment the sheriff strikes off the property 
at a foreclosure sale, the rights of the mortgagor are gone forever. 
Any other rule would be productive of injury, instead of benefit, 
to all concerned. 

lif. If Stemmons, the mortgagee, had the right to purchase, 
he is not to be deemed a trustee in regard to mortgaged premises. 
Is his administrator to occupy a worse position ? 

IV. Whatever may be the status of the administrator toward 
the heirs of the mortgagee in respect to any profit realized out of 
the transaction, this cannot avail the mortgagor, and his bill was 
properly dismissed. 


Buiss, Judge, delivered the opinion of the court. 


The appellant filed his petition in equity in the Jasper County 
Circuit Court, setting forth that defendant was public adminis- 
trator in charge of the estate of one Stemmons; that as such 
administrator he foreclosed a mortgage given by appellant to his 
decedent, obtained a judgment for over $4,000 and order of sale ; 
that at the sale he himself bid in the property ‘‘at a nominal 
sum,’’ and soon after sold the same for $4,000; and prays that 
he be decreed to apply the proceeds of the last sale upon the 
mortgage debt. It appears from the answer and evidence that 
defendant gave for the land $2,460; that the plaintiff and his 
attorney were present at the sale, bidding; that defendant was 
the highest and best bidder, and that, in a few months after, he 
sold the property for $4,000. 

It is claimed by the appellant that Burch, administrator of 
Stemmons, was trustee as well for plaintiff, Woodlee, as for the 
estate of Stemmons. We have examined the authorities submit- 
ted by him, and do not find one to sustain that view. In Board- 
man v. Florez, 37 Mo. 559, the trustee and agent is justly com- 
pelled to account to his principal for the proceeds of a sale of a 
trust estate he had before bid in at a comparatively small sum. 
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In Coffee’s Adm’x vy. Crouch, 28 Mo. 106, the trustee is required 
to hold a trust fund of which he has obtained possession for the 
benefit of the cestuz gue trust. In Torrey v. Bank of Orleans, 
9 Paige Ch. 694, while the same doctrine is enforced, nothing is 
decided that would make a trustee who purchased at sheriff’s sale 
for the benefit of his beneficiary also a trustee for the debtor 
whose property is sold. Other cases are cited, but they only 
affirm the doctrine of Boardman v. Florez in our own State. 
That doctrine is so well and thoroughly settled, that a trustee can 
not act for his own benefit in the matter of the trust, as not to 
admit of dispute. If the defendant should refuse to account to 
the estate of Stemmons for the $4,000 received for the property, 
a case would arise within the authorities. But as to the plaintiff, 
he is a stranger. No trust exists between them, unless every 
mortgage creditor is a trustee for his debtor. Tle was not a 
party to the mortgage, and no duty was imposed upon him or 
his intestate. 

Counsel for plaintiff claim that, inasmuch as the defendant is 
bound to account to the estate he represents for the whole $4,000, 
the plaintiff is entitled to a corresponding credit. Von sequitur. 
The defendant stands in the shoes of the deceased. It can hardly 
be claimed that creditors, when not trustees, are forbidden to bid 
in property upon sales to enforce judgments or orders obtained 
by them; and if they bid it in, shall they be forbidden to sell 
it? Must every such purchaser at sheriff’s or trustee’s sale be 
compelled to hold on to the property bought, or be forbidden to 
sell at a greater price than he gave? Or if he should obtain an 
advance, must he account for the difference? 

A mortgagee is not within the rule forbidding trustees or agents 
from purchasing estates with whose disposition they have been 
intrusted. If mortgagees are not, ncither their personal represent- 
atives. (McNair v. Biddle, 8 Mo. 257; Cooley v. Rankin, 11 
Mo. 642; Neil v. Thompson, 4 Watts, 405; Pierce v. Potter, 7 
Watts, 475.) 

It should be remarked that there was no motion in the Circuit 


Court to set aside the sale, nor is there any allegation or evidence 
of fraud. 
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The District Court affirmed the judgment of the Circuit Court 
dismissing the petition, and the judgment of the District Court 
is aflirmed in this court. The other judges concur. 





Exisna Header, Adm’r, etc., of GEoraE VAN Lear, Respond- 
ent, v. Henperson N. Jones, Appellant. 


1. Promissory Note —Surety — Release — Extension.—In order to discharge 
a surety upon a promissory note, the ereditor must do some act by which he 
deprives himself of the right of proceeding at law in the collection of the 
obligation; and an agreement to grant extension, to avail the surety, must not 
only be founded upon a sufficient consideration, but it must operate as an 
estoppel on the creditor sufficient to prevent him from bringing an action 
before the expiration of the extended time. 


This was an action begun by respondent, as administrator of 
the estate of George W. Van Lear, deceased, against the appel- 
lant, in the Green Circuit Court, on three negotiable notes 
executed by appellant and one Jason Jones to John A. Miller & 
Co., indorsed to Van Lear after maturity. 

Defendant answered, admitting the execution of the notes, the 
indorsement by Miller & Co. to Van Lear, but alleging that the 
notes were signed by him as security only, and not as principal ; 
that this fact was well known to John A. Miller & Co. at the 
time of the execution of the notes; and that, subsequently 
thereto, John A. Miller & Co. took from Jason Jones a deed of 
trust to secure the payment of the notes, and accepted the same 
in lieu of the securjty taken at the execution of the notes, and, 
without the consent of defendant, extended the time of the pay- 
ment of said notes for one year from the date of the deed of 
trust; that Jason Jones, the maker of the note, is dead, and the 
administration of his estate closed. 

Plaintiff filed a replication to defendant’s answer, denying that 
defendant signed said notes as security only, but charging that 
defendant signed the same as principal; admitting the deed of 
trust, but denying that the same was taken or accepted in lieu of 
any other security ; and alleging that, at the time of the execution 
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of the deed of trust, John T. Dowdall & Co. had a judgment against 
Jason Jones ef al., which was a lien prior to said deed; that sub- 
sequently said land embraced in said deed of trust was sold under 
execution issued on said judgment, and only brought a sum 
sufficient to pay said judgment, and that said deed of trust was no 
security whatever. 

Defendant filed an answer to plaintifi’s replication, admitting 
the Dowdall judgment against Jason Jones, but denying that said 
judgment was a lien on the land mentioned in the deed of trust. 
The Third District Court affirmed the judgment of the court 
below, and the case is brought here by appeal. 


2. C. Wallace, and 7. .2. Sherwood, for appellant. 


I. The notes were all made payable one day after date, and the 
last one was dated May 11, 1861, while the deed of trust to John 
A. Miller & Co. was executed six days subsequently. Van Lear, 
then, must have been the assignee of the notes after they 
matured, and took them with full notice. (Chappell v. Allen eé 
al., 38 Mo. 213; Sm. Mere. L. 292; 2 Caines’ Cas. 303; 
Lansing v. Gaine, 2 Johns. 300.) 

II. The fact of suretyship need not be stated in the note, but 
may be proven dehors by parol. (Garrett v. Ferguson’s Adm’r, 
9 Mo. 124; 23 Mo. 140.) 

II. Giving time to the principal, for a valuable consideration, 
undoubtedly discharges the security. (Sm. Mere. L. 353; 
Schmarr v. Schnitter e¢ al., 38 Mo. 478.) 

IV. The acceptance of a higher security will extinguish a 
simple contract debt. (Vaughan v. Lynn, 9 Mo. 761; Sm. 
Mere. L. 847.) 


Jas. F. Hardin, for respondent. 


I, The taking of the deed of trust by Miller & Co. from one 
of the makers did not of its own force discharge the other makers, 
and there was no release pleaded. 

If. If defendant was security only, he could only complain of 
laches after serving written notice on the holder requiring him to 

















JANUARY TERM, 1869. 237 





Headlee, Adm’r of Van Lear, v. Jones. 





sue, and his failure todo so. (Gen. Stat. 1865, §§ 1, 2, p. 406; 
6 Mo. 46; 15 Mo. 628; 18 Mo. 140; 7 Mo. 292; 17 Mo. 
399; 19 Mo. 39; 24 Mo. 184, 242, 333; 31 Mo. 258, 825; 
35 Mo. 427; 17 Mo. 475; 27 Mo. 886; 83 Mo. 865; 13 Ill. 
276; 8 Blackf. 190.) 


Wacner, Judge, delivered the opinion of the court. 


Assuming that the appellant was a surety on the notes sued 
upon, the material question to be decided is whether he was 
released in consequence of the giving by the principal of a deed 
of trust on certain real estate to secure their payment. The deed 
of trust provides that if the grantor shall pay the sums of money 
specified in the notes within twelve months, then the deed shall 
be void, ete. There is no express contract by which the time for 
payment is extended, nor is there any stipulation prohibiting an 
action being brought on the notes at any time after their maturity. 
In order to discharge a security the creditor must do some act by 
which he deprives himself of the right of proceeding at law in the 
collection of the obligation. The agreement must not only be 
founded upon a sufficient consideration, but it must operate as an 
estoppel on the creditor sufficient to prevent him from bringing 
an action before the expiration of the extended time. (Rucker 
y. Robinson, 88 Mo. 154.) If the creditor does not divest him- 
self of the power to sue, it is within the competency of the security 
at any time to compel him to do so upon giving notice, or he may 
pay off the debt and enforce his right against the principal. 

In the ease of Schmarr v. Schnitter e¢ al. (88 Mo. 478), judg- 
ment was about being obtained on the note; and the agreement 
extending the time contained an express covenant, supported by a 
valid consideration, that no sale should be forced upon the judg- 
ment until after the expiration of eighteen months. The holder of 
the debt in that case tied up his hands and precluded himself from 
acting. But here the case is entirely different. Although the 
principal authorized the trustee to sell the real estate if the notes 
were not paid within twelve months, yet there was no obstruction 
to the creditor pursuing his action at any time. I sce nothing, 
therefore, that can be construed into a discharge of the surety. 
16—vyoL. XLII. 
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As this view decides the whole case, there is no necessity for 
noticing some other questions which were raised in the argument. 
Judgment affirmed. The other judges concur. 





Ossemus Hurt, Defendant in Error, 7. Witt1am T. KELLy, 
Plaintiff in Error. 


1. County Court — Schools — Mortgages — Power of sale by Court without 
notice — Construction of Statute—Where the owner of land borrowed five 
hundred dollars of the County Court, and secured the amount, under the pro- 
visions of the school act of 1839, by mortgage of the land, the court properly 
ordered the sheriff to sell, and he properly proceeded to sell the premises 
without giving the mortgagor notice of their proceedings. (R. C. 1855, pp. 
1424-5, 23 23-27, 30.) The ten days’ notice mentioned in section 18 of the 
school act (R. C. 1855, p. 1424, 3 24) refers expressly to the order to give 
a new security or make such payment as is necessary for the security of the 
fund, and not to the fact that the interest or the mortgage note is due. 

2. County Court — Mortgage — Power of Legislature.—The Legislature has 
power to authorize such a sale without notice, where the mortgagor, in the 
mortgage itself, gives express authority to that effect. 


Error to First District Court. 
Ewing §& Smith, Kelly, and Adams, for plaintiff in error. 


Sections 23 and 24 of the act touching schools (R. C. 1855, 
p- 1427) provide for the giving of notice to the defendant before 
new security can be required. Section 30 of the same act should 
be construed with them. This is the law under which the County 
Court, and subsequently the Circuit Court, undertook to act, and 
the thirtieth section was carried out without regard to the twenty- 
third and twenty-fourth. In other words, the County Court render 
a judgment of foreclosure of mortgage (in effect) without notice 
to the mortgagor. All of this statute must be taken together, 
and not one isolated section by itself. The notice and proceeding 
required under sections 23 and 24 must necessarily be had before 
the court can proceed under section 30. The Legislature could not 
have intended to divest title in this manner without notice to the 
mortgagor. The Legislature has not the power to enact any such 
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law. As to the necessity of notice, ede Abbott v. Lindenbower, 
42 Mo. 162; Dubois, Adm’r, v. Walsh, 42 Mo. 272; City of 
Boonville v. Ormrod, 26 Mo. 193; Corliss vy. Corliss, 8 Verm. 
387-9 ; 15 Wend. 874; Ang. Highw. § 122; 11 Mass. 507; 
14 zd. 222; 1 Aik., Verm., 168; Chamberlain vy. Farris, 1 Mo. 
17; Overstreet vy. Shannon, 1 Mo. 529; Sallee v. Hays, 3 Mo. 
116; Webb v. Garner, 4 Mo. 10; Smith v. Ross, 7 Mo. 463 ; 
Anderson vy. Brown, 9 Mo. 638; McLaurine v. Monroe, 30 Mo. 
462; Pomroy v. Betts,81 Mo. 419; Covenant Mut. Ins. Co. v. 
Clover, 86 Mo. 892. 


John F. Ryland, with John F. Phillips, for defendant in 
error. 


I. If the law in question provides, and the mortgage itself 
provides, that the mortgage may be enforced after forfeiture, 
merely by the County Court, without any mesne process, issuing 
an order to the sheriff in the nature of a jfiert factias, what 
right has a mortgagor to complain that his property is sold under 
such statute and mortgage deed, summarily and without suit? He 
cannot be heard to complain of the operation of a law and his 
contract under it, after he has enjoyed all the benefits of the law 
and contract. 

II. That the right of a citizen to notice of a judicial proceeding 
against him is paramount, and that, as a rule, a judgment with- 
out notice is void, are legal truisms not denied. But these gen- 
eral principles have nothing to do with the case at bar. For it 
is equally as true, and as much law, that, while the citizen has 
primarily this right of notice, he, as a free man and free agent, 
may contract away such right. It is done in every day’s com- 
mercial transactions, in the giving of mortgages with power of 
sale without any prior notice before sale. Mortgages under our 
school law are enforced after the fashion of debts under the statute 
merchant, statute staple, and recognizances in nature of statute 
staple. (Vide 2 Saund. 69 b,c, d, note 3; Stat. 11th Edw. 
p- 1, enforced and amended by Stat. 13th Edw. p. 1; Stat. 3, 
de mercatoribus. See 1 Eng. Stat.35.) On failure of debtor 
to pay on the day assigned, execution could be awarded under 
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those statutes without any mesne process to summons him, or 
any proof of the debt. ‘he cognizor, by executing the bond 
(just as the mortgagor here has done), was held to have waived 
the right of notice. Where the practice authorizes it, a judg- 
ment is good without notice. (1 Murphy, N. C., 187; 138 
Pick. 53-9.) 

III. The seventeenth section of the school act has exclusive 
reference to the manner of increasing the security on bonds and 
mortgages: Ist, by requiring additional security; 2d, by requir- 
ing payment of part of principal and interest. And the eighteenth 
section, when it speaks of a ten days’ notice being required, 
refers solely to the increasing of the security by giving ‘‘ such 
additional security,”’ or paying a ‘‘ part of the principal and 
interest.”? The context and construction of the two clauses clearly 
show this. 

IV. The County Court of Saline county, in issuing the order in 
question without previous citation or notice, acted in accordance 
with established custom in such cases, the cotemporaneous con- 
struction of the bar, and the practice for more than twenty years. 
A decision of reversal by this court would render thousands of 
deeds void, and cause incalculable mischief by unsettling and 
uprooting titles to vast quantities of land (acquired just as the 
defendant in error has) on which bona fide purchasers for a val- 
uable consideration have reposed for years. It would take the 
money of Hurt to replace the school fund borrowed and enjoyed 
by Kelly for twelve years, and leave Ilurt entirely remediless. 
Without the most cogent reasons the courts never disturb such 
practice and titles acquired thereunder. (Sloan y. Forse, 11 Mo. 
126; McKeen vy. De Lancy’s Lessees, 5 Cranch, 22, 33.) 





Buss, Judge, delivered the opinion of the court. 


In 1849 defendant borrowed $500, school money, of the County 
Court of Saline county, and secured it by mortgage, under the 
provisions of the school act. In 1864, by neglecting to pay the 
interest, the debt had accumulated to over $1,000 ; and the County 
Court, without notice to defendant, ordered the sheriff to sell the 
land, according to the provisions of the mortgage. The plaintiff 
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purchased the land at the sheriff’s sale, and brings an action for 
possession against defendant. 

At the trial the defendant objected to plaintiff’s evidence, on 
the sole ground that the County Court made the order, and the 
sheriff proceeded to advertise and sell the premises, without serv- 
ing an order upon him or giving him notice of their proceedings. 
No other irregularity is set up. The Circuit Court of Saline 
county gave judgment for the plaintiff, from which defendant 
appealed to the District Court, which affirmed the judgment, and 
thence the case is brought by error to this court. 

The school act of 1839, under which the loan was made and 
the mortgage given, in regard to the character of the mortgage 
and mode of enforcing collections, was similar to the present 
law. Article IT, section 16, of the act provided that the bond 
given for the money should be recited, and that it should ‘* con- 
tain a condition that if default shall be made in the payment of 
principal or interest, or any part thereof, at the times when they 
shall severally become due and payable, according to the tenor 
and effect of the bond recited, the sheriff of the county may, 
without any suit on the mortgage, proceed and sell the mortgaged 
premises, or any part thereof, to satisfy the principal and inter- 
est, and to make an absolute conveyance thereof in fee to the 
purchaser ; which shall be as effectual, to all intents and purposes, 
as if such sale and conveyance was made by virtue of a judgment 
or decree of a court of competent jurisdiction foreclosing the 
mortgage.”? Section 24 is as follows: ‘* Whenever the principal 
and interest, or any part thereof, secured by mortgage containing 
a power to sell, shall become due and payable, the County Court 
may make an order to the sheriff reciting the debt and interest to 
be recovered, and commanding him to levy the same, with costs, 
of the mortgaged premises, which shall be described as in the 
mortgage; and a copy of such order, duly certified, being deliv- 
ered to the sheriff, shall have the effect of a special fiert factas 
on a judgment of foreclosure by the Circuit Court, and shall be 
proceeded on accordingly.” 

The defendant founds his claim that an order of the County 
Court should be served on him before a fier? facias can issue, 
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upon sections 17 and 18 of the same act, which provide that the 
County Court shall examine the bonds and securities given for 
school money, ‘‘ relative to the sufficiency of the security for the 
payment of such money, and may require such additional security 
to be given, or require the payment of such part of the principal 
and interest, as they may deem necessary for the security and 
interest of the fund.” (§ 18.) ‘‘If such additional security 
be not given or payment made as required within ten days after 
an ‘order to that effect shall be made and served on the principal 
of the bond, and in all cases of default in the payment of inter- 
est, the Circuit Court shall proceed to enforce payment of both 
principal and interest by suit, or in a summary manner, as here- 
inafter provided.”” This ‘‘summary manner” is provided in 
section 21, which authorizes a common jfiert factas, and in sec- 
tion 24, before quoted. We see no foundation for the claim. 
Section 17 makes it the duty of the County Court to watch the 
securities for the school fund and require additional security or 
such payments as shall make the security good; and if not given 
within ten days after the order, the whole shall be collected in a 
summary manner. By no rule of construction, grammatical or 
legal, can the words ‘and in all cases of default in the payment 
of interest’? be qualified by the condition of ten days’ notice. 
The notice refers expressly to the order to give new security or 
make such payment as is necessary for the security of the fund. 
The interest is due by the terms of the bond. There is no obli- 
gation to give new security or reduce the principal without an 
order to that effect, and of that order he must have notice, not 
before it is made, but that it has been made, before he can be 
required to obey it; but a notice that the interest is due simply 
informs him of what he knew before, and is nowhere required. 
All that courts can do in cases of default in payment of interest is 
to collect at once both principal and interest. He has no right to 
wait for notice or expect lenity. The County Court is bound to 
proceed at once. 

The defendant’s counsel strongly insist that the Legislature has 
no power to authorize the summary proceedings provided by sec- 
tion 24, without notice; that every man is entitled to a day in 
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court; and that his property cannot be seized and sold without 
opportunity to contest the order to that effect; and cite numerous 
authorities in support of their position. But to say that the statute 
can not empower one to execute a mortgage for borrowed school 
money, authorizing the sheriff to sell the mortgage property upon 
default, without other notice than the advertisement of the sale, 
is to throw around the school fund far less protection than is 
afforded to private loans. ‘Trust deeds with power to sell, mort- 
gages with power to sell, and cognovits, are all liable to the same 
objection, and it is too late to question their legality. It is true 
that, in general, original proceedings in court against a stranger 
cannot be had without notice. But the authorities do not forbid 
one to authorize such proceedings against himself upon just 
conditions. The defendant in this case, in his mortgage of the 
property sold, gave express authority for its sale in the precise 
manner in which it was sold. The law, in protecting the property 
of the citizen, protects also his freedom, and permits him, if he 
chooses to do so for a sufficient consideration, to place his prop- 
erty in the hands of a public officer or an individual, and to author- 
ize them, upon certain agreed conditions, to sell it at auction. 
And if in ordinary transactions he is permitted thus to place his 
property in jeopardy, on what principle shall he be prevented 
from doing so when the security and availability of our school 
fund forbid its loan upon any other conditions ? 

The judgment of the District Court is affirmed. The other 
judges concur. 








JostAH Dovucuerty, Respondent, v. F. D. G. Stamps, Appel- 
lant. 


1. Contract — Breach — Damages —Waiver.—Where a contract is entered into 
for the conveyance of a certain described parcel of land, for a valuable con- 
sideration, and the bargainor conveys to the bargainee other described and less 
valuable land instead, there is a manifest and material breach of the contract, 
and the bargainor is liable in damages therefor, unless there has been a 
waiver by the bargainee or an acceptance by him of something else in satis- 
faction. 

2. Contract — Breach — Damages — Fraud.—In such a case the question of 
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fraud, suppressions, or misrepresentations, on the part of the bargainor, is 
immaterial so far as the bargainor’s right to recover such damages is concerned. 

3. Contract — Breach — Rescission — Requisite vigilance.—W here a purchaser 
examines property before the sale is concluded, and occupies it for a month or 
so after the sale without manifesting discontent: semble, that it is then too 
late to complain or rescind the contract. The law expects purchasers to 
exercise a reasonable degree of vigilance in looking after their affuirs, and 
that they will act with reasonable promptitude. 


Error to Third District Court. 


This was an action brought in the Barry Circuit Court, by 
Dougherty against Stamps, to recover $550 and interest due on a 
note due Deceinber 25, 1860. The defendant answered, admit- 
ting the execution of the note, but alleging that the note was 
given for a part of the purchase moncy of seven hundred acres of 
land on Woolley Creek, together. with a steam saw-mill thereon ; 
that plaintiff had failed to convey the land according to contract ; 
that the mill was defective in many particulars ; and alleging fraud 
and failure of consideration. 

On trial, judgment was had for the plaintiff The defendant 
took the case by writ of error to the Third District Court, where 
the judgment of the court below being affirmed, defendant brings 
the case here by appeal. 





Jas. F'. Hardin, for appellant. 


I. The Circuit Court committed manifest error in giving the 
declarations of law asked by the plaintiff. (1 Pars. Cont. 
573; 2 Pick. 214; 9 Met. 83; 13 Mass. 139; 2 Har. &. Gill. 
495; 5 Barn. & Ald. 240; 18 Pick. 60; 3 Campb. 285, 465; 
1 Stark. 504; 3 Rawle, 23; 6 Taunt. 466.) . 

Il. The Circuit Court erred in refusing the declarations of law 
asked by the defendant. (Sedg. on Meas. Dam. 427-475, and 
authorities there cited; and particularly 8 Barb. 9; 18 Mo. 369; 
20 Mo. 443; 21 Mo. 415; 5 Hill, 63-71; 6 Barb. 386; 7 
Hill, 429, 476, 453 ; 10 Wend. 512; 17 Ark. ames id. 254 ; “a. 
270; see also Gen. Stat. 1865, p. 659, § 13; 3 Hill, 171; 8 
Wend. 109; 11 Johns. 50; 19 Johns. 77; 21 Wend. 181; 25 
Wend. 116; 2 Wend. 431; 4 Wend. 483; 38 Wend. 236; 20 
Wend. 51; 22 Wend. 155.) 
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T. 4. Sherwood, with V. Bray, for respondent. 


I. This case discloses no such facts as entitle the defendant to 
invoke the aid of either law or equity. The defendant here secks 
to rescind the contract in part, as well as to recover judgment 
against the plaintiff; in other words, to retain the benefit of the 
contract on the one hand, while he shrinks its burdens on the 
other. ‘‘ Ile who seeks equity must do equity.” 

II. The rescission must go to the whole contract, so that the 
parties may be remitted to their original positions. (Ad. Eq. 
191; Smith v. Busby, 15 Mo. 887.) The judgment of the 
Circuit Court may well be supported on either of two hypotheses : 
That there was no fraud in the transaction ; or that the defendant, 
upon full knowledge of the whole matter, condoned it and 
accepted a modified compliance with the terms of the contract. 
And a right once waived is gone forever. (Hill. Trust. 168; 1 
Sugd. Vend. 265, 331, 882, 559; 1 Sto. Eq. § 195; Stebbins v. 
Eddy, 4 Mas. 414; Morris Canal Co. v. Emmett and Wife, 9 
Paige, 168; Smith v. Evans, 6 Binn. 102; 1 Sto. Eq. §§ 
147-8 ; 2 Kent’s Com. 471, 472, 485-6; Ad. Eq. 178.) 

III... In this case, Stamps, as the evidence shows, has accepted 
from Dougherty a conveyance, with full covenants of title; has 
been put in possession of the property sold; and not only remains 
undisturbed in such possession, but has sold a portion of the 
property for a large sum. (Connor vy. Eddy, 26 Mo. 72; 
Clarke’s Ch. 571, and cases cited. ) 





CurRIER, Judge, delivered the opinion of the court. 





The plaintiff sues on a promissory note. The answer admiis 
its execution and avers that it was given for a portion of the 
purchase money for certain premises in Barry county, sold by the 
plaintiff to the defendant, September 21, 1860 ; and then, among 
other things, states, for substance, that the sale was of seven hun- 
dred acres of valuable timber lands situated on Woolley Creek, in 
said county, with a steam saw-mill thereon; that the plaintiff, in 
pretended execution of this contract, delivered to the defendant, 
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at a subsequent time, a deed conveying only about four hundred 
acres of valueless lands in a different locality, with the exception 
of a few acres on said creek. The answer also charges fraudulent 
misrepresentations and suppressions on the part of the plaintiff, 
which we do not deem it necessary to notice. The replication 
denies these charges of fraud, but does not deny the agreement to 
convey seven hundred acres of land on Woolley Creek, as alleged 
in the answer; nor does it aver any conveyance of such lands, or 
an-offer to convey, or that the defendant accepted the deed of him 
of the four hundred acres as a satisfaction of the requirements of 
the contract of sale. There are some evasive averments, to the 
effect that the defendant understood that a portion of the lands 
contracted for were not the lands themselves, but mere ‘‘ claims ” 
to Government lands, and that these claims had been conveyed. 
If it is maintained by the plaintiff that the defendant accepted 
something in satisfaction of the contract different from its actual 
calls, it should be so alleged in the reply. 

As the pleadings stand, there is a manifest and material breach 
of the contract alleged in the answer and admitted in the replica- 
tion, for which the defendant would be entitled to redress, but the 
results of the trial denied it to him. Besides, the contract read 
in evidence, being the contract alleged in the answer, describes 
the land to be conveyed as a ‘‘ certain parcel of land in Barry 
county, and on Woolley Creek, containing seven hundred acres 
more or less.””?_ There is not the least proof that such lands were 
conveyed, or that other lands were accepted as a substitute for 
them ; and the proof shows that the Woolley Creek lands were 
worth at least $1.25 an acre, while all but a few acres of the four 
hundred actually conveyed were nearly or quite valueless. The 
defendant has put it out of his power to rescind the contract as a 
whole, but there is nothing in the record to show that he accepted 
what was conveyed to him as a satisfaction of the plaintiff’s 
obligations under the contract. 

The case is considerably complicated, and we do not deem it 
necessary to go into its details. It must be remanded for a new 
trial, and it is proper to add that, in our view, the case was pre- 
sented and tried upon an erroneous theory. If the plaintiff, for 
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a valuable consideration, bargained with the defendant to convey 
to him seven hundred acres of land on Woolley Creek, in Barry 
county, and has neglected and refused to do so, he is liable in 
damages for the consequent breach of contract, unless there 
has been a waiver or an acceptance of something else in satisfac- 
tion. The fraud alleged is immaterial, so far as the bargainee’s 
right to recover such damages is concerned. - As regards the 
alleged fraud in the sale of the mill, it seems rather late to com- 
plain, the purchaser having examined the premises before the sale 
was concluded, and occupied them a month or so after without 
manifesting discontent. The law expects purchasers to exercise 
a reasonable degree of vigilance in looking after their affairs, and 
that they will act with reasonable promptitude. 

The pleading might be improved in form. The answer seems 
to have been framed on the theory of legal defense, and instruc- 
tions were given and a trial had in the Circuit Court apparently 
on that theory; but equitable relief is asked in the prayer for a 
surrender and cancellation of the note sued on. We see no reason 
why the statutory counter claim would not fully meet the exigency 
of the defense. 

The judgment of the District Court is reversed and the cause 
remanded for a new trial in accordance with these views. The 
other judges concur. 


JANE Price ef al., Defendants in Error, v. Martna J. Woop- 
ForD e¢ al., Plaintiffs in Error. 


1. Dower — Election, right of — Statute.— The right of election by the widow 
of her dower is a statutory privilege conferring new and important benefits, 
and outside of the statute has no existence. It must therefore be exercised in 
substantial compliance with it. 

2. Dower — Election, right of —Notice of —Construction of Statute.— Section 

9 of the act concerning dower, R. C. 1855 (Gen. Stat. 1865, ch. 180, 3 9), pro- 

viding that the court shall cause notice to be given the widow apprising her 

of her right of election, is directory only; and a failure to comply with this 
statutory requirement will not have the effect of enlarging the time within 
which the widow must make her election. 
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Error to First District Court. 


Elliot § Blodgett, and Shepherd § Rogers, for plaintiffs in 
error. 


I. Plaintiff in error, never having been notified by the County 
Court of her rights, and required to make her election within the 
time and according to the provisions of section 10 of chapter 56 
of R. C. 1855, does not forfeit her rights under section 5 of the 
same- chapter because she made no election within the year. 
( Washb. Real Prop. p. 201, § 12, note; Blackw. Tax Tit. 
pp. 186, 187, 712, §§ 14-16; zd. 78, 716, 723, § 89; Sedg. 
Stat. & Const. Law, 458-9.) 

II. A positive duty is enjoined upon the court to impart notice 
of the right, and require an election within the time limited, and, 
unless the party for whose benefit the law was made waives that 
right, the right cannot be divested, because the court neglected a 
positive duty. (Davis’s Adm’r v. Smith & Bailey, 15 Mo. 469 ; 
Sedg. Stat. and Const. Law, 109—11; 1 Washb. Real Prop. 
453-4, $§ 18, 19, etc.) 

III. When the statute enacts that a public officer may act in a 
particular way, which is beneficial to third parties, he must act in 
that way. (9 How. 248.) 

IV. The rights of the widow, under section 1, chapter 56, R. 

C. 1855, remain absolute until divested by an election under sec- 
tion 5 of said statute; and the widow, never having been noti- 
fied by the County Court as the law directs, was not compelled to 
file her declaration until notified by the service of the summons in 
the suit for partition. 

V. The widow, never having waived her right under section 5, 
and having made her election to be endowed in pursuance of the 
provisions thereof so soon as the proceedings in partition were 
instituted, and having made and filed her declaration of election, 
as the law directs, with the clerk of the County Court, her 
inchoate right became absolute, to be endowed in pursuance 
thereof.’ (Hamilton, Adm’r of O’Neil, v. Mary O’Neil, 9 Mo. 
11; Kemp v. Holland, 10 Mo. 259; Welsh v. Anderson, 28 Mo. 
293 ; Sedg. Stat. and Const. Law, 229-32.) 
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VI. The widow, not having suz jurés in contemplation of the 


law, was not presumed to know the law, nor was she bound to file | 


her declaration of election until apprised of her rights, as the law 
directs (R. C. 1855, ch. 56, § 9)—section 9 being predicated 
upon the very presumption that the widow does not know of the 
innovation upon the common-law dower; nor is she presumed to 
know of the necessity of an election until she is judicially noti- 
fied by the County Court. (1 Dan. Ch. Pr. 1, 145; 2 Kent, 
10th ed., 165-5, note; 2 Sto. Eq. Jur. §§ 1595-6; 8 Johns. 
Ch. 86-114, 525 ; Sto. Ag. § 2.) 

VII. The use of the word ‘‘hereafier,”? as used in the 
amendatory act of February 13, 1847, and incorporated into the 
ninth section of the dower act of 1865, shows the necessity of 
some additional legislation to protect the right of the widow under 
section 5, and that the amendment was intended to apply to every 
ease that should arise after the passage of the law in which it may 
be applicable. (Sess. Laws 1847, p. 49; R. C. 1855, ch. 9, §15 
City of New York v. Troge, 3 Hill, 612; Jackson vy. Esty, 7 
Wend. 148 ; Caswell v. Allen, T Johns. 63.) 


Ryland §& Moorman, for defendants in error. 


I. Martha J. Woodford, not having made an election under the 
eighth section of the dower act in the time prescribed by the act, 
cannot afterward elect. During that time she was only entitled, 
under the act, to do a thing prescribed by it which would give her a 
right. Not having acquired the right under the act, she had 
nothing to forfeit. (R.C. 1855, p. 609, ch. 56, § 5; same 
act, §§ 8, 9, 10, pp. 669-70; 9 Mo. 10; 10 Mo. 259; 28 Mo. 
298; Stat. 1835, p. 228, §§ 8,65; Stat. 1845, §§ 8, 7, pp. 
430-31; Acts 1847, p. 49, § 1.) 

II. It is a general proposition of law that statutes directing 


the modes: of proceeding of public officers, relating to time and | 


manner, are directory. (People v. Cook, 14 Barb. 298 ; Marchant 
v. Longworthy, 6 Hill, 646; People v. Peck, 11 Wend. 604; 
Pond y. Negus, 3 Mass. 230; People v. Allen, 6 Wend. 486-8 ; 
St. Louis v. Sparks, 10 Mo. 117; Walker v. Chapman, 11 
Ala. 126.) 
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III. But this proposition is not applicable when the statute 
uses words of negation restraining their action, or when there is 
something plainly showing a different intent. Then the rule is 
resumed and the statute is mandatory. This statute uses words 
of negation, and plainly shows a different intent. If the court 
does not give its notice at the time named, it cannot do it after- 
ward—z. e., the direction is mandatory; e. g., the matter of 
recording a deed. (22 Ala. 116-126; Billings v. Detten, 15 
Ill. 218; Marsh v. Chesnutt, 14 Ill. 223; Thames Manuf. Co. v. 
Lathrop, 7 Conn. 550, 555; Savage e¢ al. vy. Welsh et al., 26 
Ala. 619, 631; R. C. 1855, §§ 5, 9, 10, pp. 669, 670; Welsh 
vy. Anderson, 28 Mo. 298; 7 Ind. 417, 145.) 

IV. The intention of the Legislature is the law, and courts 
will seek the aid of the history of the law in all its former enact- 
ments, revisions, re-enactments, adjudications, and divisions ; 
and cotemporaneous expositions will be taken into consideration 
in construing the law. (27 Mo. 289; 7 Ind. 91; 6 zd. 252; 5 
td. 183; 27 Me. 9; 6 Eng. 594; 19 Towa, 91; 18 zd. 64; 
10 zd. 188; 5 Mo. 171; Sedg. Stat. and Const. Law, 229, 231, 
251, 252, 254, 260, 263, 292, 872, 879; 1 Kent, 465; Stat. 
1825; zd. 1835, p. 228, §§ 8-6; zd. 1845, pp. 430, 431, 
§§ 3-7; Sess. Acts 1847, p. 49, §1; R. C. 1855, p. 669, 
§§ 5-10; 9 Mo. 10; 10 zd 259; 28 zd. 298.) 

V. The law never denies a right; but in all acts of limitation, 
under certain circumstances, denies the remedy. (32 Mo. 840; 
22 Iowa, 59; 7 Ind. 9.) The right intended to be established is 
created by statute ; the remedy to obtain it is purely a statutory 
power, and the statute must be followed in every particular. 
(Black. Tax Tit. 88, 39, 71, 72, 78; Welsh v. Anderson, 28 
Mo. 299.) 

VI. This case turns on the failure of the widow to make her 
election within twelve months after grant of letters of adminis- 
tration. The act prescribes the due process of law by which the 
heirs shall be divested of their title, and the process or requisites 
to be observed by her to obtain it. Unless these are observed, no 
right accrues. (Hamlin vy. O’Neal, 9 Mo. 10; Kemp v. Holland, 
10 zd. 259; Welsh vy. Anderson, 28 zd. 298, 299; Watson v. 
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Watson, 28 zd. 302; 5 Yerg. 465.) Sections 4, 5, 11, 15, in 
this dower act, are instances of election, and they each have a 
limited time within which the right must be exercised; and in 
none is there any provision for failure, nor is their right saved 
on the account of any failure of any person or officer named 
therein. (Co. Litt. 523; U. S. v. Grundy e¢ al., 8 Cranch, 337 ; 
5 Yerg. 465.) 


Wacner, Judge, delivered the opinion of the court. 


This was an action commenced in the Circuit Court of Johnson 
county, by the heirs of Humphrey W. Marshall, deceased, the 
general object and nature of which was to obtain partition of 
certain real estate of which said Marshall died seized, and also to 
have dower, according to the first section of the act concerning 
dower, assigned to the widow. 

The petition alleged and set forth the title of Marshall in the 
premises ; that he died without children, and that the plaintiffs 
were his heirs at law; and that he left a widow surviving, who 
subsequently intermarried with one Julius Woodford. Both Wood- 
ford and wife are made defendants. The defendants, Woodford 
and wife, answered, stating that Marshall died on the 4th day of 
July, 1861, intestate, leaving the defendant Mrs. Woodford 
surviving as his widow, and without children; that letters of 
administration were granted on his estate on the 8th day of July 
thereafter, but that no notice was served or caused to be served 
by the County Court on the widow, apprising her of her right 
and requiring her to file her declaration of election, according to 
the provisions of section 10 of chapter 56 of the Revised Code 
of 1855. They further averred that the petition for partition 
was filed on the 19th day of February, 1866, and that, on the 
11th day of April ensuing, before the filing of the answer, Mrs. 
Woodford, in conjunction with her husband, made her declaration, 
duly acknowledged, electing to be endowed, under section 5 of the 
statute in relation to dower, and filed the same in the office of the 
clerk of the County Court. The facts stated in the pleadings 
stand admitted. The case, then, involves a construction of the 
statute where the County Court has failed to give the notice to 
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the widow requiring her to elect, and she has neglected to make 
the election within the prescribed time. There is some difficulty 
in meeting this question, and, whichever way it is decided, it will 
doubtless impose some injury. ° The statute has rhade very liberal 
provisions in regard to the endowment of the widow, and the right 
of dower was always highly favored by the common law. Under 
section 1 of the statute no election is necessary; and upon the 
death of her husband, by virtue of the provisions of that section, 
her estate becomes vested and complete. But subsequent sections 
enlarge her interests and change the character and nature of her 
title, but certain conditions and limitations are annexed. The 
fifth section, under which the right is claimed, provides that when 
the husband shall die without any child or other descendants in 
being, capable of inheriting, his widow shall be entitled, first, to 
all real and personal estate which come to the husband in right of 
the marriage remaining undisposed of, absolutely ; second, to one 
half of the real and personal estate belonging to the husband at 
the time of his death, absolutely. By section 9 it is declared that, 
when a widow shall be entitled to dower as in the above section, 
it shall be the duty of the County Court of the proper county, 
when letters testamentary or of administration have been granted, 
to cause a notice to be served on such widow apprising her of her 
right and requiring her to file her declaration within the time and 
according to the provisions of the next succeeding section. The 
next succeeding section (10) provides that such election shall be 
made by declaration in writing, acknowledged before an officer 
authorized to take the acknowledgment of deeds, and filed in the 
office of the clerk of the court in which letters testamentary or of 
administration shall have been granted, within twelve months after 
the grant of the same; otherwise she shall be endowed under the 
provisions of the first section, ete. In the case of Welsh v. 
Anderson, 28 Mo. 293, Judge Scott, in delivering the opinion of 
the court, seems to intimate, though the point was not in the case 
and the remark was a mere dictum, that if, through any fraud or 
contrivance of those interested in an estate, the widow was pre- 
vented from making an election, they would not be permitted to 
reap the fruits of their misconduct. But it was there decided that 
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an election could only be made in the manner prescribed by law. 
The right of election is a statutory privilege, conferring new and 
important benefits, and outside of the statute has no existence. 
It must therefore be exercised in substantial compliance with it. 
‘ Now, the law expressly declares that if the election is not made, 
and the declaration properly acknowledged and filed, within twelve 
months from the granting of the letters, the right shall not exist, 
but the widow shall be endowed under a different section. This 
language is express and positive ; but it is insisted that the widow 
is not barred, by a fair and reasonable interpretation of the 
statute, till the court has performed its duty and caused the 
requisite notice to be given apprising her of her rights. That the 
court should act as the law enjoins, and cause the notice to be 
given, is unquestionable ; but, in case of neglect or failure to do so, 
will it leave the right of election open, and unsettle the title to the 
estate for an indefinite period? Because for convenience and as 
a favor to the widow the Legislature directed that the court should 
cause the notice to be given, it is not to be presumed that they 
intended to abrogate the maxim that every person is presumed to 
know the law. If the notice is held to be absolutely a condition 
precedent to any barring of the widow’s right of election, it will 
have a tendency to unsettle and prevent the vesting of titles. 
Suppose no notice is given, and the widow fails to assert her 
rights for a long period of time, and the situation of the parties 
claiming title has become changed, can she be permitted to come 
in at pleasure and claim the privilege of the statute? The statute 
declares that the court shall cause notice to be given, but it does 
not say that, in case of neglect or refusal to do so, the time shall 
be indefinitely lengthened. The election on the part of the widow 
would be just as valid, if made within the prescribed time, where 
no notice was given at all. And where statutes direct certain 
proceedings to be done in a certain way or at a certain time, and 
2 strict compliance with their provisions of form and time does 
not appear essential to the judicial mind, the proceedings are heid 
valid, though the command of the statutes is disregarded or diso- 
beyed. The statutes in such cases are held to be directory only. 
(Sedg. Stat. Law, 368.) 
17—VoL. XLII. 














JEFFERSON CITY. 




























254 





Logan v. Small. 





———e 





In an early case Lord Mansfield said: ‘‘There is a known 
distinction between circumstances which are of the essence of a 
thing required to be done by an act of Parliament, and clauses 
merely directory. The precise time in many of the cases is not 
of the essence.”” (Rex v. Loxdale, 1 Burr. 447.) 

So, where a marriage act declared that ‘‘the consent of the 
father,” etc., “¢ is hereby requéred for the marriage” of a child 
under age, the words were held directory only —the Lord Chief 
sustice Tenterden saying: ‘‘The language of this section is 
merely to reguzre consent; it does not proceed to make the mar- 
riage void if solemnized without consent.” (Rex v. Birmingham, 
8 Barn. & Cress. 29-35.) 

I think that the section providing that the court shall cause 
notice to be given is directory only, and that a failure to comply 
with this statutory requirement will not have the effect of enlarg- 
ing the time within which the widow must make her election; and 
the Circuit and District Courts having found against her claim, 

‘ their judgment will be affirmed. The other judges concur. 





Joun C. Logan, Respondent, v. Henry SMALL, Appellant. 


1. Jurisdiction— Probate and Common Pleas Court of Greene County — Con- 
struction of Statute-— The apparent design of the thirteenth section of the 
act establishing a Court of Probate and Common Pleas in Greene county 
(Local Acts 1855, p. 59) was to provide the means of trying causes, where the 
judge of the Circuit Court was unable to do so because of disqualification, 
without sending them out of the county for that purpose. The term “ any 
cause,” contained in that section, is broad enough, at least, to embrace any 
civil cause; and such construction of it is in accordance with the apparent 
intent of the enactment. 


Appeal from Third District Court. 
J. L. §& J. R. Waddill, and Miller, for appellant. 
Baker § Ellis, for respondent. 
Currrer, Judge, delivered the opinion of the court. 


This action is brought to recover the value of certain personal 
property of the plaintiff, alleged to have been taken from him 
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by the defendant, Small, and one Hill ( who was joined as a 
co-defendant), in September, 1861. The suit was by attach- 
ment. IHill made default, and Small answered, denying the 
averments of the petition. 

The only testimony given on the trial related to a wagon, which 
the plaintiff testified was worth fifty dollars. There was no testi- 
mony tending to show that the property was worth more than 
that. The evidence tended further to show that Hill and Small 
removed from Missouri to Texas in 1861, traveling in company, 
and that Hill had this wagon in charge, representing that he 
acquired it from other parties, who claimed to have purchased it 
from plaintiff; that he took the wagon to Texas, where it was 
used for a year or two, and then abandoned, and that Small sub- 
sequently came into its possession, and sold it for thirty bushels 
of corn—vyalued at fifteen dollars — supposing the wagon to 
belong to a relation of his, who had moved away. There is no 
other evidence in the record connecting Small with the wagon. 

The trial was by jury, and the court instructed them, as to 
the measure of damages, that if they found that Small sold the 
wagon in Texas, he was ‘liable for its value at the time he sold 
it, and six per cent. interest.”? This was the only instruction on 
this point. The jury returned a verdict in the plaintiff’s favor 
for $168. The defendant in due time moved for a new trial, 
assigning as grounds for it that the verdict was against the 
evidence and the instructions of the court, and that the court 
had no jurisdiction of the action. There was also a motion in 
arrest. Both motions were overruled, and the defendant excepted. 

‘We think the court erred in refusing a new trial, there being no 
remission of the evidently excessive damages. There is not the 
slightest evidence in the record conducing to show one hundred 
and sixty-eight dollars actual damages; nor is there any aver- 
ment in the petition, or evidence in the record, which warrants 
the awarding of exemplary or special damages. 

We have no trouble with the question of jurisdiction. The act 
(Local Acts 1855, p. 59, § 13) establishing a Court of Probate 
and Common Pleas in Greene county provides that, ‘‘ whenever 
the circuit judge of said county shall be disqualified from trying 
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any cause, the same shall be transferred to the Common Pleas 
Court” established by the act. In this case the judge of the 
Circuit Court where the action was pending was disqualified, 
having been of counsel for one of the parties, and the cause was 
therefore transferred to the Common Pleas Court, in accordance 
with the terms of the statute under consideration. 

It seems to have been the purpose of the act, in this particular 
part of it, to provide the means of trying causes, where the judge 
of the Circuit Court was unable to do so because of disqualifica- 
tion, without sending them out of the county for that purpose. 
The term ‘any cause,” contained in the thirteenth section, is 
broad enough, at least, to embrace any civil cause, and therefore to” 
include this; and such construction of it is in accordance with 
the apparent intent of the enactment. The case of Franklin v. 
Vance e¢ al., 388 Mo. 476, to which we are referred, has no appli- 
cation here. That was a suit brought originally in the Common 
Pieas Court, and the decision involved a construction of the 
fourth section of the act, and had no reference to the thirteenth 
section; nor was the thirteenth section alluded to in the case. 
Here the Common Pleas Court acquires jurisdiction of the action 
by virtue of its being transferred there from the Circuit Court on 
account of the disqualification of the circuit judge. In our view 
there are no sufficient grounds for questioning the jurisdiction of 
the Common Pleas Court as regards this particular suit. 

The judgment of the District Court affirming the judgment of 
the Common Pleas Court is reversed, and the cause remanded for 
a new trial. The other judges concur. 


> 





Tue State ex rel. CHARLES C. Buanp, Petitioner, v. FRANCIS 
Ropman, Secretary of State, Respondent. 


1. Mandamus — Secretary of State— Duty in counting up votes.—The law 
relating to elections (Gen. Stat. 1865, ch. 2, 3 82) does not vest’ in the secre- 
tary of State any discretion in opening and counting returns of votes. It 
requires him to perform the act. It is the law declared by this court, as well 
as by the uniform current of authority, that a county clerk or secretary of 
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State, in opening and casting up votes, acts ministerially, and not judicially. 
The matter of determining upon the legality of votes is a judicial function, to 
be passed upon before a tribunal competent to make an adjudication, where 
the parties can be heard. : 

2. Secretary of State— Mandamus not issued, when.—Mandamus will not 
be issued to compel the secretary of State to open and count up votes, where 
the office in contest is already filled by an officer holding under color of right. 


Petition for Mandamus. 
Miller, and Ewing & Smith, for relator. 


- I. The only issue made by the pleadings in this case is, ‘‘ Did 
the secretary of State, in the presence of the governor, open the 
returns and cast up the votes given for all the candidates for the 
office of judge of the eighteenth judicial circuit, and certify to the 
governor the name of the candidate receiving the highest number 
of votes for said office of judge of the said eighteenth judicial 
circuit at said general election ? ” 

II. The abstract of the returns of the votes in the eighteenth 
judicial circuit, cast up by the respondent as certified by him, and 
his oral testimony, settle the fact that in his count he omitted to 
open and cast up the vote of Oregon and Shannon counties, 
although the abstract thereof was in the office of secretary of State 
at the very time the official casting up was made. 

Iil. The secretary of State has not opened the returns as 
required by law. (Gen Stat. 1865, p. 64, § 32.) 

IV. The secretary has omitted to perform a plain statutory 
duty, entirely ministerial in its character, and in such case man- 
damus is the remedy. (388 Mo. 540; 41 Mo. 82, 38.) 

V. The evidence in this case shows no good cause (nor does 
the return) on the part of the respondent for not casting up the 
returns from all the counties in said eighteenth judicial circuit ; 
and for this reason a peremptory writ of mandamus must issue, 
in conformity to the prayer of the petitioner. (85 Mo. 198.) 

VI. The view of this case entertained and relied on by 
respondent recognizes in that functionary the concentration of all 
the powers of the registration officers, and the courts in contested 
election cases, with an absolute power to declare any man elected 
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for any office, in defiance of the popular will, lawfully expressed, 
and the laws of the State. 

VII. The respondent’s return does not admit that he did not 
cast up all the returns from the eighteenth judicial circuit, but avers 
that he did his duty. But the argument of the attorney-general 
is predicated upon the idea that the respondent omitted a public 
duty, but that it is now too late to compel its performance. The 
return and argument proceed upon entirely different grounds of 
defense. The case must be decided on the respondent’s return, 
and not upon that of the attorney-general. This case must stand 
upon the petition, the return, answer, and proof. The proof is 
conclusive that the return is false. The respondent might have 
asked and perhaps obtained leave of court to amend his return, 
but he failed to do so. (10 Iowa, 65.) Electing to stand on his 
answer, admitted by himself to be false, will the court not compel 
him to do his duty? (See, generally, Moses on Mand. 210-22; 
T Iowa, 890; Marberry v. Madison, 1 Cr. 187.) 


HT. B. Johnson, attorney-general, for respondent. 


I. Mandamus will not lie where the party has any other 
remedy. In this case his remedy is by guo warranto, or by 
contested election. 

Il. A mandamus cannot be issued to restore to a party an 
office, or a title to an office, when the office is already filled by a 
person holding bys color of right. (10 Mo. 117; Moses on 
Mand. 150.) 

Ill. Courts will not grant a writ of mandamus when it would 
be fruitless to finally avail the party. (Moses on Mand. 58, 88, 
89, 123; People v. Tremain, 29 Barb. 96; Howard v. Gage, 6 
Mass. 462; Collins, Sec. of State, v. The State, 8 Ind. 345; 
Woodbury, Pet’r, v. County Commissioners, 835 Maine, 8345; The 
People ex rel. Woodworth v. Burrows, 27 Barb. 89; The People 
v. Supervisors Greene County, 12 Barb. 217; Tapping on Mand. 
67; 24 Barb. 166; 19 Md. 374; 20 Md. 461; Ingerson v. Berry, 
14 Ohio St. 321.) 

IV. The governor having commissioned another, who is now 
in possession of the office, a mandamus would be fruitless. A 
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mandamus will not lie against the governor, and petitioner 
could not take the office without a commission. ( State ex rel. 
Attorney-General v. James M. Poole, 41 Mo. 32; State ex rel. 
Attorney-General v. John S. Morrison, 41 Mo. 238.) 

V. Petitions for writs of mandamus are addressed to the 
judicial discretion of the court. (40 Maine, 306; 7 Cush. 227.) 

VI. A mandamus will not be granted to compel one power 
to perform an act which can only be performed by two. 


Waaner, Judge, delivered the opinion of the court. 


The relator sets forth in his petition, in substance, that, being 
legally qualified, he was a candidate at the last general election 
for the office of circuit judge in the eighteenth judicial circuit, and 
as such received the highest number of qualified votes cast in said 
circuit for that office ; that the respondent, as secretary of State, 
refused, and still refuses, to count up the votes given for him, 
as prescribed by law, and that he is remediless; and therefore 
prays this court to issue a peremptory writ of mandamus to com- 
pel that officer to act. 

The respondent, in his answer, denies that the relator in said 
election received a majority of the qualified votes; and further 
says that on the 23d day of December, 1868, in presence of the 
governor, he proceeded to open, and did open, and cast up the 
votes given for the candidates for the office of judge of the said 
eighteenth judicial circuit, and ascertained and determined that 
Elijah Perry received the highest number of legally qualified 
votes in the counties composing the said circuit; and that 
respondent afterward, on the 12th day of January, 1869, 
certified to the governor of the State that the said Perry received 
the highest number of votes for said office, whereupon the 
governor issued a commission to said Perry as judge of the 
eighteenth judicial circuit. The facts appear to be that, in the 
count of the vote, two counties included in the circuit — Shannon 
and Oregon — were omitted. The respondent states in his evi- 
dence that he refused to open the votes returned from these coun- 
ties, but assigns no reason for his refusal. By the law in relation 
to elections (Gen. Stat. 1865, ch. 2, § 82) it is provided that 
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within fifty days after each general election, and as much sooner 
as the returns shall all have been made, the secretary of State, in 
the presence of the governor, shall proceed to open the returns and 
to cast up the votes given for all the candidates for any office, 
and shall certify to the governor, under his hand and the seal of 
the State, the candidates having the highest number of votes, and 
upon that certificate the governor shall issue commissions. 

The law does not seem to have vested in the secretary any 
discretion in the premises. It requires him to perform the act of 
opening and counting the returns. It is the law declared by this 
court, as well as the general current of authority, that a county 
clerk or the secretary of State, in opening and casting up votes, 
acts ministerially, and not judicially. The matter of determining 
_ upon the legality of votes is a judicial function, to be passed upon 
before a tribunal competent to make an adjudication, where the 
‘parties interested can be heard. But, although from the case 
presented by the record I am of the opinion that the respondent 
erred, no peremptory writ can be issued. 

It was decided by this court, in St. Louis County v. Sparks, 
10 Mo. 117, that a mandamus could not be issued where the 
office was already filled by a person holding by color of right. 

The object of granting the writ, says Tapping, is to prevent a 
failure of justice, and to provide an immediate and efficacious 
remedy. It follows, therefore, that it will not be granted, if, 
when granted, it would be nugatory. For the principle alone 
upon which the court exercises this prerogative power is that a 
strong necessity for such remedy exists, and that without it the 
ends of justice will be defeated. Hence, the court will refuse it, 
if it be manifest that it must be vain and fruitless, or useless, or 
cannot have a beneficial effect. (Tap. Mand. 67.) The author- 
ities, both English and American, all concur in and enforce this 
view. The writ in the present case, if issued, would be wholly 
useless, and would be of no benefit to the relator. The commis- 
sion has already been issued to Perry, and he is holding the office 
by color of right. The officer derives his title to the office by 
virtue of his election, and the commission is prima facie 
evidence only. The case has passed beyond any control of this 
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court, and the only redress the relator has, if he considers him- 
self aggrieved, is by a legal contest made in pursuance of law. 

It follows, therefore, that a peremptory writ must be denied. 
The other judges concur. 





THe State ex rel. JAMES E. McHeEnny, Petitioner, v. J. W. 
JENKINS, Respondent. 


1. Mandamus — Clerk — Term of office — Elections —Constitution —Vacating 
Ordinance — Construction of Statute-—Under section 22, article VI, of the 
State constitution, the term of office of the clerk of a Circuit Court expired 
in January, 1867, even though in 1864 he had been elected for four years, and 
after the office had been declared vacant by the ordinance of March 17, 1865, 
and in pursuance of the provisions of that ordinance he had been reappointed 
‘‘for the remainder of his term of office.’? But where no election of clerk was 


had in 1866, as provided in section 22, article VI, the prior incumbent, under 


the constitution, held over until the election and qualification of his successor. 

. Elections, volunteer, of what effect.— The omission to hold an election in 
1866 could not be supplied by a subsequent one not provided for by law, and 
such election would be wholly void and of no effect. 


to 


Petition for Mandamus. 
The facts appear in the opinion of the court. 


Jas. E McHenry, pro se. 


I. The judge of the Kansas City Court of Common Pleas had 
no right to go behind the certificate of election and inquire into 
the legality of the election. (41 Mo. 221-) 

II. The provisions of section 22, article VI, of the constitu- 
tion are remedial only, and not intended to operate as a vacating 
clause by shortening the term of said office. The term of said 
office was six years, before the adoption of this constitution, 
which fixes the term of office of all clerks at four years. Circuit 
clerks, under previous laws, were elected for six years. Now their 
term of office is four years. ‘The first election of such clerks,”’ 
as used in the constitution, does not mean that all clerks should 
be elected in 1866, but that all clerks whose time expired after 
the adoption of the constitution, and previous to the ‘ general 
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election? in 1866, should remain in office until that time, and 
further extended their term of office until the first Monday in the 
January following. 

III. The law does not favor repeal by implication, nor do the 
decisions of this court favor the shortening of terms of office. 
(23 Mo. 507; 88 Mo. 581; 87 Mo. 597; 41 Mo. 453.) Laws 
relating to the same subject must be made to harmonize, if 
possible, and the unconstitutionality of a law must be clear; 
and-if there be a doubt, the benefit must be given to sustain the 
law. (41 Mo. 453 ; 6 Cranch, 128 ; 8 Pet. 483, 448 ; 12 Wheat. 
294; 8 cd. 48.) ‘A constitutional provision may be applicable 
to a subject in part and void in part. (Hardcastle v. Fisher, 
24 Mo. 70.) 

IV. If the position of the defendant be correct, that section 22 of 
article VI of the constitution repeals and abrogates the “vacating 
ordinance,”? under which Vincent holds the office, then we contend: 
1st. That Vincent’s term of office expired the first Monday in 
January, 1867, and there should have been an election held for 
a clerk of said court at the general election in 1866; but no 
election for such clerk having been held at that time, Vincent 
continued to hold the office, not for another term, but until the 
contingency provided for by the constitution should happen, 
to-wit: the election and qualification of his successor. 2d. That, 
because of the failure to vote for and elect a clerk of said court 
at the general election in 1866, the people are not precluded from 
saying, at a subsequent ‘‘ general election”? held in conformity 
with law, who shall be the clerk of said court. On the contrary, 
it is and was the right of the people, at the time appointed by the 
constitution for the electing of ‘‘ such clerk”? —to-wit, “at a 
general election’? —to vote for and elect a clerk of said court. 





Cobb § Mitchell, for respondent. 


I. The election of McHenry is void for want of legal authority 
to hold an election for such clerk in the year 1868. The consti- 
tution of Missouri, section 2, article VI, provides that all clerks of 
courts of record, other than clerks of the Supreme Court and Dis- 
trict Courts, ‘‘ shall be elected by the qualified voters of the county 
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at a general election, and shall hold office for the term of four 
years from and after the first Monday of January next ensuing, 
and until their successors are duly elected and qualified. The first 
election of such clerks after the adoption of this constitution 
shall be at the general election in the year one thousand eight 
hundred and sixty-six, any existing law of this State to the con- 
trary notwithstanding.” This language is clear and unambiguous, 
and fixes the first election of all that class of officers at the annual 
election of 1866, and the length of terms, running from that 
date, at four years. Such language in a constitution cannot be 
wrested from its obvious meaning by judicial construction. The 
vacating ordinance was enacted before the constitution, to meet 
an emergency, and was intended to be superseded by the constitu- 
tion; and wherever it is in conflict with the constitution it is 
repealed by that instrument. 

II. There is no pretense that McHenry had been elected to fill 
a vacancy; nor could he have been, for the agreed case shows 
that no such election had been proclaimed by the governor. 

Iil. An election without authority of law is void. If a prin- 
ciple so elementary can be strengthened by authority, it may be 
found in the case of The State ez rel. Crawford v. Robinson, 1 
Kansas, and first case in the volume, where the governor was 
allowed to hold over his regular term a year, because his successor 
was elected at a time other than that provided by law. 

IV. It is unnecessary to consider in this case whether Vincent is 
to hold the office for the full term, or whether a special election may 
be called to fill the remainder. We are of the opinion that he will 
hold till the commencement of the next regular term. (State v. 
Robinson, supra; People v. Van Horn, 18 Wend. 515.) The 
clerk holds, both by the law under which he was appointed and 
the constitution, until his successor is duly elected and qualified. 
(Local Acts 1855, p. 60, § 2; Const. Mo. art. XI, § 8.) 


Butss, Judge, delivered the opinion of the court. 


Relator applies for a peremptory writ of mandamus upon the 
defendant, as judge of the Court of Common Pleas of Kansas 
City, to issue a commission to him as clerk of his court. 


























264 JEFFERSON CITY. 





The State ex rel. McHenry v. Jenkins. 





The relator was elected clerk at the last general election, 
received the proper certificate, and demanded a commission from 
the judge, which, by the act creating the court, it is his duty to 
give to the clerk. There was no irregularity in the election, if 
any election to fill this office could then be had. Mr. Vincent, 
the present acting clerk, was elected in 1864 for four years. The 
office was declared vacant by the vacating ordinance of March 17, 
1865; he was at once reappointed by the governor, under the 
provision of the erdinance that the vacated office shall be filled by 
the governor ‘‘for the remainder of the term of each of said 
offices.”? The relator claims: 1. That the term of Mr. Vincent 
did not expire until the first Monday of January, 1869, and that 
there could have been no election to fill the office until the general 
election of 1868. 2. If his time expired in January, 1867, there 
should have been an election in 1866; yet, inasmuch as there was 
none, the omission can be supplied by an election in 1868. 

Section 22, article VI, of the constitution provides that ‘‘ clerks 
of all courts of record shall be elected by the qualified voters of 
the county at a general election, and shall hold office for the term 
of four years from and after the first Monday of January next 
ensuing, and until their successors are duly elected and qualified. 
The first election of such clerks after the adoption of this consti- 
tution shall be at the general election in the year one thousand 
eight hundred and sixty-six, any existing law of this State to the 
contrary notwithstanding.” 

If the constitution is to be followed, it is clear that ‘‘ clerks of 
all courts of record”? holding office under the constitution shall 
be elected ; that the first election shall be in 1866; and that their 
term shall be four years. The constitution found in existence 
clerks in every county whose terms under existing law expired at 
different times. They had all been appointed by the governor 
under the vacating ordinance ; and, had there been no constitu- 
* tional provision on the subject, elections of their successors would 
have been held for some in 1866, some in 1868, and some in 
1870. The object of this section of the constitution was to 
establish a uniform rule both for the length of the term and its 
commencement. That object could not have been secured in 
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plainer language than that used. If the constitution controls the 
matter, the term of Mr. Vincent expired in January, 1867, for 
the plain reason that it could not extend beyond the time when 
the office must be filled by a new election. It is claimed that the 
constitution does not interfere to shorten his term, and that he 
holds under the appointment of the governor for his full four 
years. This claim cannot be set up except upon the hypothesis 
that the ordinance is of equal force with the constitution, and 
that its provisions cannot be changed by that instrument, which 
will not be seriously pretended. That there might be no possi- 
bility of cavil, the draughtsman of that section, knowing that 
various general and local laws of the State had provided different 
modes of appointment, length and commencement of terms, added 
the last clause, ‘‘ any existing law of this State to the contrary 
notwithstanding.”” We hold, then, that there should have been 
an election to fill the office at the general election of 1866. 

But, as there was no such election, is there a vacancy? Or if 
not, who is the present clerk? By the terms of the act creating 
the Kansas City Common Pleas, as well as by the constitutional 
provision, the clerk shall hold his term until the election and 
qualification of his successor. ‘Thus there is no vacancy, and Mr. 
Vincent holds over. 

In relation to relator’s second claim, that the omission to hold 
an clection in 1866 can be supplied by one in 1868, we can only 
say that it is a valid one if the law provides for any such election. 
But he has failed to show us any such provision, and it would be 
difficult to give legal validity to a volunteer election. No election 
can be had unless provided for by law. As the law makes no 
provision for the election of clerks in 1868, such election is wholly 
void and of no effect. This position has never been questioned. 
In The State v. Robinson, 1 Kansas, 17, a question was raised 
as to the validity of an election for governor, and it was held 
that the election under consideration was not provided for by law, 
that the person elected could not take the chair, and that the 
previous governor should hold over until the next general election. 
No case has been known where a volunteer election has been held 
valid, even though the term of the incumbent had expired. 

The writ is refused. The other judges concur. 
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Harvey Bunce, Administrator of Preston Beck, Defendant in 
Error, v. JAMEs P. Beck, Executor of Preston Breck, Jr., 
Plaintiff in Error. 


1. Evidence — Contract — Parol agreement.— It is a general rule that extrinsic 
evidence cannot be admitted to contradict, add to, subtract from, or vary, a 
written contract. Parties may, by a subsequent parol agreement, upon a suf 
ficient consideration, change the mode of payment or other terms of their 
written contract, or they may discard it altogether; and it makes no difference 
how soon after the execution of the written contract the parol one was made, 
-if, in fact, it was subsequent, and not otherwise objectionable. But (where the 
written agreement was neither incomplete nor uncertain in its terms) the parol 
contract, to be admissible, must be independent, and not explanatory or con- 
tradictory, of the written one. 


Appeal from Third District Court. 


The letter given by Mrs. Beck to Bunce, administrator, referred 
to in the opinion of the court, is as follows: 


“28th June, 1865.—Sir: Mrs. Juliet A. Beck and myself 
have settled our law suit, by her allowing me the sum of two- 
thirds, and one-ninth of the remaining third, of the estate of 
Preston Beck, Jr., deceased, as claimed by me before the Probate 
Court of Cooper county. You will please deliver to Mrs. Beck 
all her equitable rights and assets in your hands, after deducting 
the said two-thirds, and one-ninth of remaining one-third, just 
expenses, costs, fees, etc., when she dismisses her suit. You are, 
I understand, prosecuting the said Juliet A. Beck and her secur- 
ities, Mr. William Limerick. You will please not prosecute them 
for money included and allowed them in this settlement of two- 
thirds, and one-ninth of the remaining one-third, to me as afore- 
said, and dismiss any suit you may have against the parties for 
the sum I allowed them in our settlement; 7. e., two-thirds, and 
one-ninth of the remaining one-third, of P. Beck Jr.’s estate is 
allowed to me, and their portion of the remaining one-third to 
them; and you will please deliver to Juliet Beck any papers, 
notes, or documents of said J. A. B. and William Limerick, that 
will not infringe my two-thirds, and one-ninth of the remaining 
third, of P. Beck Jr.’s estate, as adjudged by the Probate Court 
of Cooper county, Missouri. 

** Respectfully, J. P. Beck,” 
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The portion of the deposition of Mrs. Beck touching the mean- 
ing of this letter was as follows : 

Question 22.—‘* After you had received the letter addressed to 
Harvey Bunce, and before you had delivered the same to Mr. 
Bunce, did you have one or more conversations with James P. 
Beck concerning said letter and its true meaning? and if so, state 
what James P. Beck said was the true meaning of said letter, and 
in regard to said compromise.” 

Answer.—‘‘ After I had received the letter referred to, and 
before I had delivered the same to Mr. Bunce, I had two or three 
conversations with James P. Beck about said letter, its meaning, 
etc., and asked him, James P. Beck, to explain it so that it could 
be understood. James P. Beck said that it was plain; that Mr. 
Bunce was a man of sense, and would understand it, and would 
give me up the note on that letter, and that was all I wanted; 
that if Bunce did not do this he would have no sense. He also 
stated that I should have no more trouble about said note; that 
there would be still more coming to the children (referring to my 
children). He also said he would not compromise with the other 
heirs upon as favorable terms as he had compromised with me.” 

The objection to this question and answer was overruled, and 
exceptions taken. 

Question 23.—‘‘In these conversations, did James P. Beck 
tell you what he intended said letter to Mr. Bunce to mean; and 
if so, what was the meaning he gave to said letter?” 

Answer.—‘‘ He did; and assured me repeatedly that Mr. Bunce 
would give me up my note on that letter.” 

Question 29.—** State why you made the compromise with Dr. 
J. P. Beck on the terms stated ?”? 

Answer.—‘‘I was induced to make said compromise with said 
Dr. James P. Beck in order to relieve my securities, who were 
annoyed by the suit on the note in the Lafayette Circuit Court ; 
and, to rid them and myself of this annoyance, I made said com- 
promise.” 

The following is a portion of Limerick’s deposition touching 
the same: | 

Question 6.—‘‘ State, as fully as you can recollect, what passed 
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between you and Julict A. Beck, Dr. James P. Beck, about said 
letter to said Bunce, and its construction, and if Dr. Beck gave 
his meaning to or construction of said letter before it was presented 
to said Bunce. State what his (Dr. Beck’s)} construction was.” 

Answer.—‘‘ Mrs. Beck came to me in the city of St. Louis, one 
afternoon, and told me she had an appointment to meet Dr. James 
P. Beck at his house, at four o’clock on said afternoon, early in 
July last, for the purpose of settling all matters of dispute between 
‘them, and requested me to accompany her to Dr. Beck’s house. 
That meeting lasted from four o’clock in the afternoon until mid- 
night. At that meeting, this agreement, heretofore referred to, 
and stated in my answer to the fourth inquiry”’ (already copied in 
substance), ‘‘ was made between J. A. Beck and Dr. James P. 
Beck. After the agreement was made, most of the time consumed 
at said meeting was occupied by Dr. James P. Beck in writing 
an article of agreement between himself and Mrs. Beck, and a 
letter of instruction to Mr. Bunce, administrator as aforesaid. On 
reading the letter he had written to Mr. Bunce, as far as he had 
then written it, I thought it was not satisfactory, and told Dr. 
Beck, as far as he had then written said letter, he had said nothing 
about the dismissal of said suit on said $30,000 note in Lafay- 
ette county, and the delivery of said note to Mrs. Beck. He then 
added to the letter what is written in said letter in relation to the 
giving up of said note to Mrs. Beck, and the dismissal of said suit 
thereon. At that time (the time of said writing) we had con- 
siderable conversation about the ambiguity and circumlocution of 
said letter, and I requested Dr. Beck to permit me to write a 
direct order to Mr. Bunce, directing him to dismiss said suit on 
said note, and to give up said note to Mrs. Beck, which he (Dr. 
Beck) refused to do, saying that Mr. Bunce, on that letter which 
he (Dr. B.) had written, would not refuse to give up said note 
and dismiss said suit; and that if the said Bunce so refused tc 
do, that he (Dr. B.) would go himself to Boonville and have the 
business settled as understood between himself and Mrs. Beck ; 
and Dr. B. repeatedly made use of such utterances as the one last 
above mentioned.” 

The questions and answers objected to in Silver’s deposition 
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are of the same character with those referred to in Mrs. Beck’s 
and Limerick’s, and need not, therefore, be particularly stated. 


W. B. Napton, for appellant. 


The parol evidence allowed in this case—to contradict the 
written contracts and orders, to establish that Beck meant, and 
declared that he meant, the very reverse of what he wrote—was 
improperly allowed. (Greenl. Ev. ch. 15.) The general rule 
undoubtedly is that all previous and cotemporary conversations are 
merged in the written contract. (1 Greenl. Ev. § 281; Gooch 
v. Conner, 8 Mo. 891; Gregory y. Cowgill, 19 Mo. 416; Rollin 
v. Claybrook, 22 Mo. 406; Cawthorn v. Haynes, 24 Mo. 236; 
Bradley v. Bradley, 24 Mo. 315; Smith v. Thomas, 29 Mo. 310.) 

To ascertain, however, what meaning the parties intend to 
convey by the words they use in a written instrument, parol 
evidence of extraneous facts and circumstances may be admitted 
to a very great extent without infringing the general rule; and 
Mr. Greenleaf has furnished us with a very full and exact detail 
of all the classes of cases in which this is permitted. Let us see 
if the present can be brought, by any sort of ingenuity, within 
any of these classes. 

1. ‘ All cotemporaneous writings relating to the same subject 
matter are admissible.”? This principle we adopt and use in our 
evidence, and the court will see that it utterly destroys the theory 
of the opposite party. 

2. Fraud, illegality, want of consideration, duress, infancy, 
imbecility, ete., may be proved to avoid a written contract. 
There is no pretense in this case of any of these things. They 
propose not to avoid the contract, but to change it. 

3. Where the original contract is verbal, and only part of it 
is reduced to writing, the remainder may be supplied by parol. 
Nothing of this is pretended here. 

4. Recitals of facts may be contradicted to show that the con- 
sideration money was more than stated in the deeds. This has 
no bearing on our case. 

5. Parol evidence may be given explanatory of the nature and 
qualities of the subject to which the instrument refers; as where 

18—voL. XLIII. 
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a factory is conveyed, it may be shown what this embraced and 
included. Courts may put themselves in the place of the party ; 
Z. e., ascertain his relations and surroundings, in order better to 
understand what he meant. But no case can be shown, nor has 
any been cited by Greenleaf under this head, where proof is 
admissible to show that a party declares his meaning to be other 
than that contained in the instrument itself. Yet this is the very 
thing which all the plaintiff’s evidence is intended to show. All 
the proof introduced is to show that Beck meant so and so; that 
he said his letter to Bunce meant so and so; that the paper would 
accomplish such and such results. 

This point is fully discussed and decided by Lord Abinger in 
Hiscocks y. Hiscocks, 6 Mees & W. 863. There was in that case 
an attempt, not, as here, to explain the words or meaning of the 
paper (which, it seems, would have admitted of no doubt), ‘* but 
to supply some deficiency, or remove some obscurity, or to give 
efiect to expressions that were unmeaning or ambiguous.” Now, 
this is the plausible pretext assumed in this case, and let us see 
what Lord Abinger said on this point. ‘‘ There is,’’ he observes, 
‘but one case in which it appears to us that this sort of evidence 
of intention can properly be admitted, and that is where the mean- 
ing of the testator’s words is neither ambiguous nor obscure, and 
where the devise is, on the face of it, perfect and intelligible, 
but, from some of the circumstances admitted in proof, an 
ambiguity arises as to which of the two or more things, or which 
of the two or more persons, each answering the words in the 
will, the testator intended to express. Thus, if a testator devise 
his manor of S. to A. B., and has two manors, of north S. and 
south 8., it being clear that he means to devise one only, whereas 
both are equally denoted by the words he has used, in that case 
there is what Lord Bacon calls an ‘ equivocation’— that is, the 
words ‘apply equally to either manor; and evidence of previous 
intention may be received to solve this latent ambiguity, for the 
intention shows what he meant to do; and when you know that, 
you immediately perceive that he has done it by the general words 
he has used, which, in their ordinary sense, may properly bear 
that construction. It appears to us that, in all other cases, 
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parol evidence of what was the testator’s intention ought to be 
excluded, upon this plain ground — that his will ought to be made 
in writing,” ete. . 

6. This exception relates to usage, etc., which does not con- 
cern us in this case. 

7. Parol evidence is allowed to rebut an equity, and this topic 
is also foreign to this case. 

8. Mistake and fraud may let in parol evidence. 

Now, the parol evidence in this case does not fall within any 
of the exceptions referred to by Mr. Greenleaf, and is directly 
opposed to the general rule, as will be seen by reference to section 
281 and the authorities cited in support of it, and section 360 in 
part VI, and sections 863 and 866. In this last section it is 
distinctly stated that parol evidence is never admitted to prove 
that a party did not mean what he says. 


R. M. Field, for appellant. 


It is an established rule of law that oral testimony is not 
admissible to vary or explain written instruments. This rule is 
so well known and so constantly acted upon by courts of justice 
as to render any long citation of authorities unnecessary. It 
may be proper, however, to cite a few opinions of judges that 
place the rule and the reason of it in a clear light. In Rut- 
land’s case (5 Co. 26), which is the leading case on the subject, 
it is said by the court: ‘‘It would be inconvenient that matters 
in writing, made by advice and orf consideration, and which 
finally import the certain truth of the agreement of the parties, 
should be controlled by averment of the parties, to be proved by 
the uncertain testimony of slippery memory. And it would be 
dangerous to purchasers, and farmers, and all others, in such 
cases, if such nude averments against matter in writing should be 
admitted.” 

In a recent case in the English House of Lords (Shore y. 
Wilson, 9 Cla. & Fin. 565), Chief Justice Tindal expressed 
himself in the following words: ‘‘ The general rule I take to be 
that where the words of any written instrument are free from 
ambiguity in themselves, and where external circumstances do not 
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create any doubt or difficulty as to the proper application of the 
words as to claimants under the instrument or the subject matter 
to which the instrument relates, such instrument is always to be 
construed according to the strict, plain, common meaning of the 
words themselves; and that in such case evidence dehors the 
instrument, for the purpose of explaining it according to the 
surmised or alleged intention of the parties to the instrument, is 
utterly inadmissible. If it were otherwise, no lawyer would be 
safe in advising upon the construction of a written instrument, 
nor any party in taking under it; for the ablest advice might be 
controlled, and the clearest title undermined, if, at some future 
period, parol evidence of the particular meaning which the party 
affixed to his words, or of his secret intention in making the 
instrument, or of the objects he meant to take benefit under it, 
might be set up to contradict or vary the plain language of the 
instrument itself.” 

The language of Judge Taylor, in Smith v. Williams, 1 
Murphey, 430, has often been quoted as an able statement of the 
law on the subject under consideration: ‘‘ The first reflection that 
occurs to the mind upon the statement of the question, inde- 
pendent of any technical rules, is that the parties, by making a 
written memorial of their transacton, have implicitly agreed that, 
in the event of any future misunderstanding, that writing shall 
be referred to as the proof of their act and intention; that such 
obligations as arise from the paper by just construction or legal 
intendment shall be valid and compulsory on them; but that they 
will not subject themselves to any stipulations beyond the con- 
tract, because, if they meant to be bound by any such, they might 
have added them to the writing, and thus have given them a clear- 
ness, a force, and a direction, which they could not have by being 
trusted to the memory of a witness.” 

The rule as declared in the foregoing opinions has been 
adopted in all the treatises on the law of evidence. It is tersely 
expressed by Mr. Phillips, in these words: ‘‘It is a general rule 
that extrinsic evidence cannot be admitted to contradict, add to, 
subtract from, or vary, a written instrument.” This rule has no 
reference to the statute of frauds or other enactment requiring 
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certain contracts and instruments to be in writing. It is an old 
rule of the common law, adopted long before such enactments 
were made. ‘The case quoted above from Coke was decided 
nearly a century before the English statute of frauds was passed. 

The principal ground taken on the other side to justify the 
introduction of the parol testimony has been that the writing 
contained only a part of the agreement. Accordingly, when the 
witnesses of the administrator were asked if the agreement was 
in writing, they answered ‘‘It was partly in writing and partly 
verbal.”? Now, it is true that, where parties enter into a written 
agreement, and on the same occasion make a verbal contract in 
relation to some different and independent subject matter, the 
writing will not prevent the parties from proving such other con- 
tract. But, plainly, this principle has nothing to do with the case 
before the court. 

Again, where a written instrument on its face shows that there 
are terms not included in the writing, these terms may be proved 
by parol. But where, as in the present case, the instrument is 
complete in itself, it is never permitted to add to the instrument 
by showing the existence of stipulations not expressed in the 
writing ; for such a practice would effectually overthrow the rule 
that prohibits the varying of written instruments by oral testimony. 

Several cases have been decided by the Supreme Court of this 
State that illustrate and confirm the positions taken above. Thus, 
in Ashley v. Bird, 1 Mo. 640, a written power of attorney was 
read authorizing the attorney ‘‘ to act in all my business, in all 
concerns, as if I were present myself, and to stand good in law, 
in all my land and other business.” It was then proposed to 
show by parol that it was the true understanding of the parties 
that the attorney was authorized to sell lands. The court said 
that no case could be found to justify the reception of such testi- 
mony. The point was decided expressly under the rule of the 
common law; and the court, in its opinion, refers to Phillips’s 
Treatise on Evidence, quoting the passage which has been set out 
above in this brief. 

So, in Lane v. Price, 5 Mo. 101, a slave had heen hired for a 
year, by writing. An offer was made to show that, at the time 
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of hiring, it was agreed that if the slave became sick the master 
was to incur the expense of the sickness, and the wages were to 
cease. The court held the evidence inadmissible, as adding terms 
to a written instrument. 

So, in Woodward v. MeGaugh, 8 Mo. 161, a defendant, being 
sued on a note as surety, offered to show that it was agreed by the 
plaintiff that he would not hold him responsible on the note, as 
an offset to the note existed large enough to satisfy it. The court 
decided that the testimony was inadmissible. 

In Cockrill v. Kirkpatrick, 9 Mo. 697, a note was payable in 
the currency of the State. It was proposed to prove that the 
real agreement was that the note should be paid in certain depre- 
ciated bank notes that were in general circulation. The court 
held that, under the rules of evidence, the testimony was inad- 
missible, and the contrary doctrine was stigmatized as ‘‘ most 
monstrous and mischievous.”” 

The court is also referred to Gooch v. Conner, 8 Mo. 881, and 
Jones v. Jeffries, 17 Mo. 577. 

In most of the cases just cited the testimony offered was consist- 
ent with the written agreement, and this circumstance gave to the 
offer some air of plausibility ; but in the case now before the court 
the agreement made out by the oral testimony is in flat contradic- 
tion to that expressed in the writings. 

By tho terms of the written agreement, the shares of the parties 
were fixed precisely according to the decree of the Probate Court; 
that is, Dr. Beck was to receive two-thirds of the whole estate and 
one-ninth of the remaining third, while Mrs. Beck was to receive, 
as guardian of her three children, three-ninths, and Mr. Silver 
one-ninth, of the remaining third. The administrator was advised 
of this agreement, and authorized to give any indulgence to 
Mrs. Beck and Mr. Silver that would not impair the rights of 
Dr. Beck under the settlement. Under the agreement by parol, 
as testified to by the parties on the other side, the position of 
the parties becomes inverted; that is to say, Silver and Mrs. 
Beck take $58,000, which is nearly the share of Dr. Beck, and 
to the latter is left $11,000, which is about the shares of Silver 
and Mrs. Beck. 
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It is charged that the writings are ambiguous, and need the 
help of explanatory oral testimony. It is believed that this charge 
is unfounded. Whatever criticisms the reader may indulge in 
respecting the language of the instruments, their meaning cannot 
be mistaken. The writing containmg the compromise between 
the parties adopts the decree of the Probate Court, and is not 
susceptible of misconstruction. The letter of Dr. Beck to the 
administrator, however inaccurate or unrhetorical, would be readily 
understood by any reader of common intelligence. Although there 
is considerable discretion confided to the adminstration in extending 
indulgence and favor to Mrs. Beck and Silver, in respect to their 
obligations to the estate, the injunction is precise and explicit to 
impair in no way the rights of Dr. Beck, as fixed by the decree 
and the compromise. It is manifest that the administrator com- 
prehended the writings. His mistake consisted in lending an easy 
and credulous ear to the representations of the other parties. 

Particular stress is laid by the other side on the testimony of . 
Limerick, to the effect that when, after the surrender of the obli- 
gation to Mrs. Beck, he met Dr. Beck at St. Louis, the latter 
expressed gratification at the résult, and approved the action of 
the administrator. But it is obvious that this testimony stands 
on the same footing as the rest, and is nothing else than an 
attempt to vary the terms of the written instrument by parol proof. 

Something has been said in respect to the doctrine of estoppel 
having the effect of preventing Dr. Beck from objecting to 
testimony upon which the administrator has acted. But mani- 
festly the doctrine of estoppel has no just application to the case. , 
That doctrine concerns the effect of testimony, and not its admis- 
sibility. All that the case presents, having any analogy to 
estoppel, is the very rule invoked by the appellant, that where 
the parties have reduced their agreement to writing they are 
bound by it, and neither is permitted to vary its terms by any 
proofs outside the writing. 


Wash. Adams, for respondent. 


I. The construction given by Beck to his own agreement of 
compromise, and the. construction given by him to his letter to 
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Bunce, and his verbal messages and orders to Bunce, were proper _ 
and admissible as evidence, without regard to any action had by 
Bunce on them. It was not offered to vary or enlarge or in any 
manner alter the written agreement or letter, but to show how 
Beck himself understood and construed his own letter and con- 
tract. The constructions given by parties to their own writings 
are always heard by the courts as proper guides to their meaning. 
(25 Mo. 21; 2 Watts & Serg. 175.) The verbal messages from 
Beck to Bunce were also admissible, as giving independent and 
additional authority. (Sto. Ag. §§ 74, 79-81.) 

II. But after Bunce had acted on Beck’s verbal orders and 
messages, and delivered up the notes to be canceled, the question 
as to the admissibility of this evidence was put to rest. An 
estoppel 27 pas was thereby created. The matter passed beyond 
the control of these parties, and it would be an outrageous fraud 
and ruinous to Bunce to suffer Beck now to question the propriety 
of this act, which was induced by his own orders and advice. 
Whether right or wrong, the die is cast. He cannot ‘‘ blow hot 
and cold,” in a case like this, at his own pleasure. (Taylor & 
Mason v. Zepp, 14 Mo. 488; Newman v. Hook, 37 Mo. 207; 
Chouteau ef al. vy. Goddin e¢ al., 89 Mo. 250 ; Driskill v. Matier, 
31 Mo. 826; 8 Wend. 481; Darrell v. Odell, 3 Hill, 219.) 


Waener, Judge, delivered the opinion of the court. 


The controlling question in this case relates to the action of the 
Circuit Court in admitting testimony. It seems that Preston 
Beck, Jr., being domiciled at Santa Fe, New Mexico, died in the 
year 1858, and left a will by which he gave his estate to his 
kindred, nine in number. Administration was taken upon his 
estate at Santa Fe, and also in Cooper county in this State. Ass 
a large amount of personal assets, consisting for the most part of 
funds transmitted to this State by the administrator in New 
Mexico, had accumulated in the hands of the administrator here 
in 1860, it was agreed by the parties claiming under the will that 
each party might take from the administrator the sum of ten 
thousand dollars, by giving an obligation, with surety, to repay 
the same with interest. Under this arrangement Mrs. Juliet A 
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Beck, as guardian for her three children, who were named as lega- 
tees in the will, took: from the administrator thirty thousand 
dollars, and gave an obligation for repayment, with William Lim- 
erick as surety. David H. Silver, who claimed a share through 
his deceased wife, who was one of the legatees, also took out ten 
thousand dollars under a like obligation. This was in the year 
1860. By a construction put upon the law of New Mexico reg- 
ulating successions, where the decedent left neither wife nor 
descendant, the father was forced heir to two-thirds of the estate, 
and the power of disposition by will was limited to the third part 
of the estate. Acting under this view, Preston Beck, Sr., father 
of Preston Beck, Jr., in the year 1861 made a will bequeathing 
all his interest in the estate of his deceased son to J. P. Beck, 
.the appellant in this cause, and appointed him executor. Pres- 
ton, Sr., died in the same year. 

In 1862 J. P. Beck filed his petition in the Probate Court of 
Cooper county, setting forth his rights, as executor of Beck, Sr., 
to two-thirds of the estate of Beck, Jr., and also his right, as 
legatee, to one-ninth of the remaining third of said estate, and 
praying for a decree establishing the rights of all parties to said 
estate. On the hearing of the petition, the Probate Court decreed 
that J. P. Beck, as executor, was entitled to the two-thirds of the 
estate, and that the several legatees mentioned in the will of Pres- 
ton Beck, Jr., were each entitled to one-ninth of the remaining 
third of said estate. From this decree Mrs. Juliet A. Beck and 
D. H. Silver appealed. Mrs. Beck, as executrix of her deceased 
husband, had prosecuted a claim against the estate of Preston 
Beck, Jr. This claim was allowed by the Probate Court, and 
amounted to $21,336.87. J. P. Beck disputed this allowance, and 
was about to institute proceedings to set aside the same. The right 
of Mr. Silver to a share in the estate was also in dispute, J. P. 
Beck insisting that, according to the law of New Mexico, the 
right of Mrs. Silver as legatee, upon the death of herself and 
child, passed to collateral kindred, to the exclusion of her’ hus- 
band. And in the meanwhile the administrator in Cooper county 
had commenced suits against Mrs. Beck and Mr. Silver, and 
their respective sureties, upon the obligations made to repay the 
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advancements out of the estate, as above mentioned. Pending 
all this litigation a treaty for compromise was opened, and 
resulted in an amicable settlement between them. The terms of 
the agreement were reduced to writing. According to the written 
agreement Beck withdrew his opposition to the claim allowed to 
Mrs. Beck, as executrix of her husband, and consented that she 
should receive the same from the estate. Mrs. Beck, on her part, 
admitted the claim of Beck to two-thirds of the estate and one- 
ninth of the remaining third, and agreed to dismiss her appeal 
and leave the deckee of the Probate Court in force. A similar 
compromise was effected with Silver. 

When the settlements were made, Beck gave to Mrs. Beck and 
Mr. Silver, each respectively, a written letter addressed to Bunce, 
administrator, stating the terms of the agreement, and authoriz- 
ing him to deliver up to the parties ‘‘ any papers, notes, or doc- 
uments that will not infringe on my two-thirds,” etc., and to 
desist from the further prosecution of the suits for any money 
allowed in the settlements. ; 

Upon the presentation of these letters and certain verbal repre- 
sentations made by Mrs. Beck and Silver, Bunce dismissed the 
suits, and in January, 1866, presented for settlement to the 
Probate Court his account as administrator, in which he claimed 
credit for the obligations of Mrs. Beck and Silver, as having been 
delivered up on the order of Beck. These items of credit were 
objected to by Beck, but were allowed by the Probate Court, and 
Beck appealed to the Circuit Court. The Circuit Court gave 
judgment for Bunce, which, on appeal, was affirmed in the 
District Court. On the trial certain evidence was introduced 
on the part of Bunce, which was objected to as inadmissible, 
on the ground that it tended to alter and contradict the letter 
addressed by Beck to Bunce, and which writing, it is contended, 
did not authorize his action in dismissing the suits and delivering 
up the notes. 

The questions put to the witnesses asked them directly what 
Beck said concerning the letters and their meaning. ‘The wit- 
nesses answered that after the letters were received, and before 
they were delivered to Bunce, they had conversations with Beck, 
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and desired him to explain them so that they could be understood, 
and he replied that Bunce was a man of sense, and would under- 
stand them, and would give up the notes on the letters; that if 
he did not do this he would have no sense. He assured Mrs. Beck 
she should have no more trouble about tlte note. To Silver he 
said that Bunce, on the presentation of the letter, would not 
refuse to surrender up the note and dismiss the suit; and that 
if Bunce did so refuse he would go to Boonville in person and 
have the business settled as understood between them. And after 
the suits had been dismissed he expressed himself as gratified at 
the result. | 

The inquiries were made and the responses given with a view 
to show what interpretation Beck placed upon the letters which 
contained his view of the agreement, and are certainly, in some 
particulars, at variance with it. It is an established rule that 
oral testimony is not admissible to vary or explain written instru- 
ments. The principle is nowhere better laid down than by Green- 
leaf, who says that ‘‘where parties have deliberately put their 
engagements into writing, in such terms as import a legal obliga- 
tion, without any uncertainty as to the object or extent of such 
engagement, it is conclusively presumed that the whole engage- 
ment of the parties, and the extent and manner of the undertak- 
ing, was reduced to writing ; and all oral testimony of a previous 
colloquium between the partics, or of a conversation or declara- 
tions at the time when it was completed, or afterward —as it 
would tend in many instances to substitute a new and different 
contract for the one which was really agreed upon, to the preju- 
dice, possibly, of one of the parties —is rejected.” (1 Greenl. 
Ev. § 275.) Phillips tersely enunciates the rule: ‘‘It is a 
general rule that extrinsic evidence cannot be admitted to con- 
tradict, add to, subtract from, or vary, a written instrument.” 
(2 Phil. Ev., Edw. ed., 637.) The cases in this court are 
uniform, sustaining the same doctrine. (Ashley v. Bird, 1 Mo. 
640; Lane v. Price, 5 Mo. 101; Woodward v. McGaugh, 8 
Mo. 161; Gooch v. Conner, zd. 891; Cockrill v. Kirkpatrick, 9 
Mo. 697; Jones v. Jeffries, 17 Mo. 577.) So, it has been held 
that parol evidence is not admissible to prove how a written con- 
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tract was understood by either of the parties, in an action upon 
it at law, in the absence of any fraud. (Bigelow v. Collamore, 
5 Cush. 226; Harper v. Gilbert, 5 Cush. 417; Gould v. Norfolk 
Lead Co., 9 Cush. 338, 345.) 

The court, however, where the meaning is doubtful, will, in 
proper cases, receive evidence in aid of its judgment. (Hutch- 
inson v. Bowker, 5 Mees & W. 535.) And where it is doubtful 
whether a certain word was used in a sense different from its ordi- 
nary acceptation, it will refer the question to the jury. (Simp- 
son vy. Hargitson, 85 Leg. Obs. 172.) But where a written 
memorandum of a contract does not purport to be a complete 
expression of the entire contract, or a part only of the contract 
is reduced to writing, the matter thus left out of the writing may 
be supplied by parol evidence (Rollins v. Claybrook, 22 Mo. 405 ; 
Moss v. Green, 41 Mo. 889); and stipulations and agreements 
subsequent to the execution of the writing are not within the rule. 
Parties may, by a subsequent parol agreement, upon a sufficient 
consideration, change the mode of payment or other terms of their 
written contract; or they may discard it altogether. (Lord v. 
Treadwell, 3 Fairf. 441; Bailey v. Johnson, 9 Cow. 115, 118; 
Trumbo v. Cartwright, 1 Marsh. 582; Perrine v. Cheeseman, 6 
Halst. 174. ) 

And it makes no difference, it appears, how soon after the 
execution of the written contract the parol one was made. If it 
was, in fact, subsequent, and is otherwise unobjectionable, it may 
be proved and enforced. Thus, where the parties entered into a 
contract in writing regarding the sale of personal property, and 
immediately after it was signed the vendee said he wanted a writ- 
ten indemnity against all claims on a portion of it, to which the 
vendor replied he would not give him a written indemnity, but 
that he had sold him the whole and would see him out in it, it was 
held that this was a valid promise of indemnity, and, having been 
made after a written contract, it might be sued upon and a recov- 
ery had, and was perfectly admissible in evidence. (Brewster v. 
Countryman, 12 Wend. 446; S. P. Richardson v. Hooper, 13 
Pick. 446.) In the present case it cleatly appears that the parol 
authorization relied upon was made after the written agreement 
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was signed by the parties, and, if otherwise unobjectionable, would 
be competent according to the above rule. But the difficulty in the 
way is, that it does not appear by the record that the parol orders 
given by Beck for the dismissal of the suits were independent of 
the written letters, but that they were explanatory of, and in some 
instances contradictory of, them. If Beck, independent of the 
writings and outside of them, orally told Mrs. Juliet A. Beck and 
Silver to tell Bunce to dismiss the suits because a compromise 
had been effected, the evidence would have been entirely compe- 
tent, and would have amounted to a full justification of Bunce’s 
action in the premises, and would also have constituted an 
estoppel in Bunce’s favor against future liability. That such 
was actually the fact would seem inferable from Beck’s express- 
ing his satisfaction at what Bunce had done after the suits were 
dismissed. 

But the evidence was clearly incompetent and inadmissible in 
the shape in which it is presented in the record, and the judgment 
will therefore be reversed and the cause remanded for a new trial 
in conformity with this opinion. The other judges concur. 


[END oF JANUARY TERM. | 
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City or Sr. JosepH, Respondent, v. Mary HAmitton e¢ al., 
Appellants. 


1. Practice, Civil — Damages for opening streets — Appeal.— Under the char- 
ter (article VI, 33 2, 3, 4) and ordinances (ordinance approved August 7, 
1866) of the city of St. Joseph, the property of appellants, bordering Fourth 
street in that city, was condemned and damages assessed by a jury in their 
favor, amounting to three thousand dollars. The verdict was reported by the 
mayor to the city council and by them rejected. From this verdict no appeal 
was taken by either party. Afterward, by order of the city council, the prop- 
erty was again condemned and damages awarded of $1,500. From this ver- 
dict appellants appealed to the Circuit Court, and, on motion, judgment was 
rendered in their favor for the amount of the first award. Held, that the 
second proceeding was in the nature of a new suit, commenced on new process, 
and not a continuation of the former, and that the Cireuit Court could take 
no jurisdiction of the first award. 

2. Practice, Civil— Damages for widening strects—Vérdict may be quashed, 
when.—If the second assessment was a nullity, that was good ground for 
quashing it. The charter of the city of St. Joseph contained no warrant 
authorizing the city to reject the first award and by new proceedings to obtain 
another. Such proceeding in effect allows the party to set aside a judgment 
according to its own caprices, until it finally obtains one to suit its purposes. 
Such a power, if desirable, should be given in plain terms, and not rest for its 
basis on forced and artificial interpretations. Ifthe city elected to abandon 
the enterprise, and not to take the property, there was no. divestiture of title 
from the owner, and he was not entitled to pay from the public. 
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Appeal from Fifth District Court. 
The facts appear in the opinion of the court. 
Hall § Oliver, for appellants. 


I. The city had no authority, under its charter, to summon a 
second jury to assess damages to the defendants. _ If the city felt 
aggrieved by the verdict of the first jury, its remedy was by 
appeal. (§9 2, 8, 6, art. VI, p. 69, of charter of St. Joseph, 
approved February 22, 1851; State v. Keokuk, 9 Iowa, 438 ; 
386 Mo. 501.) And although the law did not authorize the 
summoning of the second jury, yet the party aggrieved might 
appeal from the verdict of said second jury. (10 Mo. 773. 

Ii. Even if it be adinitted that the city may refuse to open a 
street and abandon it to the owners of the land over which it is 
located after damages have been assessed by a jury, yet that 
will not avail the city in this case. She never has abandoned the 
strect in controversy ; she insists on opening it. At the very time 
the council disapproved of the verdict of the first jury, they 
declared their intention to open the street, and directed the mayor 
accordingly. We insist that the most that can be claimed by the 
city is, that after the verdict of the first jury she might have 
abandoned the street. But having elected not to abandon the 
street, we say she becomes liable to pay the damages the first 
jury assessed. (9 How. 94; Peirce Am. Railw. 218; 10 Cow. 
157; 12 Cow. 864.) 

Ill. The verdict of the second jury being unauthorized by law, 
the verdict of the first jury remained in full force, especially since 
the city council, with full knowledge of the verdict, determined 
that the street should be opened. And when the case went to the 
Circuit Court neither party was entitled to a trial de novo, for 
neither party had appealed from the verdict of the first jury. The 
Circuit Court, then, having no right to try the case anew, and the 
first verdict being in full force, the only thing left for the court 
was to give judgment for the amount of the first verdict. (City 
Charter, art. VI, §§ 2, 8, 4, p. 69; 1 Mo. 589; 8 Mo. 47; 12 
Mo. 330; 38 Mo. 12; 9 Towa, 488; 10 Pick. 285; 18 U. S. 
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Dig. 128, § 33; Staats v. Hudson River R.R. Co., 39 Barb. 298; 
5 Mass. 420; 18 Mass. 487; 22 Pick. 264; 2 Greenl. 179; 
2 Met. 559; 7 Johns. 545; 25 Cow. 180; 3 Cush. 91.) 

IV. The appeal took the whole case to the Circuit Court, 
beginning with the ordinance of the 7th of August, 1866. That 
was the only authority for the mayor to act. All action subse- 
quent to said ordinance was under it; and to carry it into effect, 
and in order that the Circuit Court could understand the case, it 
was necessary that the whole record should be before it. It will 
hardly be contended that the appeal from the verdict of the second 
jury did not properly take up to the Circuit Court the ordinance 
of August, 1866. Now, if the appeal took to the Cireuit Court 
the first proceeding on paper in the case, why did it not take all 
intermediate proceedings? (1 Mo. 539; Gen. Stat. 1865, p. 
724, § 12; 10 Mo. 773.) 





Vories § Vories, for respondent. 


I. The District Court committed no error in reversing the 
judgment of the Circuit Court in this cause. That court had no 
jurisdiction over the verdict of the jury upon which it rendered 
judgment against the plaintiff for three thousand dollars. No 
appeal was taken from said verdict; the court was therefore not 
possessed of the same. Nothing was before the court but the 
verdict for fifteen hundred dollars, rendered on the 16th of Octo- 
ber, and from which the appeal was taken by the defendants. If 
the first verdict had been appealed from, and had been properly 
before the court, no judgment could have been rendered thereon, 
nor could the court render a judgment in any such case even where 
the damages were more properly found. All: that the court was 
authorized to do was to have the damages assessed by ajury. See 
City Charter, approved February 22, 1851, article VI; Book of 
Ordinances, 52-8 ; also ordinance of the city entitled ‘‘ An ordi- 
nance regulating when property is taken for public use.” (Ord. 
p- 137.) 

If. There is no mode provided by law for the collection of the 
amount of damages assessed in such case, except that it is pro- 
vided that the property shall not be taken until the damages are 
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paid; hence, the proceeding to ascertain the amount of damages 
is only had for the purpose of fixing the price for which the city 
can take the property. When this is done there is nothing in the 
law to bind the city to take the property or to pay the damages 
assessed. It is only provided that she shall not take the property 
until the money is paid. ‘This is the security of the owner of the 
property. The right of action never arises in favor of the property- 
holder to recover the money assessed, until the property is 
actually taken ; and by the law in this case the property cannot 
be taken until the money is paid. The judgment of the court was 
therefore erroneous, if the case was properly before it. It could 
only proceed to have the damages reassessed. (See charter 
above referred to; ‘also North Missouri R.R. Co. v. Lackland, 
25 Mo. 515, 530, 582; 10 How. 395; Cushman v. Smith, 34 
Maine, 247, where the whole subject is investigated ; Bloodgood 
v. M. & H. R.R. Co., 18 Wend. 26-32.) But it is not neces- 
sary to investigate these questions, as the court gave judgment 
on a case which had never been appealed from or otherwise 
brought before the court. If the case was before the Circuit 
Court, as is assumed by defendants, then it was plainly the duty 
of the court to proceed to have the damages reassessed, as the 
law directs. If the case had not been appealed, so that the dam- 
ages should be reassessed, then the court had no jurisdiction of the 
case, and its action was erroneous. In either case the District 
Court properly reversed the judgment of the Circuit Court, and 
the judgment of the District Court should be by this court affirmed. 


WaGner, Judge, delivered the opinion of the court. 


This was a proceeding commenced by and before the mayor of 
the city of St. Joseph, under the charter of said city, for the 
purpose of widening Fourth street, and to condemn a strip off 
from the east end of the lot of appellants. The proceedings were 
instituted under authority given by the charter, and in pursuance 
of ordinances passed by the city council. The second section of 
the sixth article of the charter provides that the mayor and coun- 
cilmen shall have power to extend, open, or widen streets; and 
that, when private property is required or taken therefor, the 
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mayor shall in all cases cause a jury to be summoned and sworn 
to assess the damages. The third section declares that when any 
assessment of damages shall have been made for opening, extend- 
ing, or widening any street, either the city or any other person 
or persons feeling themselves aggrieved thereby may take an 
appeal from such assessment to the Circuit Court, in such 
manner and on such terms as appeals are granted from justices 
of the peace. By section 4 it is provided that when any such 
appeal shall be taken to the Circuit Court, the same shall be tried 
as other issues in said court; and in case damages be assessed to 
any person by a jury or court, the same shall be paid out of the 
city treasury before the property of such person shall be taken 
for public use. By an ordinance approved August 7, 1866, 
regulating proceedings when private property is taken for public 
use, the following clause is enacted: ‘‘ On the day mentioned the 
jury shall be sworn, and, after examining the ground, shall make 
an award in writing, which, if an appeal be not taken therefrom 
in accordance with the third section of the sixth article of the city 
charter, shall be reported to the city council, and, if approved by 
them, shall be binding on the city and all others interested, and 
an appropriation shall be made of the sum awarded.” 

On the 7th of August, 1866, the city council passed an ordi- 
nance requiring the street to be widened which passes appellants’ 
lot, a portion of which was sought to be condemned. A jury was 
regularly impaneled on the 11th day of September, 1866. The 
parties appeared, after which the property was examined and the 
evidence heard by the jury, and damages were assessed at the sum 
of three thousand dollars. This verdict and assessment were, 
under the law, reported by the mayor to the city council, where- 
upon the council disapproved of and rejected the same, and refused 
to order a warrant to be issued for the amount of the verdict. 
From this verdict no appeal was taken by either party. 

On the 10th day of October, 1866, the council ordered the 
mayor to again proceed and have the property condemned. In 
compliance with this order the appellants were notified of the 
proceeding, and another jury was impaneled and sworn on the 
16th day of the same month, and assessed the damages at fifteen 
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hundred dollars. When the second jury weré sworn, the appel- 
lants appeared and filed their motion to dismiss, on the ground 
that a previous jury had assessed the damages; that the mayor 
had no right to order a second jury; and that the first verdict 
could only be affected by an appeal taken and prosecuted in due 
form. It does not appear what disposition was made of the 
motion. But from the second assessment the appellants appealed 
to the Circuit Court, and in that court they moved that judgment 
might be rendered in their favor for three thousand dollars, the 
amount awarded by the first jury. This motion the court sus- 
tained, and gave judgment accordingly. The cause was then 
taken to the District Court, where a reversal was had, and it is 
now brought here for revision. 

The first question that will be considered is the action of the 
Circuit Court in entering up judgment for the amount assessed by 
the first jury. How it was presented in such a shape that the 
court could take jurisdiction of it I cannot comprehend. It was 
a distinct proceeding of itself. The time had passed for taking 
an appeal; and upon the theory of the counsel it was a valid and 
subsisting judgment, unreversed and unappealed from. It had 
no connection with the second judgment, but was entirely inde- 
pendent of it. The second proceeding was in the nature of a 
new suit, commenced on new process, and was not a continuation 
of the former. 

The case of Downing v. Garner, 1 Mo. 751, does not counte- 
nance the practice adopted by the Circuit Court. There the 
justice improperly set aside a judgment and granted a nev trial. 
Upon appeal the, unauthorized second judgment was reversed, and 
the party was left to take the benefit of the first judgment which 
he obtained before the justice of the peace, but the judgment was 
not entered up in the appellate court. In Staat v. The Hudson 
River R.R. Co., 89 Barb. 298, two independent causes of action 
were united in the same petition, and it was held that the judg- 
ment might be reversed as to one cause and affirmed as to the 
other. If the second assessment in this case was a nullity, that 
was good ground for quashing it, but it would not authorize the 
court to render a judgment on a matter not before it. 
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The next question to be considered is, what force is to be 
attached to the first assessment, and what rights the appellants 
acquired under it. The charter, which is the warrant of attorney 
for the action of the mayor and council, makes no express pro- 
vision for the calling of a new jury where the assessment of the 
first jury is unsatisfactory. Such a power can only be inferred, 
and is at best of doubtful implication. The only power conferred 
on either party, if they are not satisfied with the verdict, is an 
appeal to the Circuit Court, where the case shall be tried as other 
issues in said court. Where damages are assessed in said court, 
the city is required to pay the same; but, for the security of the 
rights of the citizen, his property shall not be taken or appropri- 
ated till itis paid for. ‘The charter clearly points out the mode 
of procedure ; and there is no just or safe rule of construction by 
which the party who is the main actor, and who has the extraor- 
dinary privilege of instituting the proceedings and summoning 
the jury, should be allowed, of its own pleasure, not only to 
reject the finding, but to proceed as often as it pleases. till it 
finally obtains a verdict that suits its views. This is, in effect, 
allowing the party to set aside a judgment, according to its own 
caprices, till it finally obtains one that suits its purposes. I can 
find no warrant for this extraordinary power in the charter. There 
is no mutuality in the proceeding ; and if such a power is desirable 
it should be given in plain terms, and not rest for its basis on 
forced and artificial interpretation. 

As before observed, the charter provides that the property shall 
not be taken till payment is made; and the ordinance enacts that 
if the council approves of the assessment it shall be binding on 
the city. In this case the assessment was rejected by the council, 
though no appeal was taken. Can it be said that the appellants 
have any vested right in the award or assessment of the first jury, 
or that there is any means by which they can coerce its payment? 

The counsel for the appellants have cited many cases, and I 
have looked through them all ; but I find, in nearly every one where 
payment was enforced, there was an acceptance on the part of the 
public. I have no doubt that the city may dismiss its proceedings 
at any time before final judgment in the Circuit Court; and then 
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the only liability that would be incurred would be the expenses. 
So, if on account of excessive damages it should be deemed 
unwise or impolitic to proceed, it might abandon the work ; but 
there should be either an abandonment or an appeal prosecuted in 
pursuance of the manner prescribed by the charter. 


If the city elects to abandon the enterprise and not to take the 
property, there is no divestiture of title from the owner, and he is 
not entitled to pay from the public. The case of Wilkinson v. 
Buchanan County is not in contravention of this doctrine, for that 
adjudication was made on a statute different from the provisions 
of this charter. It was based om the Revised Statutes of 1845, 
which declared that, upon the assessment of damages, the County 
Court should issue a warrant on the county treasury for the amount 
of damages and costs.. The command was imperative, and there 
was no direction that the court should defer the warrant till the 
road was opened, or that the property should not be taken till 
payment was made. But, on the contrary, as soon as the report 
of damages was made, the public acquired a right of way, and the 
owner a vested right, whether the road was opened or not. But 
here payment is to precede the taking of the property, and until 
payment is made the parties remain zm statu quo. There is 
considerable diversity in the authorities upon the subject, but it 
will be found that they are generally predicated on particular 
statutes; and I have endeavored to confine this discussion to the 
real meaning of the charter before the court. 

For error of the Circuit Court in entering up judgment upon 
the award of the first jury, which was not legally before it, the 
judgment of the District Court will be affirmed. The other judges 
concur. 





Gro. W. Eastey, Respondent, v. Wa. H. Extrorr, Appellant. 


1. Practice — Supreme Court — Appeals — Evidence.—In appeal cases where 
no question of law is presented or saved in a manner which this court can 
review, it will not undertake to weigh the evidence to determine whether it 
justified the finding in the trial court. 
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Appeal from Fourth District Court. 


Burgess, for appellant. 
Easley, for respondent. 
Waener, Judge, delivered the opinion of the court. 


The case was tried by consent of parties before the court, with- 
out the intervention of a jury. The court found a verdict for 
plaintiff, and rendered judgment thereon. No instructions or 
declarations of law were asked for or given on either side. There 
is no question of law presented or saved in a manner which this 
court can review, and we will not undertake to weigh the evidence 
to determine whether it justified the finding of the trial court. 

Judgment affirmed. The other judges concur. 





In THE MATTER OF THE PETITION OF JOHN WILSON, Contestant, 
v. PHmanvDER Lucas, Contestee. 


1. Election — Contestant —Petition —Time of filing.—Under the provisions of 
the statute (Gen. Stat. 1865, ch. 2, 3 80), the petition of a party contesting the 
clection of circuit judge will be dismissed unless the contestant present such 
petition to this court (or to a judge thereof in vacation) within forty days, and 
serve the contestee with a copy of the petition and notice within thirty days 
next succeeding the election. 


Hall § Oliver, for contestant. 
Johnson, Strong § Chandler, for contestee. 


I. This pleading is authorized and sanctioned by the law and 
practice of this State, no practice being prescribed by statute. 
(Castello v. St. Louis Circuit Court, 28 Mo. 259.) 

If. This contest was not instituted within the time prescribed 
and limited by law. (Gen. Stat. 1865, ch. 2, § 80; Castello v. 
St. Louis Circuit Court, 28 Mo. 259.) 

If. The petition of contestant does not sufficiently allege that 
he was eligible or qualified to hold the office he is contesting. 
(State ex red. Bartley v. Governor, 39 Mo. 888; Curry v. Cablis 
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et al., 37 Mo. 830; Biddle v. Boyce, 18 Mo. 582; Smith e¢ ai. 
v. Dean, 19 Mo. 63; Jones v. Brinker, 20 Mo. 87; Tallman vy. 
Green, 8 Sandf. 437; Stone v. De Puga, 4 Sandf. 681; Garvey 
v. Fowler, zd. 665; Boyce v. Brown, 7 Barb. 80; Van Schaik 
v. Winne ef al., 16 Barb. 89; Murdock v. Chenango Ins. Co., 2 
Conn. 210; Levy v. Bend, 1 E. D. Smith, 169; Mann v. More- 
wood, 5 Sandf. 557.) 

IV. The petition of contestant does not, upon its face, show 
that he was legally elected, and does not sufficiently set forth the 
points upon which hé will contest, or the facts he will prove in 
support of such points. (Gen. Stat. 1865, ch. 2, § 80; Blanchard 
v. Stearns, 5 Met. 298; Ashby v. White, 1 Sm. Lead. Cas. 290 ; 
Pryce vy. Belcher, 3 C. B. 58; 1 Sm. Lead. Cas. 309, note; 
Adams vy. Ifolly, 12 How. Pr. 826; Thomas v. Desmond, 12 
How. Pr. 8321; Myers v. Machado, 14 How. Pr. 149; Keteltas v. 
Myers, 3 E. D. Smith, 83; Beach v. Gallop, 2 N. Y. 66; Parker 
v. Totten, 10 N. Y. Prac. 234; Bankstone v. Farris, 26 Mo. 
175; Russell v. Clapp, 7 Barb. 482; Glenny v. Hutchison, 4 
How. Pr. 98.) 

V. It is not sufficiently alleged that any of the persons who 
voted for contestant were legally-qualified voters. Contestant 
should have set up the facts which, if true, would render them 
qualified voters, and not the conclusion of law. (Curry v. Cablis 
et al., 37 Mo. 830; Const. art. VI, § 18; art. II, §§ 8, 10; 
Gen. Stat. 1865, ch. 81, § 1.) 





Waaner, Judge, delivered the opinion of the court. 


John Wilson files his petition in this court at the present time, 
and prays that he may be allowed to contest the right of the 
defendant, Lucas, to the office of judge of the fifth judicial cir- 
cuit in this State. He states, in substance, that he is a free white 
male citizen of this State, over the age of thirty years, and has 
been a resident of said circuit for twenty-seven years; that at the 
general election held on the 8d day of November, 1868, he and 
the defendant, Lucas, were candidates for the office of judge in 
said circuit, and that at that' election he received two thousand 
votes, marked on the ballots by the respective judges of election 
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‘<rejected,”? which were not counted by the judges of election as 
qualified voters, but were sent up by the judges and clerks of elec- 
tion to the clerks of the County Courts of the respective counties 
as rejected voters; that said last-named clerks refused-to cast up 
and count the same with the other qualified voters, but returned 
an abstract of them, with the other qualified voters, as rejected 
votes, to the secretary of State, who also refused to cast up and 
count the same, and certified to the governor of the State that 
Lucas received the highest number of votes, by means whereof 
Lucas received the commission. 

The petition further alleges that the votes were rejected in pur- 
suance of the registration law of this State, which was passed in 
conformity with the provisions of the State constitution, and that — 
the same is repugnant to and violative of the constitution of the 
United States; and that, had the rejected votes been counted, 
they would have given him a majority and entitled him to the 
commission. 

He also states that, within fifteen days prior to such election, 
he filed his oath of loyalty, as required by law, and that he 
received the largest number of legally-qualified votes for the office 
of judge, which were duly certified and returned to the secretary 
of State, which officer opened and cast up the votes of all the 
counties except the county of Platte; and that, by the omission to 
cast up the vote of Platte county, which gave a majority for peti- 
tioner, he was illegally deprived of the commission and his right 
to the office; and he prays that Lucas’s commission may be 
vacated, and that he may be declared entitled to the office. 

By an affidavit annexed to the petition it appears that Lucas 
was served with a copy of the petition, and the time and place 
when the same would be presented, on the second day of February, 
1869. The defendant, Lucas, appears in court and moves to 
quash and dismiss the petition and notice, and assigns several rea- 
sons therefor. The petition is certainly very defective, and the 
omissions of essential particulars are most palpable. The points 
on which he proposes to contest are not sufficiently made, nor the. 
facts which he will attempt to prove in support of those points. 
Nor does he aver his eligibility and qualification for the office, 
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according to the prescribed terms of the law. The allegation that 
the registration law is void, and that the third section of the second 
article of the constitution of this State is in conflict with the con- 
stitution of the United States, has been passed upon by this court, 
and can no longer be considered as an open question. The matter 
is concluded so far a8 we are concerned, and it requires no further 
comment. The principal thing in this case which is decisive and 
controlling is the question of notice. 

By the provisions of the statute (Gen. Stat. 1865, ch. 2, 
§ 80), it is declared: ‘‘If any person contest the election for 
circuit judge, he shall present a petition to the Supreme Court, at 
the first term holden next after the election, or to some judge 
thereof in vacation, within forty days after such election, setting 
forth the points on which he will contest the same, and the facts 
which he will prove in support of such points. The contestee shall 
be served with a copy of such petition, and a notice of the time 
and place of the presentation of the same, ten days before the 
same shall be presented.”” The eighty-second section further pro- 
vides what proceedings shall be had on the presentation and the 
filing of the answer, and that a commissioner shall be appointed 
to take testimony, and the order of appointment shall specify the 
points and facts to which the testimony is to be taken. The 
question of notice in contested election cases was considered in 
Castello v. St. Louis Circuit Court, 28 Mo. 259, where it was 
held that, in proceedings instituted under the act regulating elec- 
tions, the notice must be given within the time limited by the 
statute, and, if the contestant does not give the required notice, 
the proceedings shall be quashed. 

In this case the law requires the contestant to present his peti- 
tion to this court at the first term holden next after the election, 
of to some judge thereof in vacation, within forty days after such 
election ; and the contestee is to be served with a copy of the 
petition and notice ten days before the presentation of the same, 
which would make it within thirty days next succeeding the elec- 
tion. The petition was not presented to this court at its first term 
next after the election, for that was begun and held on the second 
Monday in January last, nor was it presented to any judge in 











294 ST. JOSEPH. 





Hannibal and St. Joseph R.R. Co. v. Brown et al. 





vacation. The notice of contest was not given to Lucas till ninety 
days after the election, and more than one hundred days had 
elapsed before the presentation of the petition to this court. The 
statute not having been complied with, and the notice being 
wholly insufficient, the defendant’s motion will be sustained and 
the petition dismissed. The other judges concur. 





t 


HanniBaL AND St. JosepH Rartroap Company, Appellant, wv. 
Brown and Lanper, Respondents. 

1. Sale— Gross inadequacy of consideration — Fraud.—As a general proposi- 
tion, inadequacy of consideration is not of itself a distinct principle of relief 
in a court of equity. Nevertheless, where the transaction discloses such 
unconscionableness as shocks the moral sense and outrages the conscience, 
courts will interfere to promote the ends of justice and defeat the machina- 
tions of fraud. , 

2. Practice, Civil— Supreme Court— Reversal of Judgment, effect of, upon 
sales.— Where a judgment was reversed in the Supreme Court, and declared 
to be null and void, all of the proceedings had in,pursuance of that judgment 
were vacated, and defendant was entitled to be restored to the condition in 
which he stood previous to the judgment, and to restitution of everything that 
he had lost and which remained in the hands of the adverse party, his agents, 
attorneys, or privies; and no suit is required to set aside a deed of land bought 
by an attorney of plaintiff in such judgment upon execution sale of defend- 
ant’s property. 


Appeal from Fourth District Court. 
The facts appear in the opinion of the court. 
Carr, Hall § Oliver, for appellant. 


I. The demurrer of defendants was improperly sustained. 
After the reversal of judgment in the case of Brown vy. Plaintiff, 
defendant’s title failed, and plaintiff was entitled to have sheriff’s 
deed to defendant set aside. (Gott v. Powell e¢ al., 41 Mo. 416; 
15 Wis. 289; Simmons v. Catlin, 2 Caines, 62; Harrison v. 
Doe, 2 Black, 2.) 

II. It is admitted that mere inadequacy of consideration is not 
of itself sufficient to justify a court in setting aside a sheriff’s 
sale. ‘Still, however, there may be such unconscionableness in 
the consideration as to constitute a gross imposition; and in such 
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cases courts of equity ought to interfere, upon the satisfactory 
ground of fraud. And where the inadequacy of the consideration 
is such as to shock the conscience and confound the understanding 
of men of common sense, courts of equity will set aside the sale.” 
It is insisted that the sale in this case is of the character last 
described. (1 Sto. Eq. § 246; 2 Johns. Ch. 23; 14 Johns. 
527.) 
Ill. The law gives to the defendant in an execution the right 
to select what property shall be sold to satisfy it, and a good 
officer will always so inform a party to an execution which he may 
have against him, and will confer with him before he levies it. 
If the officer neglect this, such neglect will not of itself render his 
acts illegal. But when there has been any abuse on the part of 
the officer, or collusion with the plaintiff or others, the court will 
set aside the sale. It would seem to be impossible to conceive a 
greater abuse on the part of the sheriff than the sale, as in this 
case, of $118,000 worth of property for $35. (Nelson v. Brown, 
23 Mo. 21; Duncan v. Matney, 29 Mo. 876; Reynolds v. Nye, 
Freeman’s Ch. 462.) 

IV. A sheriff is the agent of both plaintiff and defendant 
in an execution in his hands; and in making a sale under 
execution he should conduct it in such manner as to promote the 
interest of all parties concerned. A power to sell does not give 
the power to sacrifice. (Conway v. Nolte, 11 Mo. 76; 2 Tuck. 
Com. 361.) 

V. It was the duty of the sheriff to sell the land in suit in the 
smallest legal subdivisions of which it was susceptible. This he 
did not do. And although such an irregularity is not always fatal 
to the sale, yet it will be fatal when the sale was at a price grossly 
inadequate. In such a case the purchaser will be held to see that 
the law is complied with literally and exactly. (23 Mo. 21; 
Hicks & Hammond v. Perry, 7 Mo. 846; Rector v. Hart, 8 Mo. 
461; 2 Paige, 488; Groff v. Jones, 6 Wend. 524; 13 Wend. 24, 
30; 24 Wend. 522; Lashley v. Cassell, 23 Ind. 600.) 

VI. It is a mockery to call the transaction in this case a sale. 
Land worth over $100,000 was sold for $35; land worth $10 per 
acre was sold for one-third of a cent an acre. It is an abuse of 
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terms to call such a thing a sale. It was a gift. It was employ- 
ing the form of law to transfer the property of plaintiff to 
defendant for nothing. 


Burgess, for respondent. 


The demurrer in this cause was well taken, and properly sus- 
tained by the court below. The petition does not state facts 
sufficient to constitute a cause of action, inasmuch as it does not 
allege that there was any unfairness in conducting the sale of the 
land; but on the contrary it shows that the sale was conducted in 
the usual manner. And mere inadequacy of price is no ground for 
setting a sale aside where there has been no unfairness in regard 
to the matter. (Meir v. Zalle, 831 Mo. 831; Hammond v. Scott, 
12 Mo. 9; Ayres v. Baumgartner, 15 Il. 444.) The courts of 
this State are inclined to uphold judicial sales where there has 
been no unfairness in conducting them, and especially in cases 
of this kind, where, if any injury has resulted to the plaintiff, it 
was by its own negligence in not paying off and satisfying the 
execution. 


Waener, Judge, delivered the opinion of the court. 


It is deemed unnecessary to notice all the questions that have 
been raised by counsel, as the determination of one point is deci- 
sive of the case. Among other things, the petition alleges that 
at the October term, 1863, of the Linn County Circuit Court, the 
defendant Brown recovered judgment against the plaintiff for the 
sum of $105 for his debt and damages, and $39.15 for his costs ; 
and that the plaintiff here, defendant in said suit, took an appeal 
from the judgment of the Circuit Court to the Supreme Court; 
and that the Supreme Court, at the February term thereof, 1866, 
reversed said judgment and declared the same null and void; that 
the defendant Brown employed and retained defendant Lander 
as his attorney and counselor to aid and assist him in the conduct 
and management of the said cause, and the issuing of execution 
on said judgment; that on the 14th day of February, 1865, the 
defendant Lander, in his capacity of attorney and counselor for the 
defendant Brown, had an execution issued on said judgment by 
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the clerk of the Circuit Court of Linn county, returnable to the 
April term, 1865, of the Circuit Court; that the execution was 
on the same day delivered to the sheriff; and that, on the same’ 
day, the sheriff, under the authority and by direction of Lander, 
pretended to levy execution on eleven thousand four hundred and 
eighty acres of land belonging to plaintiff, lying in the said county 
of Linn, which land was of the value of $114,800, and had the 
same advertised and sold on the 10th day of April, 1865, at 
which sale Lander became the purchaser of all of said lands for 
the sum of $35.60, and received a sheriff’s deed therefor. 

The petition avers a readiness on the part of the plaintiff to 
pay Lander all the money he expended for said lands, together 
with costs, and asks that the deed may be set aside and for naught 
held and esteemed.. 

There was a general demurrer to the petition, which was sus- 
tained in the Circuit Court, and this action was approved in the 
District Court. 

It will not be necessary to decide, in this case, whether the 
gross inadequacy exhibited by the facts set forth in the petition 
would, if disconnected and alone, be sufficient to entitle the plain- 
tiff to relief. It may be stated, as a general proposition, that 
inadequacy of consideration is not of itself a distinct principle 
of relief in equity. Nevertheless, where the transaction discloses 
such unconscionableness as shocks the moral sense and outrages 
the conscience, courts will interfere to promote the ends of justice 
and defeat the machinations of fraud. 

The very fact that upwards of eleven thoysand acres of valua- 
ble land in one of the best counties in the State was levied on to 
satisfy an execution of less than one hundred and fifty dollars, is 
suggestive of the most flagrant abuse of legal process. 

But when the judgment in the case of Brown v. The Hannibal 
& St. Joseph R.R. Co. (8T Mo. 298) was reversed in this court, 
all of the proceedings had in pursuance of that judgment were 
vacated, and the defendant was entitled to be restored to the 
condition in which it stood previous to the judgment, and to resti- 
tution of everything that it had lost and which remained in the 
hands of the adverse party, his agents, attorneys, or privies. 
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(Gott v. Powell, 41 Mo. 416.) Lander was the attorney who 
gave direction to the whole matter; he was cognizant of all the 
facts, and is therefore chargeable in the same manner as Brown 
himself. 

The judgment must therefore be reversed and the cause 
remanded. The other judges concur. 





Aaron Hives, Plaintiff in Error, v. Exizapetn AMENT, Defend- 
ant in Error. 


1. Practice, Civil — Actions — Replevin — Property placed on another's land 
by mistake-—Where a person placed his fence upon another’s land by 
mistake, and it remained there by the consent of the owner of the land for fi 
teen years, at the end of which time the latter requested its removal, and 
shortly afterward carried it away himself without the permission of the former: 
held, that an action for replevin of the fence was properly brought. 

2. Contract—Fixtures—Permission to occupy land of another, effect of.—A 
building or other fixture which is ordinarily a part of the realty is held to be 
personal property when placed on the land of another by contract or consent 
of the owner; and it need not be a trade fixture. 

8. Contract — Land — Permission to occupy, equivalent to what.—The per 
mission to occupy land for a series of years with certain property, and the 
direction to remove it, are equivalent to an original agreement to place it 
there. It is not to be confounded with the principle that a fixture placed 
upon land by a trespasser becomes a part of the realty. 


Error to Fifth District Court. 


Strong § Chandler, for plaintiff in error. 


I. The evidence on the part of plaintiff and defendant shows 
that plaintiff had title to the fence and land upon which it stood— 
having had adverse, exclusive, and uninterrupted possession thereof 
for seventeen years, and all the time claiming the same. If this 
proposition is true, defendant was a trespasser in taking the rails, 
and acquired no title. (R.C. 1855, ch. 191, §1; 22 N. Y. 
170; 1 A. K. Marsh. 460; 6 B. Monr. 463; 5 Pick. 181; 3 
Met. 91; 11 Moss, 293.) 
ie Replevin can be maintained for property severed wl taken 
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from the freehold. (13 Ill. 192; 15 B. Monr. 479; 1 Will. on 
Torts, 476, § 16.) 

Ili. Even admitting that the land upon which the fence stood 
originally belonged to defendant, yet if she, as the evidence shows, 
permitted defendant to acquire title thereto, by the statute of lim- 
itations she is estopped from claiming the land and rails. 

IV. If the land over which the fence was built belonged to 
defendant or her ancestor, was entered upon by plaintiff or his 
ancestor, and was fenced by plaintiff or his ancestor, and claimed 
as plaintifi’s property for ten years or more, this act ousted 
defendant’s possession and disseized her. (3 Met. 91, 102; 7 
Wheat. 60; 5 Pet. 445; 4 Mas. 326; 3 Washb. Real. Prop., 3d 
ed., p. 142, § 48.) 

V. If the fence was erected on defendant’s land by mistake, 
and without the knowledge or consent of defendant, and was 
allowed to remain on defendant’s land after the survey of 1851, 
with her knowledge, and plaintiff was allowed to use and claim 
the same as his own property, the fence remained plaintiff’s 
property. (89 Maine, 519.) In such case the fence was not a 
fixture. (Greenl. Cr. 46.) Defendant shows by her evidence 
that she considered plaintiff the owner of the fence by giving him 
written notice to move it; and by giving this notice she is estopped 
from claiming the fence as her property. 


Woodson, Vinyard, and Young, for defendant in error. 
Buiss, Judge, delivered the opinion of the court. 


The plaintiff replevied a lot of rails taken Sims his fence by the 
defendant, and, she not giving security, he retains the possession. 
The case was submitted to the judge in the Buchanan Circuit 
Court without a jury. Various declarations of law were asked by 
plaintiff and refused, and the court found for the defendant, and 
assessed as her damage the value of the rails. 

It appears that the farms of plaintiff and defendant joined; 
that defendant’s land next to plaintiff’s was vacant, while the 
plaintiff ’s had been inclosed and occupied for about fifteen years. 
In 1851 the former owners of defendant’s land procured a survey 
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of the farm, and the dividing line ran some six feet upon plain- 
tiff’s inclosure, leaving his fence upon the land of defendant. 
The plaintiff moved in a part of his fence, but left most of it 
standing, to which no objection was made until 1864, when 
defendant notified him to move his fence, and shortly after hauled 
the rails to her house and piled them up. All the testimony is 
sent up, and we have the whole case before us. 

The District Court affirmed the judgment of the Circuit Court. 
This is erroneous. It is unnecessary to give any opinion upon 
the declaration of law asked upon the questions of adverse pos- 
session and the right of the plaintiff to all the land within his inclo- 
sure. The fence was placed upon the defendant’s land originally 
by mistake, and remained there by her consent. It belonged to 
the plaintiff, and she acknowledged his right to the rails when she 
terminated the license by requesting their removal. The plaintiff 
in no sense was a trespasser, and appears to have acted in good 
faith throughout. He was never requested to move his fence 
until 1864, though he did remove a part of it, and would doubt- 
less have moved the rest after the notice, if, from some cause, 
there had not been undue haste on her part. A building or other 
fixture which is ordinarily a part of the realty is held to be per- 
sonal property when placed on the land of another by contract or 
by consent of the owner. (1 Greenl. Cr. 46; Russell v. Richards, 
10 Maine, 429; Asher v. Williams, 8 Pick. 402.) It need 
not be a trade fixture. If such fixture be placed upon another’s 
land by mistake as to the line, the owner may surely give his sub- 
sequent consent and agree that it may be removed. ‘The permis- 
sion to occupy for a series of years and direction to remove the 
property should be held equivalent to an original agreement to 
place it there. It is not to be confounded with the principle that 
a fixture placed upon land by a trespasser becomes a part of the 
realty. (See Fuller v. Taylor, 39 Maine, 519.) 

As no actual damages were proved, and plaintiff has the prop- 
erty, the Circuit Court should have rendered judgment against 
defendant for costs and nominal damages. The judgment of the 
District Court is reversed, and such judgment is entered in this 
court. The other judges concur. 
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JOSEPHINE WynNN, Respondent, v. ABRAHAM Cory, Appellant. 


1. Practice, Civil— Pleading —Joinder of causes in law and equity, how 
treated by courts.—W here plaintiff’s petition combined an action at law and 
a suit in equity, and the trial was as of a proceeding in equity, a judgment 
rendered therein as though the trial had been that of a suit in ejectment can 
not be sustained. (Peyton v. Rose, 41 Mo. 257, cited and affirmed.) Either 
the chancery branch of the case must be rejected as surplusage, and a trial 
and judgment had as of a suit at law, or the law branch must be rejected, and 
a trial and judgment had in accordance with the rules of chancery practice. 

2. Practice, Civil — Recovery of land — Chancery — Relief — Ejectment.— 
Where the title to real estate has been vested in a grantee by a deed duly exe- 
cuted and delivered, and such deed has been lost or destroyed without being 
recorded, a court of equity will lend its aid to protect the rights of the grantee 
and those claiming under him, by enjoining the grantor and his heirs and legal 
representatives from selling the property, and by divesting them of the title 
and vesting it in the grantee or those entitled to it under him. But he must 
establish his title thereto by a bill in chancery, with an appropriate prayer for 
relief. Until this is done he cannot sue for possession of the land. 

8. Practice, Civil — Pleadings — Answer — Negative pregnant — Ambiguity — 
Construction of Statute.—Where plaintiff’s petition alleged that “on or about 
the 9th day of March, 1852, Archibald Peery, being the owner of the land 
hereinafter described, in fee simple made, executed, acknowledged, and deliv- 
ered to Henry W. Peery, a deed by which he conveyed to said Henry W. 
the land in question,” and defendant’s answer thereto was in the following 
words: ‘The defendant denies that the said Archibald Peery, on the 9th day 
of March, 1852, or at any time before or since, made, executed, acknowledged, 
and delivered to Henry W. Peery a deed by which he conveyed to said Henry 
W. Peery said land or any part thereof:” held, that there was nothing about 
the denial in the nature of a negative pregnant, nor was there any such 
ambiguity about it as to render it bad pleading under the present system; and 
that the construction given to the pleadings by the court in causing the 
answer to be stricken out was, in violation of Gen. Stat. 1865, ch. 651, 3 37, 
strict and technical, and was unwarranted. 


Appeal from Fourth District Court. 
“sper, for appellant. 


I. The court erred in striking out part of defendant’s answer. 
The denials were certain and specific, and fairly traversed the 
allegations of the petition. (Gen. Stat. 1865, p. 659, § 12, also 
p- 661, § 87; Bersch v. Dittrick, 19 Mo. 129; Genesee Mutual 
v. Moynihen, 5 How. Pr. 821; Elton v. Markham, 20 Barb. 
343 ; Snyder v. White, 6 How. Pr. 321.) 
20—voL. XLII. 
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II. Denials are sufficient if they put the plaintiff upon proof of 
any material allegation. Immaterial allegations in a pleading 
need not be denied; and if the denial as to such allegation is 
defective, it will not authorize the striking out of such denial. 
(1 Smith’s Pr. 372, 373; Van Santvord’s Pl. 243, 244, 246.) 

II. If the motion includes denials which are good, with denials 
which are immaterial or bad for insufficiency, or for not being 
direct or positive, the motion must still be overruled. The court 
cannot strike out a denial which is certain and direct and puts 
in issue a material allegation of the petition, because it raises an 
issue upon a fact. In this case the denial of the making, execut- 
ing, and delivering a deed is good; it puts that fact in issue. No 
other mode of denying the fact is allowable. It is but a single 
allegation. (1 Smith’s Pr. 373, 365; 1 Chitty’s Pl. 229; 1 Van 
Santvord’s Pl. 366; Mechanics’ Bank v. Fowler, 36 Mo. 33; 
Garner v. Han. & St. Jo. R.R. 34 Mo. 235.) 

IV. The denials on information and belief are sufficient, and 
put the facts thus denied in issue. (Genesee Mutual y. Moyni- 
hen, 5 How. Pr. 321; Elton vy. Markham, 20 Barb. 348.) 


Vories § Vories, for respondent. 


I. The parts of defendant’s answer stricken out were properly 
stricken out. The court may, and of right ought to, compel a 
defendant to make his answer and denials certain and direct, and 
not ambiguous or in the nature of a negative pregnant. The 
parts of the answer stricken out are subject to all of these objec- 
tions; and as the defendant refused to make his answer more 
certain and direct he cannot complain. (Gen. Stat. 1865, p. 
659, 660, 11 12 to 20 inclusive; Baker v. Baily, 16 Barb. 54; 
Robinson v. Rice, 20 Mo. 229; Atterberry v. Powell, 29 
Mo. 429; Dare v. Pacific R.R. Co. 31 Mo. 480; Hopkins v. 
Everett, 3 N. Y. Code, 150; Sherman v. N. Y. Central Mills, 1 
Abb. Prac. 187; 1 N. Y. Prac. 8373; Steph. Pl. 246, 381.) 


CURRIER, Judge, delivered the opinion of the court. 


This suit has two branches, one in equity and the other at law. 
The petition traces the title to certain premises in Grundy county 
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to the plaintiff, Mrs. Josephine Wynn, from Archibald Peery, who 
is alleged to have conveyed the property to his son Henry W. 
Peery by deed executed in March, 1852; Mrs. Wynn inheriting 
it, as is alleged, from her half-brother, Alva Peery, an infant 
son of said Henry W.; the said Alva acquiring title under the will 
of his father. The deed from Archibald Peery to his son Henry 
is alleged to have been lost or destroyed through accident or 
design; and the will of said Henry, devising the property to his 
son Alva, and the record of the probate of said will, are both 
alleged to have been destroyed by fire. 

The petition further alleges (the parties in the chain of title 
from Archibald Peery to Mrs. Wynn having all died in the course 
of the year 1852) that Mitchell T. Peery and George C. Peery, 
sons of said Archibald, wrongfully took possession of the prem- 
ises in question in March, 1853, and thereafter—to-wit, October, 
1856—executed a quit-claim deed thereof to the defendant; that 
this deed was executed for the purpose of obscuring the plaintiff’s 
title, and with a view to its defeat; that the defendant was fully 
advised of the foregoing facts at the time of his purchase, and 
that he took the quit-claim deed from the Peerys with actual 
notice of the existence of the deed from Archibald Peery to his 
son Henry; and that he entered into a confederacy with the 
Peerys, his grantors, to cheat and defraud Mrs. Wynn out of her 
just and known rights. The petition then concludes with the 
usual averments of a petition in ejectment, and asks judgment 
for the possession of the premises described in the petition, with 
damages and costs, and for the cancellation of the quit-claim 
deed from the two Peerys to the defendant. 

This, for substance, is the case made by the petition. The 
answer seeks to put in issue all its material averments. The trial 
proceeded in all respects as that of a suit in chancery, special 
issues being framed for the jury in relation to the alleged notice 
to the defendant of the plaintiff’s title, and in relation to the 
umount of damages—separate juries passing on these points and 
finding for the plaintiff on both. The judgment is for possession 
of the premises, with damages and costs, as in an ejectment suit. 

The petition combines an action at law and a suit in equity. 
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The trial was as of a proceeding in equity ; the judgment as though 
the trial had been of a suit in ejectment. This judgment, there- 
fore, cannot be sustained. The case falls fully and broadly within 
the principles of the decisions of Peyton vy. Rose, 41 Mo. 257, 
where the subject of combining legal and equitable proceedings 
in the same suit, and the mode of disposing of cases where such 
combination exists, is amply and ably discussed. Either the chan- 
cery branch of the case must be rejected as surplusage, and a trial 
and judgment had as of a suit at law, or the law branch of the 
case must be rejected and a trial and judgment had in accordance 
with the rules of chancery practice. 

When the title to real estate has been vested in a grantee by a 
deed duly executed and delivered, and such deed has been lost or 
destroyed without being recorded, a court of equity will lend its 
aid to protect the rights of the grantee and those claiming under 
him by enjoining the grantor and his heirs and legal representa- 
tives from selling the property, and by divesting them of the title 
and vesting it in the grantee or those entitled to it under him. 
(Wright’s Heirs v. Christy’s Heirs, 39 Mo. 125.) But the bill in 
this case asks no such assistance. It neither prays for an injunc- 
tion nor a divestiture or investiture of title, nor is there any gen- 
eral prayer under which this relief might be granted. It asks 
simply that the quit-claim deed held by the defendant be annulled 
and held for naught. But how would this avail the plaintiff? It 
does not meet the exigency of the case. ‘The bill asks and the 
court rendered a judgment for possession, but that is not allow- 
able ina chancery proceeding. That requires a proceeding at 
law. The documentary evidence of Mrs. Wynn’s title having 
been lost, it is necessary for her in the first instance to establish 
her title through the aid of chancery, and then she will be ina 
condition to proceed with a suit for possession. (Jenny v. Sped- 
den, 38 Mo. 895; Peyton v. Rose, 41 Mo. 257.) 

It is not eaneitel to be nanenel that the evidence appearing 
in the record is sufficient.to establish a right in Mrs. Wynn justi- 
fying a decree vesting title in her. Aside from the supposed 
admissions of the pleadings, the evidence is quite insufficient 
for that purpose. And this brings us to a consideration of 
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the action of the court in striking out parts of the defendant’s 
answer. 

The petition alleges that ‘‘on or about the 9th day of March, 
1852, Archibald Peery, being the owner of the land hereinafter 
described, in fee simple made, executed, acknowledged, and 
delivered to Henry W. Peery a deed by which he conveyed to 
said Henry W. the lands in question.”? This is denied in the 
answer in these words: ‘‘The defendant denies that the said 
Archibald Peery, on the 9th day of March, 1852, or at any time 
before or since, made, executed, acknowledged, and delivered to 
Henry W. Peery a deed by which he conveyed to said Henry W. 
Peery said land or any part thereof.”? This denial was objected 
to by the plaintiff and stricken out by the court, and, as we 
think, without sufficient grounds. 

There is nothing in this denial in the nature of a negative preg- 
nant, nor is there any such ambiguity about it as to render it bad 
pleading under our system. It might have been more artificial and 
technical ; but no one could be mislead by it or left in doubt as to 
the purpose of the pleader to put in issue the deed and every fact 
that went to make it a valid and effectual instrument conveying 
the title to the premises in question. The statute requires plead- 
ings to be liberally construed, with a view to substantial justice 
between the parties. (Gen. Stat. 661, § 87; 19 Mo. 129; 20 
Barb. 843.) But the construction given to the pleadings in the 
court below was strict, technical, and unwarranted. It is not 
necessary to notice the other parts of the answer stricken out. 
Preliminary to a future trial of the cause the petition must be 
amended, and that will involve a fresh answer, in which technical 
objectious may be avoided. 

The judgment of the District Court affirming the judgment of 
the Circuit Court is reversed, and the cause remanded for further 
proceeding in accordance with the views herein expressed. The 
other judges concur. 
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JaMEs ReEmD, Defendant in Error, v. A. W. Mutuins, Plaintiff 
in Error. 


1. Practice, Civil — Failure to make demand, when available to defendant.— 
Defendant cannot take advantage of the failure of plaintiff to make demand 
unless he expressly set it up by way of defense in his answer, and accompany 
it with a tender of the amount due ; in which case, if plaintiff will further prose- 
cute his suit, and does not recover a greater amount than is tendered, he shall 
pay all costs. . 

2. Conreyances— Deeds of Trust — Surplus funds.—A party to whom land 
was ‘conveyed subject to a deed of trust became thereby substituted to the 
place and right of the grantor, and as such was entitled to receive the surplus 
funds remaining after the sale under the trust deed. 


Error to Fourth District Court. 


2. W. Mullins, pro se. 


I. Whatever surplus may have remained in the hands of the 
defendant as trustee, after satisfying the debts included in the 
deeds of trust, was personal estate, and the property of the 
grantor in the deeds of trust. (1 Hill. Mort. p. 187, § 15; 2 
Greenl. Cr. p. 79, § 45; 9 Iowa, 407, 412; 1 Washb. Real Prop. 
p- 5381, 111; 3 Pars. Cont. pp. 420, 422.) The trust created 
existed exclusively between the debtor and the trustee, and between 
the trustee and the creditors. (8 Pars. Cont. 422.) The doctrine 
of subrogation or substitution does not apply in this case. 

Il. The plaintiff, in his petition, predicates his right to recover 
upon the grounds that the ‘‘defendant did not faithfully execute 
the trust created in the deed first recited, in this: that he did not 
pay to said James Reid, Sr., or to his legal representatives, the 
amount of three hundred dollars remaining over from the proceeds 
of said sale after paying the debts secured by and the expenses 
of said deeds of trust.”” Now, surely, an alleged failure to pay 
that surplus to the grantor in the trust deed cannot bestow upon 
the plaintiff, who is an entire stranger to that conveyance, any 
right to sue for and recover that money; and as the grantor is 
still living, he can have no ‘‘ representatives.” Bouvier says a 
‘‘ personal representative” or ‘‘ legal personal representative ”’ is 
one who is executor or administrator of the person described (2 











FEBRUARY TERM, 1869. 307 





Reid v. Mullins. 





Bouv. Law Dic. 461) ; and this is the meaning of the term ‘‘ legal 
representatives,”? as employed in the trust deeds. The surplus 
funds may have been properly applied, and yet neither paid to 
the grantor nor his legal representatives. 

Plaintiff does not allege that a demand has ever been made for 
the money, or any refusal to pay (387 Mo. 180; 16 Mo. 525; 9 
Mo. 688) ; nor that the alleged surplus has not been paid to him, 
or that it is still due to him. 


Burgess § Easley, for defendant in error. 


The Circuit Court improperly sustained the demurrer to the 
amended petition, and the District Court did not err in reversing 
the judgment of the Circuit Court. (Foster v. Porter, 37 Mo. 
525, 534; 7 Paige, 168, 250; 11 Paige, 624.) 


Wacner, Judge, delivered the opinion of the court. 


This was an action brought by the plaintiff against the defend- 
ant to recover certain surplus funds alleged to have been received 
by the defendant on the sale of lands under a deed of trust. It 
appears by the petition that on the 31st day of January, 1857, 
one James Reid, Sr., conveyed certain real estate to defendant 
in trust to secure the payment of a debt therein named; that on 
the 2d day of April, 1859, the said Reid executed to defendant 
in trust a certain other deed to secure the payment of another 
debt therein specified; and that on the 9th day of September, 
1859, said James Reid, Sr., conveyed by deed the same land to 
the plaintiff, James Reid, Jr., subject to the two trust deeds above 
mentioned. Defendant accepted the trust, and, the notes not 
being paid at maturity, proceeded to sell the land to satisfy the 
debts respectively secured, and also the costs and expenses. Upon 
a sale the sum of three hundred dollars remained as a surplus, 
after the payment of the debts and all costs, for which this suit 
was instituted. The defendant interposed a demurrer, on the sole 
ground that by law the plaintiff was not entitled to the surplus 
proceeds, which demurrer was sustained by the Circuit Court, 
and judgment given for defendant. This judgment was reversed 
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in the District Court, and the cause is now brought here by writ | 
of error. 

The principal ground urged in this court for a reversal is, that 
there was no allegation in the petition that a demand was made 
for the money and that there was a refusal to pay previous to the 
bringing of the action. This question was not raised in the 
court below; but even were it available here, and admitting this 
to be a case in which a demand was necessary prior to the insti- 
tution of the suit, still the party cannot take advantage of it 
unless he expressly set it up by way of defense in the answer or 
replication, and accompanies it with a tender of the amount due ; 
in which case, if the plaintiff will further prosecute his suit, and 
does not recover a greater amount than is tendered, he shall pay 
all costs. (Gen. Stat. 1865. ch. 178, § 84; Westcott v. De 
Montreville, 30 Mo. 252.) This objection, therefore, cannot avail 
the defendant in this court. 

The next question is, who was entitled to the surplus funds 
remaining in the hands of the trustee (defendant) after satisfac- 
tion was made of the debts and costs? At the time of the sale 
Reid, Sr., had parted with all his interest in the land. He had 
conveyed his equity of redemption to the plaintiff in this cause, 
who held the whole title subject to the encumbrances arising out 
of the trust deeds. Had the plaintiff paid off and discharged the 
debts which the deeds of trust were given to secure, there is no 
doubt but that his title would have been perfect. 

Where the property was sold under the deeds of trust for the 
payment of the notes, the surplus remaining over became subject, 
in the hands of the trustee, to @ trust for the benefit of the party 
next entitled thereto. (Foster v. Porter, 37 Mo. 534.) The 
plaintiff, having acquired the equity of redemption, became sub- 
stituted thereby to the place and right of Reid, Sr., the original 
grantor, and, as such, was entitled to receive that surplus in his 
stead. 

It follows that no error was committed in the District Court, 
and its judgment is affirmed. The other judges concur. 
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JAMES Downing, Appellant, v. Robert R. Stu, Administrator 
of DANIEL THATCHER ef al., Respondents. 


1. Practice, Civil—Judgment, irregularity of, when may be seé aside.—In 
general a court will not correct or set aside its judgments except at the 
term when they are rendered. But, under the authorities and the statute 
(Gen. Stat. 1855, ch. 172, 3 26), ajudgment may be set aside for irregularity 
at any subsequent term within three years from its rendition. 

2. Practice, Civil—Judgment for plaintiff, when set aside.-—A party who is 
injured by a judgment is entitled to relief by the usual modes, whether the 
form of the judgment be for him or against him. The usual proceeding 
against irregularities is by motion. When such motion will lie he should not 
be driven to a higher court, but the tribunal where the wrong was done should 
furnish the relief, even where the judgment was in his favor. Where it was 
apparent that judgment in favor of plaintiff was rendered at his instance, with 
knowledge on his part of its irregularity, he should, perhaps, in punishment 
of his fraud, be left to make what he could out of his invalid judgment; but 
his knowledge of such irregularity should be made to appear clearly. 

8. Execution — Sale, irregularities of sheriff in, may be set aside.—Even if 
the proceedings in obtaining judgment were regular, or, being irregular, it 
were held that the plaintiff could not disturb them, yet if the execution sale 
were irregular, and the irregularity were alone on the part of the sheriff, the 
sale should be set aside. 

4. Practice, Civil —Voluntary judgment, by which plaintiff is defrauded of 
his rights, set aside, how.—A party in whose favor a voluntary judgment has 
been entered, but so loosely and irregularly as to defraud him of his rights, 
may have the judgment set aside; and the proper proceeding for that purpose 
is by motion, and not by a bill in equity. 

5. Practice, Civil— Execution, irregularities in— Purchasers at, notice to— 
Non-appearance of parties.—If a party who is properly in court and has 
knowledge of the process desires to set aside an execution sale for error or 
causes not appearing of record, he must act at the return term of the execu- 
tion. After, by his silence, he has suffered the sheriff to deed the property, 
and the rights of third parties have intervened, his acquiescence is presumed. 
Butif the proceedings in obtaining the judgment or in effecting the sale be 
irregular, the purchaser buys with notice thereof. Nor does the rule apply 
where there is no actual appearance of the party, and where the proceed- 
ings are without his knowledge. . 


Appeal from Fourth District Court. 
Burgess, for appellant. 


I. The order of publication made by the clerk ordered the 
notice to be published in the ‘‘Union Flag,” while the publisher 
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makes affidavit that it was published in the ‘‘ Weekly Flag,” not 
the same paper. 

II. Notice to the defendants of the suit was inserted in the 
paper one day before the petition was filed in the office of the 
clerk of the Circuit Court of Putnam county; consequently, the 
same was without authority, void, and of no effect. (R. C. 1855, 
p- 1224, § 13.) In cases of this kind the statute must be strictly 
pursued. (Drake, Adm’r, v. Hale, 38 Mo. 346.) 

Ill. The action being commenced by publication, it was not 
commenced in fact until the expiration of the time limited by the 
order; and as the defendant, Daniel N. Thatcher, died during the 
publication and before its completion, the proceedings were at an 
end. (Tiffany v. Smith, N. Y. Pr. 217; Moore v. Thayer, 6 
How. Pr. 47; 3 Code Rep. 176.) A judgment rendered without 
notice is void. (Shaw v. Gregoire, 41 Mo. 414.) An interlo- 
cutory judgment was rendered against Thatcher and wife, mort- 
gagors, after the death of Daniel N. Thatcher. This judgment 
was never set aside, and was not only irregular, but void. (Bol- 
linger v. Chouteau, 20 Mo. 89.) 

IV. To render judgment against a person who is dead at the 
time is an error of fact which may be corrected at any time, by 
motion in the nature of a writ of error, coram nobis, and can 
only be done in the court where it occurred. (Calloway v. Nifong, 
1 Mo. 159; 5 Comst. Dig. 695; 1 Strange, 606; 2 Bac. 
Abr. 216, civil ed.; Powell v. Gott, 18 Mo. 458; ex parte 
Toney, 11 Mo. 663.) 

V. After the suit was ordered to be revived against Still, 
administrator of the estate of Daniel N. Thatcher, deceased, at 
the March term, 1865, and continued, it was irregular to after- 
ward, at the same time, render an interlocutory judgment against 
the defendants, Still and Sarah A Thatcher, without first setting 
aside the order of continuance. (Taff v. Westerman, 39 Mo. 
413; Marsh v. Moore, 18 Mo. 477; Stacher v. Cooper Circuit 
Court, 25 Mo. 401.) 

VI. When the death of Daniel N. Thatcher had been suggested 
of record, the suit could not be revived against Still, his admin- 
istrator, without the service of a scire facias on him. (R. C. 

















FEBRUARY TERM, 1869. 





Downing v. Still, Adm’r of Thatcher et al. 





1855, p. 1278, § 4.) His administrator could not enter his vol- 
untary appearance, or even acknowledge the service of a sczre 
facias. It must be served by an officer. (Fine v. Gray, 19 Mo. 
33; Draper vy. Bryon, 17 Mo. 71.) As the suit had not been 
commenced, it could not of course be revived against Daniel N. 
Thatcher’s administrator. There was nothing in court, so far as 
he was concerned, to revive. 

VII. Admitting, for the sake of the argument, that the court 
had acquired jurisdiction of the original defendant, Daniel N. 
Thatcher, after his death had been suggested of record, the suit 
could not have been revived in the name of his administrator 
without the voluntary appearance of both of the original parties 
to the suit or the service of a scive facias on them. Neither the 
plaintiff, W. G. Downing, nor the defendant, Mrs. Thatcher, 
entered their voluntary appearance, nor was there a sctire facias 
served upon either of them. (R. C. 1855, p. 1276, §§ 82, 33; 
Ferris, Adm’r, v. Hunt, 18 Mo. 480; Harkness, Adm’r, v. Austin 
et al., 36 Mo. 471; Fine v. Gray, 19 Mo. 33.) 

VII. The defendants had the whole term at which the interlo- 
cutory judgment was rendered to plead to plaintiff’s petition, and 
it was irregular to render a judgment by default against them 
before the time for pleading had expired. (2 Tidd’s Pr. 513 ; 
Branstetter v. Rives e¢ al., 34 Mo. 818.) The Revised Code of 

1855, p. 1290, § 26, dew three years to a party in which to move 
to set aside a ae of a court of record for irregularity. 
(Branstetter v. Rives e¢ al., 34 Mo. 318; Dysart’s Adm’r v. 
Austin, 86 Mo. 47.) , 

IX. The judgment in this cause should be set aside, because 
procured by fraud and without the knowledge or consent of plain- 
tiff or his attorney. ‘‘The setting aside of judgments, as well 
in the case where they were procured by the misconduct of the 
plaintiffs as where they were obtained by the unauthorized appear- 
ance of strangers, rests on the ground of fraud — such practice 
being regarded by courts as fraudulent, whatever might have been 
the original intention of the party; and it may be set aside on 
motion. This is the proper remedy, and not by bill in equity 
(Truett v. Wainwright, 4 Gilm., Ill., 418; Critchfield v. Porter, 
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3 Ohio 518; 3 Ham. 518; Lyon v. Boilvin, 2 Gilm., IIl., 635.) 
The parties to the suit are not estopped by the recitals in the 
- record in questions of this kind, and evidence was admissible 
to establish the fact that the suit was prosecuted and judgment 
obtained and property sold without the knowledge or consent 
of plaintiff, by the procurement of defendants, in order to cheat 
and defraud plaintiff out of the mortgaged property. (Critch- 
field v. Porter, 3 Ohio, 518; Lyon v. Boilvin, 2 Gilm., IIL, 
635.) The case of Weber v. Schmusser, 7 Mo. 600, is not in 
point. 

X. The final judgment in the cause is also void and irregular, 
for the reason that the mortgagors were not summoned, but noti- 
fied by publication, and did not appear to the action, and the 
judgment rendered against them is a general judgment, and not a 
judgment against the mortgaged property. (Smith v. McCutchen, 
Garn., 88 Mo. 417.) Besides, the purchaser acquired no title 
by virtue of his purchase, as only the equity of redemption of 
the administrator was sold, or adjudged to be sold, when in fact 
he had no equity of redemption and no interest in or to the mort- 
gaged property. A judgment, it is true, may be irregular and 
not void; but can it be void without beingirregular? (‘Tiffany v. 
Smith, 2 N. Y. Prac. 6.) There is no principle of law better 
settled than that a plaintiff may obtain a reversal of his own judg- 
ment, for irregularities which may have intervened in the court 
below, in order that he may commence another suit and obtain 
a regular and valid judgment, as well as when errors have been 
committed against him. (Capron v. Van Noorden, 2 Cranch, 
126; Teal v. Russell, 2 Scam., Ill., 821; Johnston v. Bibb, 3 
Burr. 772; 2 Tidd’s Pr. 1184; Jones v. Wright ef al., 4 Scam., 
Ill., 388; Amy Davidson’s Adm’r y. Bond, 12 Ill. 84; Fuller v. 
Robb, 26 Ill. 246.) Plaintiff alleges in his motion that the mort- 
gaged property which was sold was of the value of $10,000, and 
that the defendant, Hiram L. Phillips, became the purchaser 
thereof at the sum of $106. This is of itself sufficient to throw 
suspicion upon the whole transaction, and the testimony of the 
witnesses, Hiram L. Phillips and James Spencer, was clearly 
admissible to establish fraud in procuring the judgment, and the 
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fraudulent combination between the defendants and himself at 
the sale for the purpose of procuring the property at the sale at 
a sacrifice. (Lyon v. Boilvin, 2 Gilm., Ill., 635.) And under 
such circumstances the sale will be set aside on motion. (Wooten 
v. Heinkle, 20 Mo. 290; Neal v. Stone, 20 Mo. 294.) It is true 
that the purchasers at the sheriff’s sale of the property sold under 
the execution would not be affected by setting aside- the judgment 
under which they hold unless they are made parties to the pro- 
ceedings (Coleman vy. McAnulty, 16 Mo. 173), but in this case 
they are made parties. 

XI. The judgment, execution, and sale thereunder may be 
set aside, after the return term of the writ, on motion. (Bank of 
the State of Missouri v. Bray, 37 Mo. 194; Wooten v. Heinkle, 
20 Mo. 290; Neal v. Stone, 20 Mo. 294; Clamorgan v. O’Fallon 
and Lindell, 10 Mo. 112.) In the last case above cited the judg- 
ment was rendered on the 20th day of April, 1820, and a motion 
was made and entertained by the court to set aside the sale there- 
under on the Tth day of June, 1845—twenty-five years after the 
judgment was rendered, and nineteen years after the execution 
was issued under which the sale was made. ‘This point was not 
decided in the case of Nelson v. Brown, 23 Mo. 13; and what the 
court says in that case in regard to setting aside sheriffs’ sales 
after return term of executions is mere dictum. The rule caveat 
emptor applies in this case; the purchaser is bound to know that 
he purchases under a valid judgment, and that the execution 
which issues thereon corresponds with the same. The execution 
in this case does not correspond with the judgment, nor does it 
run against the property in the mortgage, but is a general execu- 
tion; and, in consequence thereof, nothing passed by the sale 
thereunder. The sheriff’s return shows that he only sold the 
interest of J. R. Still, administrator in the mortgaged property. 
He had none to sell. See §12, p. 1090, R. C. 1855, which 
expressly requires that the execution shall be a special one, and 
shall be in conformity with the judgment. 


H. M. & 4. H. Vories, with Shanklin, for respondents. 


The court had no right or power to set aside a judgment two 
terms after its rendition unless it was for irregularities appearing 
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upon the record, which does not appear in this case. The causes 
set forth in the motion for setting aside the judgment are causes 
depending upon penal evidence, and cannot be reverted to to set 
aside a judgment at a subsequent term after the rendition thereof. 
(Hill v. The City of St. Louis, 20 Mo. 584; Brewer v. Din- 
widdie, 25 Mo. 351; Ashby v. Glasgow, 7 Mo. 3820; Morgan 
Harber e¢ al. v. Pacific Railroad Co., 32 Mo. 423.) As to what 
constitutes an irregularity in a judgment, see Tidd’s Pr. 512; 
Gen. ‘Stat. 1865, p. 671, § 19. 

From the showing made in plaintiff’s motion, the judgment had 
been fully carried into execution. The land had been sold under 
the execution oyer twelve months before the filing of the motion. 
The execution was returned and its vitality gone, and it is to be 
presumed that the sheriff had done his duty and made a deed to 
the purchaser at the sale under the execution, as nothing appears 
to the contrary; and it further appears that the land had been sold 
by the purchaser at sheriff’s sale, and, for all that appears in the 
motion, to an innocent purchaser. In such case no motion would 
be entertained either to set aside the judgment or to quash the 
execution, the only remedy being by bill in chancery, if any rem- 
edy exists at all. (Nelson v. Brown, 23 Mo. 13.) 

The plaintiff, in his motion, charges that the sale under the 
execution is void, and passes no title to the lands. If this be 
true, no relief is necessary, and the court will not interfere. 
(Strouse v. Bailey, 34 Mo. 151.) 

In this suit to foreclose the mortgage, the administrator was 
the proper party, and had a right to appear and be made a party 
on the record without the service of any writ; and, as he was the 
proper party to the record, he was entitled to redeem, and it was 
therefore proper in the judgment to foreclose his equity of redemp- 
tion, which was binding on all parties concerned. (Riley’s Adm’r 
v. McCord’s Adm’r, 21 Mo. 285; Perkins vy. Wood e¢ al., 27 
Mo. 547.) 

The judgment was a special as well as general judgment. It 
directed the sale of the land by the sheriff for the purpose of 
satisfying the mortgage debt. The execution followed the judg- 
ment; no levy was necessary, and if the levy is informal it does 
not destroy the sheriff’s power to sell. He did advertise and sell, 
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after which he returned the execution into court, and two terms 
of court elapsed after the return, after which all remedy was gone 
except by bill in equity. 

In this case it is the plaintiff who moves the court to set aside 
a judgment and execution in his own favor. He charges that he 
has been defrauded by the acts of others, alleges his own laches in 
not attending to a suit brought by him, and sets forth the fact 
that the defendants had combined to defraud him. He does not 
show that the proceedings are irregular, but that regular proceed- 
ings were obtained by fraud. This could only be reached by bill 
in chancery, and innocent purchasers would not be affected even 
if the judgment was vacated by a bill for that purpose. (Draper 
v. Bryson e¢ al., 17 Mo. 71; Shields v. Powers e¢ al., 29 Mo. 
315.) Inadequacy of price alone is not sufficient to set aside a 
sheriff’s sale, even upon a timely and proper application. (Ham- 
man ef al. vy. Scott, 12 Mo 8; Meir v. Zell, 81 Mo. 331.) 

The evidence offered on the trial of the motion, and excluded 
by the court, was properly excluded, as it was offered to contra- 
dict a record, and only tended to prove facts which were not 
sufficiently charged in the motion, and which, if sufficiently alleged, 
were only available in a court of chancery, where the parties could 
all be heard on proper issues framed, but were wholly immaterial 
upon a motion over which the court in part had no jurisdiction. 
(See authorities above cited. ) 


Buss, Judge, delivered the opinion of the court. 


The plaintiff, as assignee of the mortgagee, brought suit of 
foreclosure, January 16, 1864, in the Putnam County Circuit 
Court, against Thatcher and wife, upon a certain mortgage exe- 
cuted by them to his assignor. Defendants were non-residents, 
and by order of the clerk notice was published, andin September, 
1864, the death of defendant Thatcher was suggested and the 
cause continued. At the March term, 1865, defendant Still 
appeared and entered his appearance upon the record, and the 
cause was entered as continued, but at the same term an interlocu- 
tory judgment was entered by default, and at the next September 
term a final judgment was taken for $5,455.96, and the mort- 
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gaged property ordered to be sold, and the balance, if any, to be 
collected out of the estate of Thatcher. The right and title of 
defendant Still in the mortgaged property was levied on by the 
sheriff, on the 20th of March, 1866, and sold to defendant Hiram 
Phillips for $106. 

At the March term, 1867, the plaintiff filed his notice to set 
aside the judgment and the sale for various reasons. He urges 
certain irregularities in the publication of notice to defendants 
Thatcher and wife; that an interlocutory judgment was taken 
against them after the death of Thatcher; that his administrator 
entered his voluntary appearance, and was not made a party by 
process or order of court; that after such appearance, and entry 
upon the record of a continuance of the cause, and without set- 
ting aside the entry, and without setting aside the first interlocu- 
tory judgment, at the same term another interlocutory judgment 
was entered against the administrator and against the wife of 
Thatcher by default, and that the final judgment and execution 
were informal. Plaintiff also makes grave charges not shown by 
the original record, of conspiracy by the parties to the sale to 
obtain the mortgaged property for a nominal sum; that a false 
appearance was entered for him in the case; that after the sug- 
gestion of the death of Thatcher neither he nor his attorney knew 
anything of the proceedings until after the sale and return; and 
supports the charges by affidavits. The defendants objected to 
the motion because it was out of time — that no motion should be 
entertained to set aside or correct a judgment except at the term 
where it is rendered, and no motion to set aside a sale except at 
the term when the sale is made. It is well settled that in general 
a court will not correct or set aside its judgments except at the 
term when they are rendered. (Ashby v. Glasgow, 7 Mo. 320; 
Hill v. City of St. Louis, 20 Mo. 584; Harbor ef al. v. Pacific 
R.R. Co., 832 Mo. 423; Brown v. Dinwiddie, 25 Mo. 351.) 

But a- judgment may be set aside for irregularity at any subse- 
quent term within three years from its rendition. This power was 
recognized by the court in several of the cases above cited, and 
is recognized in section 26, chapter 172, of the General Stat- 
utes, limiting the time for prosecuting the motion. 
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The right to vacate judgments and proceedings for irregulari- 
ties is nowhere disputed. ( Tidd’s Pr., passim.) This record 
shows many irregularities, as well as errors and informalities. 
Defendants Thatcher and wife were non-residents of the State, 
and an attempt was made to bring them into court by published 
notice. But the record shows that the newspaper in which the 
notice was published was not the one in which it was ordered by 
the clerk, or at least was described by a different name, and that 
the first publication was before the order of the clerk. An inter- 
locutory judgment was taken against Thatcher and wife at the term 
they were ordered to appear, and there is proof in support of the 
motion, though not on the original record, that when this judg- 
ment was taken Thatcher was dead. At a subsequent term the 
plaintiff suggested the death of Thatcher, and the cause was again 
continued. At the next term an order was made reviving the 
action as against defendant Still, as administrator of Thatcher, 
and he entered his voluntary appearance, and an entry of continu- 
ance was made upon the record ; but afterward, at the same term, 
without notice so far as appears, and without setting aside the 
order of continuance, another interlocutory judgment by default 
was rendered against Still and Mrs. Thatcher, and the cause con- 
tinued. At the next term, being the September term, 1865, final 
judgment was rendered upon default. A special execution was 
issued commanding a sale of the property, and that the balance 
after sale be made out of the property of Daniel Thatcher and 
Sarah his wife. The sheriff returns that he has sold the right, 
title, and interest of defendant Still and Sarah A. Thatcher 
in the mortgaged property to defendant Phillips for the nominal 
sum of $106, and that he finds no other property belonging 
to them. 

It is seldom we see a record so full of irregularities. They are 
prominent in every stage of the proceedings —from the original 
publication of notice, to the sheriff’s return upon final execution, 
wherein he reports a sale of the interest of Still, who had no 
interest, and that of Mrs, Thatcher, who was never properly 
brought into court. An irregularity may be defined to be ‘‘ the 


want of adherence to some prescribed rule or mode of proceed- 
21—xLin. 
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ings.” It is often waived by the subsequent action of a party, 
as by an appearance after defective process, so that the judgment 
would be valid notwithstanding such defect. But this record 
shows no such valid judgment, and the proceedings of the sheriff 
upon the execution are worse than the judgment. It is true, his 
return of those proceedings might be amended were there anything 
to amend by, but we must presume the return of sale corresponded 
with the advertisement, and it could not be amended to contradict 
it. But can the plaintiff take advantage of those irregularities ? 
It was the duty of the administrator to have applied to have the 
proceedings set aside, to protect the estate from an apparent sac- 
rifice of the property, and see that it paid as much as possible of 
the debt. But he does not move in the premises, and it is claimed 
that the plaintiff cannot—that the proceedings are his own, and 
that he is bound by them. 

If one suffer by a judgment, he may reverse it upon writ of 
error for errors of the court, although rendered in his own favor, 
as if for a less sum than he is entitled to. (Burr. 1772; Tidd’s 
Pr. 1134.) 

In Capron vy. Van Noorden, 2 Cranch, 126, the Supreme Court 
of the United States, on application of a person who obtained a 
judgment, reversed it, on the ground that the court had no juris- 
diction. The only injury, it would seem, he could suffer from it, 
was its invalidity; that he could not enforce it against the will of 
the judgment debtor, and still that it might be a bar to a new 
one. ‘There are errors enough in the record before us to demand 
the reversal of the judgment had the case been brought here by 
writ of error. 

A party who is injured by a judgment is entitled to the relief 
the law gives. Whether the form of the judgment be for him or 
against him, matters not. If he suffers, he should be relieved 
unless precluded by some just rule, and is entitled to his relief by 
the usual modes. The usual proceeding against irregularities is 
by motion. When such motion will lie, a party should not be 
driven to a higher court, but the tribunal where the wrong was 
done should furnish the relief. There is no reason in denying 
the ordinary remedy, and driving one who suffers from a judgment 
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to a writ of error, because the judgment is in his favor. Here 
were irregularities as well as errors, which not only greatly impair 
the value of the judgment, but render it worthless. 

Mrs. Thatcher was never in court; and though the administra- 
tor of her husband entered his appearance on behalf of his deced- 
ent, the default entered against him after the continuance of the 
cause was a gross departure from all rule. Did it appear that 
this advantage was sought by the plaintiff, that the judgment was 
rendered at his instance, with knowledge of the continuance, he 
should, perhaps, in punishment for the fraud, be left to make 
what he could out of his invalid judgment. But this does not so 
clearly appear as to subject him to that penalty, especially as he 
rebuts the presumption of the record against him by the charge 
of false appearance, to be hereafter considered. 

I have spoken of the irregularities of the sale. Even if the 
proceedings in obtaining judgment were regular, or, being irreg- 
ular, it were held that the plaintiff could not disturb them, this 
sale should be set aside. The irregularity was alone on the part 
of the sheriff; and the plaintiff, either in fact or by presumption 
of the record, had nothing to do with it. The misconduct or 
mistakes of the sheriff should not be permitted to prejudice the 
rights of either party. The plaintiff is injured by an apparent 
satisfaction of the judgment, through a sort of sale which would 
cast a cloud over the title acquired by a new one, and render the 
property less likely to sell for a fair price. 

The question of fraud is also raised by the motion. The 
charge is made that all the proceedings after the suggestion of 
the death of Thatcher—to-wit: the appearance of Still, the 
entry of judgment, the issuing of the execution, the sale and the 
return — were without the knowledge of the plaintiff or his attor- 
ney, and were a conspiracy to defraud him of his security. The 
charge is sustained by affidavits, except as to the conspiracy. 
The proceedings complained of were without the knowledge of 
those interested in seeing that they were regular. This matter 
should have been considered below. The objection that it can 
only be inquired into upon petition in the nature of a bill in 
equity is not well taken. ‘Though fraud and mistake are often 
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grounds for relief, yet the proper proceeding in a matter of this 
kind is by motion. 

In Delancey v. Brownells, 4 Johns. 186, the Supreme Court 
sustained a motion to set aside a judgment by default, rendered 
at a previous term, on the ground of fraud. In Denton v. Noyes, 
6 Johns. 295, the same court permitted a defendant, against 
whom judgment by confession had been rendered by an attorney, 
to open it upon motion at a subsequent term and make defense, 
though the judgment was regular upon its face, and upon the 
ground that the attorney had no authority to appear. In giving 
the opinion, Justice Kent remarks: ‘‘If the attorney has acted 
without authority, the defendant has his remedy against him ; but 
the judgment is still regular, and the appearance entered by the 
attorney without warrant is a good appearance as to the court. 
* * ‘his rule of law, though perfectly well settled, would 
sometimes be unjust in its operation if it was not so restrained 
as to’save the party who may be affected by it from injury. It 
was therefore wisely laid down by the King’s Bench, in the time 
of Lord Holt, that if the attorney for the defendant be not 
responsible or perfectly competent to answer to his assumed 
client, they would relieve the party against the judgment, for 
otherwise a defendant may be undone. I am willing to go fur- 
ther, and in every such case to let the defendant in to a defense 
to the suit.” 


In Critchfield v. Porter, 3 Ohio, 518, the court sustained a 
demurrer to a petition in chancery to enjoin a judgment obtained 
against the petitioner, in consequence of an appearance being 
made for him by an attorney through mistake, and held that the 
petitioner had a complete remedy at law, upon motion to set 
aside the judgment. In McKee v. Bank of Mt. Pleasant, 7 Ohio, 
second part, 175, the Supreme Court refer to and affirm the 
doctrine of the above case. 


In Hunt v. Yeatman, 3 Ohio 16, the court sustained a motion . 
below to set aside a judgment rendered at a previous term, 
though the grounds for setting it aside do not appear. See also, 
Warren & Dutton v. Rusk, 16 Mo. 102. Judge Scott, on page 
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114, recognizes this remedy. So also does Judge Washington, 
in Fields v. Gibbs, 1 Pet. C. C. 155. 

If a party against whom judgment has been rendered, in 
consequence of the unauthorized appearance of an attorney, may 
have the same set aside on motion, on what principle will the 
same relief be denied to a party in whose favor a voluntary judg- 
ment has been entered, but so loosely and irregularly as to 
defraud him of his rights? ‘True, the plaintiff was negligent, 
grossly so. But this was not the penalty. The court should 
have dismissed his case, and let him commence again, if he chose 
to do so. (Nordmanser v. Hitchcock, 40 Mo. 178.) 

Objection is made to the motion to set aside the sale also upon 
the ground that it was out of time; that it should have been made 
at the return term of the execution; and Nelson v. Brown, 23 
Mo. 138, is cited. Judge Scott, in that case, announces the doc- 
trine, though it was hardly necessary to the determination of the 
cause before the court, that the proceedings of the sheriff upon 
sale can only be set aside upon motion made at the return term of 
the writ, or at the term when the writ was actually returned. He 
would apply this rule only where the objection was on matters 27 
pats and did not appear upon the record or return. This position 
in general is a reasonable one. If a party, properly in court, 
and when he has knowledge of the process, desires to set aside an 
execution or sale, for errors or causes not appearing of record, he 
must act at once. After rights of third parties may have inter- 
vened — after, by his silence, he has suffered the officer to deed 
to the purchaser—his acquiescence is presumed. But as to every 
thing shown by the record, the purchaser buys with notice. If 
the proceedings in obtaining the judgment or in effecting the sale 
be irregular, he knows it. Nor does the reason of the require- 
ment exist where there is no actual appearance of the party, and 
where the proceedings are without his knowledge — as where some 
one acted for him without authority. However, in the New York 
and Ohio authorities before cited no such promptness is required. 

The District Court erred in not reversing the judgment of the 
Circuit Court, and its judgment is reversed and the cause remanded 
for further proceedings in accordance with this opinion. The 
other judges concur. 
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R. M. Stewart, Appellant, v. Joun SEVERANCE ef al., Res- 
pondents. 


1. Execution — Judgment —Mistake of clerk in describing date of in execution. 
Where an execution recited that it was in pursuance of a judgment rendered 
on the 13th day of September, 1860, when the judgment on which the execu- 
tion was actually issued was rendered on the day preceding: held, that such 
mistake of the clerk in describing the judgment did not invalidate the sale 
and annul the proceedings. 


2. Execution— Actions not Sounded on record—Variance in execution.— 
Where a matter of fact is the foundation of the action, and matter of record is 
only the inducement thereto, a variance in the execution in the description of 
the record is not material, unless so great as to amount to a strong probability 
that the record cannot be the writing described. 

8. Execution —Variance — Misprision of clerk.—Whaere the variance between 

the judgment and the execution is owing to the misprision of the clerk, and is 

merely formal, the variance is amendable and may be disregarded by the court. 

But where there was not simply a mistake or error, but a total non-compliance 

with the statute, the rule is otherwise. 


4. Execution — Sale of land at third term from date of, of what force — Con- 
struction of Statute-—Where an execution was made returnable to the June 
term, 1864, and certain land was levied upon in the meantime, but by order of 
plaintiff no sale was made at the June or September term, but at the Decem- 
ber term the same was sold under the original execution, without any new 
levy, the execution merely reciting the previous levy: held, that under the 
act of 1863 (Sess. Acts 1863, p. 20), the execution continued in force, and the 
sale was valid. 


5. Execution Sale— Conspiracy to depress bidding.—Defendants have the 
unquestioned right to agree among themselves that at the execution sale they 
will bid an amount sufficient to save themselves harmless from liability, and 
the sale should stand, notwithstanding it may have inured greatly to their ben- 
efit, unless it be shown that there was a conspiracy to depress the bidding. 


6. Fraud — Burden of Proof— Judicial Sales — Collusion.—It is incumbent 
on the party alleging fraud to prove it; but every circumstance conducing 
to show its existence is admissible. Courts, from considerations of policy, are 
inclined to uphold judicial sales, but this policy will not go so far as to sustain 
them where they have been conducted with bad faith and collusion. 


7. Execution — Sale — Purchaser — False representations.—If the purchaser 
at an execution sale falsely appeal to the benevolence of the bidders by giving 
out that he is buying for the benefit of the debtor or his family, this will be a 
circumstance which, in conjunction with slight evidence, may be suflicient to 
justify a court in setting aside asale as fraudulent. The same effect would 
follow when the declarations were made privately, and persons who would 
otherwise have attended for the purpose of purchasing are kept away in con- 

sequence thereof. But it would be necessary to show by some evidence that: 

this result followed. 
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8. Sales — Declarations of by-standers.— The declarations of by-standers at a 
public sale are proper to be received in evidence, not only because they form a 
part of the res geste which show how the purchasers’ professions had affected 
the bidding, but also because the slightest circumstances are admissible in 
questions ot fraud. 


- Appeal from Fifth District Court. 


This was an action to set aside an execution sale of plaintiff ’s 
land. At the sale the property was purchased by defendants. 
It appears that the clerk of the Buchanan Court of Common 
Pleas, on the 28th day of May, 1864, issued from his office an 
execution reciting that Russell H. Wrinkle, in his lifetime, ‘‘ on 
the 13th day of September, 1860,” recovered a judgment in said 
court, against Robert M. Stewart and others, for $3,798.40 and 
costs ; that the execution was delivered, on the 31st day of May, 
1861, to the sheriff of Buchanan county, who levied on the prop- 
erty in said execution mentioned, prior to the June term, 1804, 
but sold the same on the 20th day of December, 1864. 

The petition averred, among other things, that, before said 
sale, defendants, for the purpose of purchasing said property for 
less than it was worth, and for the purpose of cheating and 
defrauding plaintiff, agreed with each other that they would not 
bid against each other at said sale, and that they would purchase 
the property for their joint benefit; that they would represent to 
purchasers at said sale that they were purchasing for the benefit 
of plaintiff, and that, after they were repaid for their outlay out 
of the proceeds of said property, they intended to convey the 
balance of the property to plaintiff, and that said property should 
be bid off in the names of defendants Severance and Robert Stew- 
art; that plaintiff had no knowledge or notice of this agreement 
before said sale; that he was at the time absent from the State; 
that it was agreed that defendant Carter should bid in said prop- 
erty as the representative of defendants, but should bid in the 
name of defendants Severance and Stewart, at certain nominal 
prices, and that said nominal prices were agreed upon between 
defendants before the sale; that in pursuance of said arrange- 
ments between said defendants, defendant Carter did bid for said 
property in the name of Severance and Stewart, and caused the 
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same to be struck off to them, and for a nominal price; that said 
defendants made known and stated to various persons and bidders, 
or persons who desired to bid at said sale, and who were there 
present for that purpose, that they (the defendants) intended to 
bid in the property, to be sold for the benefit of plaintiff, and that 
they would make it bring the amount of the execution, and that 
after they were reimbursed for their outlay they would hold the 
balance for the benefit of plaintiff. 

The petition charges that, in consequence of said representa- 
tions made by defendants as aforesaid, persons who desired to 
bid for said property at said sale were prevented from so doing ; 
that, as a result, defendant Carter bid in all of said property 
at merely nominal prices, and for one-tenth its real value, in 
the name of Severance and Stewart; that the property was 
sold for $5,488.50, whilst the same was worth $60,000; that 
after the sale, by a fraudulent arrangement between defendants, 
the sheriff’s return was made to show that the property was struck 
off to and bought by defendants Severance and Weakley. The 
petition charges that said acts of defendants were and are a fraud 
upon his rights, and that said sale should be set aside, and prays 
a decree for that purpose, and for an account, etc., and for all 
proper relief. 

Defendants answered, admitting the clerical misstatement of 
the date of the judgment in the execution, but denying most of 
plaintiff’s allegations. 

At the June term of said Common Pleas Court for 1868 this 
cause was tried by the court, and judgment was rendered for 
defendants, and plaintiff’s petition was dismissed. The case went 
up to the Fifth District Court, where it was aflirmed, and comes 
here by appeal. 

Further facts appear in the opinion of the court. 


Strong & Chandler, and Hall § Oliver, for appellant. 


I. Courts of equity will grant relief upon the ground of fraud, 
established by presumptive evidence, which evidence courts of law 
would not always deem sufficient proof to justify a verdict at law. 
(1 Sto. Eq. § 190; Chesterfield v. Jansen, 2 Ves. 155-156.) 
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A positive fraud may be committed by creating a false impres- 
sion. (1 Sto. Eq. § 192, note5; 2 Wheat. 178-192; 6 Ves. 
605.) A false impression may be created as well by acts as 
words. (1 Sto. Eq. § 192, and note 2; 3 Plackst. Com. 165; 
2 Kent’s Com. 484; 2 Wheat. 195.) <A sale will be deemed 
fraudulent and will be set aside where there was any collusion or 
contrivance to enable the purchaser to obtain the property below 
its value. (1 Sto. Eq. § 29, notes 1,2; 20 Mo. 294; Jones v. 
Caswell, 3 Johns. Cas. 29; Doolen v. Ward, 6 Johns. 194 ; How- 
ard v. Castle, 6 T. R. 642; 3 Ves. 619, 623-4; 1 Paige, 147; 
4 Johns. Ch. 119; 1 Watts, 163; 2 Washb. Real Prop. 176-9; 
1 Lead. Cas. Eq. 562; 25 Mo. 809; 27 Mo. 119; 25 Ill. 176; 
13 Penn., 1 Harris, 516-17.) 

II. Where the price for which land was sold was greatly 
‘ inadequate, the court will scan the proceedings narrowly, and will 
require a strict regularity in the proceedings of sale. (23 Mo. 
12, 13, 14, 22; 38 Monr. 278-5; 1 Sto. Eq. 246, note 1.) 

III. The execution under which the sale was made was unsup- 
ported by a judgment. Said execution, not reciting the date of 
the judgment, was absolutely void. Our present statute is differ- 
ent from that of 1825 in the matter of the execution reciting the 
date of the judgment, showing that the Legislature in making the 
change regarded the recitation as essential. (Stat. 1825, p. 363, 
§2; Gen. Stat. 1865, p. 640, § 2.) The execution must recite 
the day on which the judgment was rendered. (16 Mo. 495; 
7 Conn. 6; 2 Tuck. Com. 330.) The well-established rule is, 
that a sheriff’s deed must contain recitals required by the statutes. 
(18 Mo. 580; 86 Mo. 121.) Statutes prescribing forms of pro- 
ceedings or modes of proof are strictly construed. (Sedg. on 
Stat. 319; Davison v. Gill, 1 East. 64.) 

IV. The execution under which the sale of plaintiff’s property 
was made was dead at the time of sale. (Gen. Stat. 1865, p. 
616, § 51; Sess. Acts 1863, p. 2, §§ 1-3.) The sale not having 
been made at the June or return term of the court, the execution 
was continued in force until the September term, but after that 
term it was dead; and sale made at the December term, 1864, 
being the third term after issue of execution, was void. (36 Mo. 
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115-24; 37 Mo. 194.) An execution in this State has no 
validity except what is imparted to it by statute. The General 
Assembly having taken up the subject and legislated upon it, the 
common law is entirely superseded. (3 Mo. 833; 16 Mo. 543-7 ; 
10 Mass. 39; 1 Met. 130; 3 Comst. 9; Sedg. Stat. 94; 20 U. 
S. Dig. p. 18, § 19; 21 U. S. Dig. p. 11, §§ 16-19; 19 U.S. 
Dig. p. 12, §§ 3-6.) 

V. The court erred in excluding the evidence of John Stewart 
in relation to the question asked about statements of certain 
Irishmen at the sale. Such statements were, apart from the res 
gestx, declarations made at the time the act was done, which 
they were intended to characterize, and which they were well cal- 
culated to unfold the nature and quality of, and to explain as a 
part of the res geste. (10 Mo. 772; 3 Conn. 250; 3 Ind. 
522; 8 Phil. Ev. 228.) If what was said at the time of the sale ° 
constituted a part of the res gestx, it is not necessary that the 
declaration be proven by the speaker. (3 Phil. Ev. 228; 11 
Pick. 469.) Where a person’s acts are admissible, what he said 
at the time about his acts is also admissible. (3 Phil. Ey. 213, 
210; 1 Greenl. Ey. § 108, n. 1,2; zd. p. 148, n. 3; Phelps 
v. Foot, 1 Conn. 887; 2 Hill, 259; 12 Wend. 45.) 
















Vories §& Vories, and Bassett, Lawson § Van Waters, 
for respondents. 


I. Parol evidence may explain a discrepancy between the judg- 
ment and execution. If the error is amendable, it will be disre- 
garded in equity. (8 Blackf. 179; 4 Blackf. 263; 6 Ohio St. 
255; 8 Ohio St. 128; 9U. 8. Dig. 27; Gwynne on Sheriffs, 
337, 354-75; 5 Cow. 529; 4 Wend. 585; 10 Johns. 881; 9 
Cow. 182; Brown v. Betts, 13 Wend. 80; Jackson v. Walker, 
4 Wend. 462; 15 Me. 64; Webster e¢ al. v. Blount e¢ al., 39 
Mo. 500; Iowa Dig. 449; 3 Green, Iowa, 885; 8 Wend. 676; 
18 Johns. 96; 28 Ill. 264; 10 Ohio 434; Gen. Stat. 1865, p. 
570, § 5.) 

Il. If the sheriff does not comply with the directions of the 
statute, it will not avoid a deed in the hands of a purchaser. (4 
Wend. 463 ; 39 Mo. 500; Chase vy. Gillman, 15 Me. 64.) 
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Ill. A combination of interest between different persons to 
purchase property at a sheriff’s sale is not necessarily corrupt. 
It is the end to be accomplished which makes such a combination 
lawful or otherwise. If it be to depress the price of the property 
by artifice, the purchase will be void; if it be to raise the means ° 
of payment by contribution, it will be valid. (1 Watts & Serg. 
136 ; 10 Watts, 318; 3 Met., Mass., 384; 11 Paige, 431; Wheat. 
Dig., Supplement, 1865, p. 808, §§ 239-241.) 

IV. The execution in this case was not void because there was 
no sale at the June or September term of the court in 1864. 
The act of plaintiff caused the first execution to be suspended by 
appealing said cause to the Supreme Court, said appeal being a 
supersedeas. The judgment of the court being affirmed upon 
said appeal, the present vendtiont exponas, or execution reciting 
the former levy, as is provided for in section 1, act of 1863, p. 
20, was issued, returnable to the June term, 1864. The testi- 
mony of Severance, as to an arrangement made by plaintiff in 
this suit to have no sale made at the June term, 1864, although 
hearsay testimony, was received without objection. It shows that 
it was for the accommodation of plaintiff, and the indorsement of 
the sheriff upon the execution corroborates the fact. Section 51, 
page 646, of the Gen. Stat. 1865, relied upon by plaintiff, has 
nothing to do with this case. The sale was in December, 1864, 
and is governed by session acts of 1863, p. 20, sections 1, 2. 
Under this act, when a levy has been made under ‘a valid and 
subsisting execution, and if from any cause the real estate shall 
not be sold at the next term of the court from which said execu- 
tion has issued, said execution and lien of said levy shall remain 
and continue in full force until a term of court is held in the 
county where said property can or may be sold. (Bank of the 

tate v. Bray, 87 Mo. 194.) The case of Lackey v. Lubke, 
36 Mo. 115, relied upon by plaintiff, cannot apply to this case. 
The sale of property in that case was before the session acts of 
1863. It was made under the statute of 1855. This statute 
only continued the execution to the end of the second term. 
(R. C. 1855, p. 748, § 54.) The session acts of 1863 changed 
the law in this respect. Plaintiff assumes that courts of equity 
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will grant relief upon grounds of fraud established by presumptive 
evidence, which evidence courts of law would not always deem 
sufficient proof to justify a verdict at law, and cites 1 Sto. Eq. 
Jur. § 190. This doctrine in the next section is condemned by 
the author. 


Waener, Judge, delivered the opinion of the court. 


The first objection which will be noticed in this case is the 
variance between the execution and the judgment, and which, it 
is insisted by the counsel for the appellant, constitutes a fatal 
defect. The execution under which the sale was made recited 
that it was in pursuance of a judgment rendered in the Buchanan 
Court of Common Pleas, on the 13th day of September, 1860, 
when it is admitted that there was no judgment of that date, but 
that the judgment on which the execution was actually issued was 
rendered on the 12th day of September, 1860. The difference 
was obviously a clerical mistake or misprision ; but no matter how 
it occurred, the question is whether it can be disregarded, or 
whether it must be held to destroy the authority of the sheriff and 
invalidate the sale. The statutes of this State have inserted the 
general form of an execution, and declared what recitations 
shall be contained therein, one of which is that the day of the 
rendition of the judgment shall be given. (Gen. Stat. 1865, 
ch. 166, § 2.) But whether these recitations are all to be con- 
sidered as matters of substance, and therefore strictly indispens- 
able, or whether some of them may be held as merely directory, 
so that an immaterial variance will not vitiate them, and may be 
disregarded, is a question of some difficulty. 

A question somewhat similar arose in the case of Tanner v. 
Stine, 18 Mo. 580, and the judge who delivered the opinion of 
the court examined the authorities on the subject with much care 
and research. That was a case where a sheriff’s deed was drawn 
in controversy, and the recitations in the deed were that the land 
was exposed to sale, ‘‘ at the court-house door, in the city of St. 
Louis, during the term of the court of , for the 
year eighteen hundred and forty ,”? and the deed was decided 
to be void. In that case, it will be observed, there was not sim- 





FEBRUARY TERM, 1869. 





Stewart v. Severance et al. 





ply a mistake or error, but there was a total non-compliance with _ 
the statute. The thirty-eighth section of the act of 1835 con- 
cerning executions enacted that, when real estate should be taken 
in execution, it should be the duty of the officer to expose the 
same for sale at the court-house door, on some day during the 
term of the Circuit Court for the county where the same was sit- 
uated, having previously given twenty days’ notice of the time 
and place of sale. The forty-fifth section of the same act made 
it the duty of the officer who should sell any real estate to make 
to the purchaser a deed, to be paid for by the purchaser, reciting 
the names of the parties to the execution, the date when issued, 
date of the judgment, and other particulars, as recited in the 
execution ; also a description of the property, the time, place, and 
manner of sale, which recital should be received as evidence of 
the facts therein stated. The court, in the opinion delivered, 
after noticing the fact that the Ohio statute requires the recitals 
of the judgments and executions, and various matters of form 
which in no wise can affect the sale for good or for evil, so far as 
the debtor or purchaser is concerned, remarks: ‘‘Our statute goes 
further, and not only requires the recital of the authority to sell, 
but also of the performance of other acts which were necessary to 
make a valid sale. It requires that a sheriff’s sale shall be 
made during the term of the Circuit Court. This was for an 
obviously wise purpose. The deed must recite the time, place, 
and manner of sale, and the recital of these facts in the deed is 
made the evidence that the law has been complied with. It was 
contemplated that the deed, upon the face of it, should show that 
the sale had been made at such a time as the law supposes would 
produce the most beneficial result. The recital of the mere day 
of sale would not satisfy the law, without showing that the day 
was during the term of the Circuit Court. This has been the 
uniform practice in this State. Then, without undertaking to 
say what recitals are directory and what essential, we may safely 
declare that the recital of the enumerated facts, the non-perform- 
ance of which would render the sale void, is necessary.” It will 
be perceived that in the above case the court did not deem itself 
called upon to draw the line of distinction between what might 
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properly be called directory, and essential recitals. The record 
did not demand it. The law required that the sale should be 
made at a term of the court, and while the court was in session. 
This was done from motives of public policy, to insure an attend- 
ance of bidders, and for the joint-benefit of the debtor and cred- 
itor. A sale at any other time than that designated by the 
statute would undoubtedly be void. 

The case of Cutter v. Wadsworth, 7 Conn. 6, is greatly relied 
on. by the appellant. . In that case an execution counted on a 
judgment rendered by the superior court, on the fourth Tuesday 
of February, and the record showed a judgment rendered by that 
court on the second Tuesday of February; and it appeared that 
the court commenced its session on the second Tuesday, which 
was the day prescribed by the law for the holding of the court, 
and continued in session without interruption until after the fourth 
Tuesday, and that the judgment was in fact readered on an inter- 
mediate day between the second and fourth Tuesday: it was held 
that the execution was void, and that the officer to whom it was 
committed was not bound to execute it. But when this decision 
was made, the old rule of the common law prevailed, that in con- 
templation of law the court was considered as being held on the 
day of the term when it began, and that all judgments and pro- 
ceedings dated from that time. Upon this view the execution 
described an impossible judgmenj, for there was no term of the 
court in session at the time designated. Our statute has changed 
this rule, and requires the judgment to be described according to 
the true date of the month when rendered. 

In Smith v. Ewbanks, 9 Tenn. 20, it was held that where mat- 
ter of fact is the foundation of the action, and matter of record 
is only the inducement thereto, a slight variance in the description 
of the record is not fatal. In Bank of Whitehall v. Pettis, 13 
Vermont, 395, an officer was held liable for not enforcing an 
execution reciting a judgment truly, but by mistake of the clerk 
dated the 13th of June, 1809, instead of the 13th of June, 1839. 
In Liebig v. Rawson, 1 Scam. 272, and in Hull v. Blaisdell, 1 
Scam. 332, it was decided that where a record is not the founda- 
tion of the action, a variance is not material, unless so great as 
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to amount to a strong probability that it cannot be the writing 
described. Where the variance between the judgment and the 
execution is owing to the misprision of the clerk, and is merely 
formal, the variance is amendable, and may be disregarded by the 
court. (Doev. Rue, 4 Blackf., 263; Jackson y. Walker, 4 Wend. 
463; Brown v. Belts, 15 Wend. 80.) 1 
In the case at bar there is no doubt but that eyery requisite of I 
the statute was performed and complied with. There was a valid 
judgment which authorized the sale, the deed contains the statu- 1 
tory recitals, and the slight mistake of one day by the clerk in | 
describing, the judgment ought not to be permitted to invalidate | 
the sale and annul the proceedings. The case of Tanner vy. Stine | 
I regard as good authority, and the doctrine therein laid down is 
not in the least impugned by the ruling adopted here. | 
It is further contended that at the time the sale was made by | 

the sheriff the execution had spent its force, and was functus 
officio, and that it afforded neither authority nor justification for | 
the acts of the officer. The execution under which the property 
was sold was issued on the 28th day of May, 1864, and was made | 
| 





returnable June 13th, 1864, at the June term. By order of the 
plaintiff no sale was made at the June term, nor at the next 
succeeding September term, though the reason why does not 
appear. But at the December term, 1864, of the Common Pleas 
Court, the property was sold. The execution was issued and the 
sale was made while the law of 1863 was in force. (Sess. Acts 


executions previously issued and not satisfied in whole or in part, 
and all liens which had accrued in virtue of such executions, should 
be revived and be in full force, and that the liens should exist 
according to the priority of such executions until the same were 
satisfied; and that, in all cases where executions had been returned 
not satisfied in whole or in part, it should be the duty of the clerks 
to issue new ones referring to the former ones ; and in case levies 
had been made, to recite such levies in the renewed executions, 


1863, p. 20.) The first section of that act provided that all | 


property if the former levy should be deemed insufficient to satisfy 
such executions; but in case of sale of property under such execu- 


| 
7 
i 
and authorize and command the officer to levy upon additional | 
| 
i 
| 
| 
| 
j 
| 











332 ST. JOSEPH. 





Stewart v. Severance et al. 





tions, to first exhaust the original levy before selling any property 
embraced in such subsequent levy. The second section of the act 
declares ‘‘ that executions now issued, or that hereafter may be 
issued, from any court of record, and levied upon real estate, if 
from any cause the real estate shall not be sold at the next term 
of the court from which said execution has issued or may here- 
after be issued, said execution and the lien of said levy shall 
remain and continue in full force until a term of court is held in 
the county where said property can or may be sold.” 

No new levy was made on this execution; it was a renewed 
execution reciting a previous levy, in conformity with the provi- 
sions of the first section. The second section retains the lien not 
merely to a term of the court when the property can be sold, but 
when it may be sold. The law is extraordinary, but it was passed 
to meet extraordinary exigencies. It was adopted at a time 
when, in a large part of the State, court-houses were closed and 
civil process suspended—when officers either resigned or failed 
wholly to perform their duties. Another consideration was that 
there was either no sale for property or it went at a ruinous sacri- 
fice, and it was deemed advisable to preserve the liens and grant 
some indulgence as to sales. Why the property was not sold at 
the September term does not appear, but from the unsettled state 
of the country probably good reasons existed for the delay, and 
the very terms of the law did not require it should be so sold. 

The petition charges that at the sale of the property the defend- 
ants, for the purpose of purchasing the same at less than its value, 
and for the purpose of defrauding and cheating plaintiff, agreed 
with each other that they would not bid against each other at said 
sale, and they would purchase the same for their joint benefit ; 
that they would represent to purchasers at said sale that they were 
purchasing for the benefit of plaintiff, and that after they were 
repaid for what they had expended, and indemnified to the extent 
of their obligations for the plaintiff as his surety, out of the pro- 
ceeds of said property, they would convey the balance to plaintiff, 
and that the property should be bid off in the name of defendants 
Severance and Stewart ; that plaintiff had no knowledge or notice 
of the agreement before the sale, and that at the time he was 
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absent from the State; that in pursuance of said arrangement the 
property was bid off to said defendants at nominal prices. Three 
_ of defendants are plaintiff’s nephews. The petition further charges 
that defendants made known and stated to various persons and 
bidders, or persons who desired to bid at said sale, and who were 
there present for that purpose, that they intended to bid in the 
property to be sold for the benefit of the plaintiff, and that they 
would make it bring the amount of the execution, and that after 
they were reimbursed they would hold the balance for plaintiff’s 
benefit ; that, in consequence of said representations, persons who 
desired to bid for said property at said sale were prevented from 
doing so; that the property was sold for $5,488.50, when it was 
worth $60,000; and that the sale was a fraud upon his rights, 
and prays for a decree setting the same aside, and for an 
account, etc. 

Defendants, in their answer, deny all the material allegations 
in the bill; deny that there was any combination, fraud, or mis- 
representation; deny that the property was worth $60,000, and 
aver that it was heavily encumbered, and that they paid for it its 
reasonable value. 

The evidence is contradictory in regard to the value of the 
property at the time it was sold. While some witnesses testify 
that it was purchased at a very great sacrifice, others state that 
in the depressed condition of the times it would have been diffi- 
cult to get persons to bid more for it, in its then situation. | 
think there was no such inadequacy shown in the price as would 
by itself justify the presumption of fraud, though the weight of 
evidence is that it went low; and if the plaintiff’s proof sustains 
the charge of any unfairness or misrepresentation on the part of 
the purchasers, that circumstance must be taken into considera- 
tion. The defendants Severance, Carter, and O’Donohue were 
securities for the plaintiff on an appeal bond, and by a decision 
of the court adverse to him their liability was fixed, and the prop- 
erty was advertised and sold to satisfy the debt out of which their 
suretyship grew. 

The attorneys having the judgment in charge informed defend- 


ants that they must make the property sell for enough to satisfy 
22—vOL. XLIII. 
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the debt, or they would be held responsible. They then procured 
a complete list of all plaintiff’s property and agreed upon a scale 
of prices which they would bid, which was just sufficient to make 
the whole property—a large number of lots— pay off and dis- 
charge the debt. And although the evidence shows that there 
were a few stray bids against them, it is a little remarkable that 
they succeeded in getting all the property. For the purpose of 
indemnity, and saving themselves harmless from liability, they 
had the unquestioned right to agree among themselves that they 
would bid an amount sufficient for that purpose ; and if they were 
guilty of no improper conduct, or resorted to no trick or artifice 
calculated to depress the price or deter bidders, the sale should 
stand, notwithstanding it may have inured greatly to their benefit. 
To make the transaction fraudulent it should be shown that there 
was a conspiracy to depress the bidding. It is incumbent on the 
party alleging fraud to prove it, but every circumstance conducing 
to show its existence is admissible. Courts, from considerations 
of policy, are inclined to uphold judicial sales; but this policy 
will not go so far as to sustain them when they have been con- 
ducted with bad faith and collusion. In Neal v. Stowe, 20 Mo. 
290, the sale was set aside, the evidence showing that the pur- 
chaser obtained the land below its real value, and that persons 
who desired to buy were kept away from the sale by contrivance 
and misrepresentations. So, in Stewart v. Nelson, 25 Mo. 309, 
it was held that where a purchaser at a sheriff’s sale practices any 
deceit or imposition, or is guilty of any trick or device the object 
of which is to get the property at an under-value, the sale may 
be set aside in favor of the defendant in the execution. In a very 
recent case in this court it was declared to be a well-settled prin- 
ciple of equity law that where a purchaser becomes such under 
such circumstances or state of facts as would make it a fraud to 
permit him to hold on to his bargain—as by representing that he 
is buying for the benefit of the embarrassed debtor in the execu- 
tion, or that he intended to reconvey the property, and thereby 
obtains it at a sacrifice—the court will relieve against such fraud, 
and the person who has gained an advantage by means of such 
fraudulent act will be converted into a trustee for those who have 
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been injured thereby. (McNew v. Booth, 42 Mo. 189, and 
authorities cited.) There is no direct evidence in the’ record that 
persons were prevented from bidding in consequence of the repre- 
sentations of the defendants. It is abundantly shown, however, 
that the defendants used the same uniform declarations on all 
occasions and to everybody—that they were buying in the prop- 
erty to protect themselves and save something for the plaintiff 
(their relative), Governor Stewart. 

If the purchaser at an execution sale falsely appeal to the 
benevolence of the bidders, by giving out that he is buying for 
the benefit of the debtor or his family, this will be a circumstance 
which, in conjunction with slight evidence, may be sufficient to 
justify a court in setting aside a sale as fraudulent. The same 
effect would follow where the declarations were made privately, 
and persons who would otherwise have attended for the purpose 
of purchasing are kept away in consequence thereof. But it 
would be necessary to show by some evidence that this result 
followed. 

The case of Haines v. O’Connor, 10 Watts, 313, is cited and 
greatly relied on by the defendants. In that case the property 
of Haines was sold at sheriff’s sale and bought in by O’Connor, 
who declared at the sale that he was buying it for Haines; and 
after the sale he frequently stated that if Haines or his friends 
would pay him his money, interest, and a judgment which he held 
against him, he would convey the land to the use of Haines and 
his family, but would not let a stranger have it. ‘This offer was 
repeatedly made, till finally, after a lapse of seven years, and 
after property had greatly risen in value, Haines offered to treat 
with O’Connor on the subject, and was informed that it was too 
late. It was in evidence that O’Connor refused one thousand 
dollars for his bargain immediately after the sale; and even after 
Haines had left the premises and removed out of the State he 
offered to give up the property if his money was returned. It 
was therefore said on this branch of the case that O’Connor had 
waited long enough—that the offer came too late. But at the 
same time the court gave the following charge to the jury: ‘‘ Have 
you any proof to satisfy you that any fraud or contrivance was 
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used by O’Connor to get this property below its value? . Is there 
any evidence that his intention was generally known at the sale, 
or that even Wendt would have bid a dollar more than was bid 
for the property? Do you believe that the numerous creditors of 
the plaintiff whose claims were not covered by this sale refused to 
bid, in order that the property might be struck off low for the use 
of the plaintiff and his family? All the testimony bearing on the 
subject is that of one witness, who says that O’Connor said to 
Wendt, ‘Do not bid; I am bidding in for Peter.? Was this, if 
said at all, said for the purpose of an artifice, with an intent to 
get the property at an under-price, and then refuse to let the 
plaintiff have it? Did he get a bargain of the property by this 
contrivance ? ” 

The above questions, put to the jury in the charge of Judge 
Grier, are pertinent, and express the law with precision and accu- 
racy. One of the strongest points in the case was that the plain- 
tiff had slept on his rights till about seven years before he offered 
to negotiate for a redemption and reconveyance of the property, 
and fourteen years had actually intervened before the action was 
commenced for recovery. In the meantime the situation of the 
parties had greatly changed, and the land had vastly enhanced in 
price. But even then, had there been any proof of fraud or con- 
trivance, the relief would have been furnished and the sale set 
aside. No such laches was exhibited here. The property of 
Governor Stewart was sold in December, 1864, and his petition 
to set the same aside, and for relief, was filed October 20, 1865. 
At the sale Carter did the bidding. In the course of the trial, on 
the examination of witnesses, John Stewart testified as follows: 
‘¢T was present at the sheriff’s sale of Governor Stewart’s prop- , 
erty, in December, 1864. There were but four bidders; Carter, 
O’Donohue, and Allen Vories were bidders. I know there were 
some Irishmen there to bid; one of them asked Carter why Gov- 
ernor Stewart’s property was selling. They did not bid either 
before or after this question was asked. Carter replied that 
Severance, O’Donohue, and myself were Governor Stewart’s 
securities, and they were bidding in the property to save them- 
selves and trying to save something for the Governor. After 
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Carter made this statement, the man who asked the question turned 
around and had a conversation with the other men who were with 
him ; there were six or seven others with him.”? 

The plaintiff then asked the witness this question: ‘‘ What did 
the men you refer to say after Carter had said that he and Sev- 
erance were bidding off the property to save themselves as Gov- 
ernor Stewart’s securities, and to try to save something for the 
Governor?”? The question was objected to by defendants, and 
the court sustained the objection. Plaintiff then asked this further 
question: ‘‘ Did the men you refer to say, at the time of the sale, 
anything about their wishing to bid for the property; and if so, 
what did they say?”’ This question was also objected to by the 
defendants, and the objection sustained by the court. 

I am of the opinion that the questions should have been 
answered, and that the evidence was admissible. The declara- 
tions of the bystanders at a public sale are proper to be received 
in evidence, not only because they form part of the res gestz, 
- which show how the purchaser’s professions had affected the bid- 
ding, but also because the slightest circumstances are admissible 
in questions of fraud. (Walter v. Gemant, 1 Harris, 517.) This 
error will necessarily lead to a reversal and remanding of the cause. 

I have purposely refrained from giving any positive opinion 
upon the merits of the case or entering into any minute examina- 
tion of the testimony, as no intelligent opinion can be arrived at 
until the record contains the whole evidence. I have simply con- 
tented myself with laying down the principles of law which must 
guide and govern the case upon a new trial, when all the testi- 
mony is in. 

The judgment will be reversed and the cause remanded for 
further proceedings in conformity with this opinion. The other 
judges concur. 
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Henry S. Katey e¢ al., Plaintiffs in Error, v. ANDREW CouNTY, 
Defendant in Error. 


1. Indigent defendants in criminal cases — Counsel appointed to defend, com- 
pensation of.— Where the Circuit Court appointed attorneys at law to defend 
& person arraigned before it for a felony, and who was without counsel or 
means to employ counsel for his defense, the Legislature has failed to make 
any provision for the pecuniary compensation of those who, under the 
appointment of the court, rendered him this service. 

2. County not liable for costs and expenses in criminal cases.— Under sections 
1 to 4, ch. 219, Gen. Stat. 1865, pp. 865-6, the costs and expenses of prosecu- 
tions by the State for criminal offenses, where defendant is unable to pay 
them, are chargeable to the State—not to the county in which the trial is had; 
and therefore, if any compensation is to be paid to attorneys appointed by the 
Circuit Court to defend such person, such compensation is not payable by the 
county. 

8. Promise, when implied.— The law implies a promise where there is an ante- 
cedent legal duty and obligation—as, where services are rendered on the 
employment of a party, the law will imply a provision on the part of the 
employer to make payment therefor. And the rule applies to employment 
of counsel by counties or their agents. But the facts showing such legal obli- 
gation must be made to appear. 

4. County— Criminal Prosecutions — Costs, payment of.— Under our system, 
it is clearly the purpose and policy of the Legislature to relieve counties from 
the costs and expenses resulting from prosecutions for murder. 


Error to Fifth District Court. 
The facts sufficiently appear in the opinion of the court. 
Rea & Kelley, for plaintiffs in error. 


I. The constitution provides that every person charged with 
crime shall be heard by himself and counsel, etc. (art. I, § 18, 
Gen. Stat. 1865, p. 23); and the statute provides that ‘if a 
defendant, on being arraigned for a felony, shall satisfy the court - 
that he is without, and unable to employ, counsel, the court shall 
assign him counsel, not exceeding two,” etc. (Gen. Stat. 1865, 
p- 844, § 4.) The constitution and statute having authorized and 
required the employment of counsel in such case by the court, 
the obligation and duty of paying for the services rendered under 
the employment follows as a necessary consequence. The power 
and authority to employ, necessarily and by implication, involve 
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the duty of paying at least a reasonable compensation for the 
services.. (84 Mo. 883; 7 Watts, Penn., 290; 3 Penn. St. 462 ; 
3 Ind. 497; 6 Ind. 18; 13 Ohio St. 888; 2 Green, Iowa, 478 ; 
9 Wis. 274; 13 Wis. 585; 20 Wis. 418.) 

II. The treasury of the county which bears the expense of the 
support, imprisonment, and trial of a prisoner, should also be 
chargeable with his defense. The Circuit Court is in some sense 
a county court; z. e., a court of the county. The county must 
defray its expenses, etc. 

IfI. The judge must be regarded as the agent of the county ; 
and the statute being silent as to the matter of compensation, the 
county is liable, ex necessttate, upon an implied assumpsit, for 
the value of the services rendered under such employment. ‘The 
question raised in this case, although a new one in this State, has 
been ruled upon in several of our sister States. (Webb v. Baird, 
6 Ind. 13; Hall v. Washington County, 2 Green, Iowa, 473.) 
In these States there was no law authorizing the court to assign 
counsel, but the courts hold that this power is incident to and 
inherent in the court, and, in the absence of any law upon the 
subject, the county is liable, ea necessitate, for a reasonable com- 
pensation. (In Indiana, however, neither the State nor the county 
pays costs in criminal cases in any event.) It has been the prac- 
tice in Ohio to pay for such services out of the county treasury. 
(13 Ohio St. 888; 9 Wis. 274; 13 Wis. 585; 20 Wis. 418.) 
In Wisconsin there is no statute authorizing the assignment or 
payment of counsel in such a case, yet the court holds the county 
liable; and, moreover, it not only holds the county liable in the 
absence of any statute authorizing it, but it declares a statute 
prohibiting payment by the county unconstitutional. (13 Wis. 
585; 7 Watts, 290; 3 Penn. St. 462; 3 Ind. 497; 4 Ind. 525; 
5 Ind. 296.) . 


Miller, Chandler & Kinly, for defendant in error. 


I. The right of counsel assigned to defend prisoner to com- 
pensation for services rendered in that behalf, having heretofore 
not been adjudicated by the courts of the State, is submitted in 
the light of chapter 188, Gen. Stat. 1865, adopting the comrion 
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law of England as the rule of action and decision in this State. 
These statutory provisions obviously reflect the intention of the 
law-makers in fixing a dividing line between State and county 
liability for costs in criminal prosecution. The cases of County 
of Dane v. Smith, 18 Wis. 585, Webb v. Baird, 6 Ind. 18, and 
Hall v. Washington, 2 Green, Iowa, 473, are relied on as pointed 
authority by plaintiffs. The court decided these cases upon the 
following grounds: 1. The right of counsel to compensation ; 
2. On the ground that the county is chargeable with all the costs 
and expenses growing out of or incident to criminal prosecutions ; 
and, 8. Because of the existence and exercise of a power inherent 
in the court to order services to be performed in behalf of criminal 
prosecution, for which, when performed, one so performing was 
entitled to compensation. Now, if all three propositions concur 
under our law and our system, then the case, in point of authority, 
is well recited; but if they do not concur, itis otherwise. First, 
in our State it is questionable, to say the least of it, whether an 
attorney performing such services under direction of the court is 
entitled to compensation; second, the county is not chargeable 
with all costs and expenses incident to criminal prosecutions. 
And if either of these propositions does not exist in our State, 
then no implied asswmpsit lies against the county. 

II. The statute of Missouri has drawn a nicely-defined distinc- 
tion and dividing line between State courts and county courts, 
their powers, jurisdictive functions, and liabilities. And a court 
of general jurisdiction, of the dignity and powers of a Circuit 
Court and judge thereof, amenable to State authorities for mal- 
feasance and non-feasance in office, is a State court. The Legis- 
lature has in its wisdom provided that the State, and not the 
county, shall pay costs of criminal prosecutions. 

Ill. But plaintiffs rely upon an implied assumpsit. Upon 
whom does such implied responsibility rest? Certainly not upon 
the county, under our system. 


CurRRIER, Judge, delivered the opinion of the court: 


The ball of exceptions shows that on the trial of this cause in 
the Circuit Court it was ‘‘admitted and agreed that John F. 
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Chandler was, at the April term, 1867, of the Andrew County 
Circuit Court, arraigned on an indictment for murder in the first 
degree; that he showed to the satisfaction of the court that he 
had no counsel, and that he was without any means, and wholly 
unable to employ counsel for his defense; * * that the court 
thereupon appointed the plaintiffs, who were regular practicing 
attorneys in said county, to defend said Chandler against said 
charge of murder, and made an order of record to that effect ; 
that the plaintiffs, pursuant to said order, * * took charge of 
the defense of said Chandler, and defended him faithfully, dili- 
gently, and well, until final judgment.” It was also proved, as 
the bill of exceptions states, that the services thus rendered were 
worth three hundred dollars. These are all the material facts 
appearing in the record, and from them the court is asked to 
deduce the legal conclusion that the county of Andrew ( the 
defendant) is liable to the plaintiffs for the value of their profes- 
sional services rendered in the defense of Chandler. 

The constitution of the State (art. I, § 18) provides ‘‘ that in 
all criminal prosecutions the accused has the right to be heard by 
himself and his counsel ;”’ and by the statute (Gen. Stat. 1865, 
ch. 212, § 4) it is enacted that ‘‘if any person about to be 
arraigned upon an indictment for a felony be without counsel to 
conduct his defense, and be unable to employ any, it shall be the 
, duty of the court to assign him counsel, at his request, not 
exceeding two, who shall have free access to the prisoner at all 
reasonable hours.”” These provisions, no doubt, are quite in 
accordance with the spirit and principles of our Christian civiliza- 
tion, and deserve to be liberally construed and generously carried 
into effect, for the amelioration of the condition of the class 
thereby intended to be benefited. But these reflections do not 
materially contribute to the solution of the particular question 
before us. Chandler has had and enjoyed the fullest benefit of 
the benevolent provisions of the law in his behalf; but the Legis- 
lature has failed to make any provisions for the pecuniary com- 
pensation of those who, under the appointment of the court, 
rendered him service. It is at least within the range of a reason- 
able conjecture that this omission was intentional; that the stat- 
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ute in behalf of the friendless and destitute who are charged with 
crime was framed upon the idea that members of the legal profes- 
sion, in the interests of humanity and as an honorary and humane 
duty, would for such persons, under such circumstances, on the 
appointment of the court, render their professional services and 
skill without fee or pecuniary reward; and that has been the 
practice in this and other States; and the fact is significant that 
this is the first case of the kind that has appeared upon the record 
of the court in the whole course of our judicial history. The 
practice has been so uniform, general, and long continued, that 
it might, perhaps, be regarded as an established professional 
usage or custom, so that those who assume such service may be 
understood as undertaking it gratuitously and without reference 
to pecuniary profit. 

Rejecting, however, the idea of gratuitous service in behalf of 
the class in question as too fanciful and romantic, and applying 
to the facts of the case the principles governing contracts express 
or implied, what were the legal relations and duties existing 
between the plaintiffs and the county of Andrew, as regards these 
services? We are referred to the case of Commissioners v. Hall, 
7 Watts, 290, where Gibson, C. J., says, in reference to certain 
jury expenses incurred under the direction of the court in a 
criminal case, that the court had no ‘‘ power to contract for the 
commissioners (county), nor is that pretended ; but the law which 
gives the power to order implies the promise to pay, and it will 
certainly not be asserted that the county commissioners were 
bound by nothing less than an express contract.”? The case is 
put upon the grounds of an implied contract or undertaking. 
Can the present suit stand on that ground? The law implies a 
promise when there is an antecedent legal duty and obligation—as, 
where services are rendered on the employment of a party, the 
law will imply a promise on ‘the part of the employer to make 
payment therefor. But no agent of the county of Andrew 
employed the plaintiffs, and the plaintiffs rendered no service in 
the interest of that county —no service which that county was 
under any legal obligation to see performed. Andrew county was 
neither prosecuting, defending, nor supporting the prisoner. It 
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does net appear that the prisoner was an “inhabitant”? of Andrew 
county in the sense of the poor laws. (Gen. Stat. 1865, p. 232, 
§§ 1, 3.) It therefore does not appear that the county was 
under any legal obligation to relieve and support the prisoner, or 
come to his assistance in any form. The county had no agency 
_cither in his prosecution or defense. He was prosecuted by the 
State, through the instrumentality of its agents and officers; and 
the expense of that prosecution, including ‘‘ fees for board,’ was 
chargeable to the State (Gen. Stat. 1865, pp. 865-6, §§ 1-4), 
and not to the county. A State officer, under the authority of 
law, appointed the plaintiffs to conduct the prisoner’s defense. 
He was wholly under the control of State authority, and the only 
connection which the county of Andrew appears to have had with 
him consisted in the fact that he was tried within the limits of its 
territorial jurisdiction. There appears, therefore, no basis of 
fact, law, or legal duty, upon which to raise an implied promise 
on the part of the county to pay the claim sued on in this action. 

If the law imposed upon the county the expense of the pris- 
oner’s support, or the costs of his prosecution, one or both, the 
case might merit a different consideration. 

In Wisconsin, Indiana, and Iowa, it is held that the counties 
are chargeable with the fees of counsel appointed by the court to 
conduct the defense of a poor person in a criminal prosecution. 
(9 Wis. 274; 13 Wis. 585; 6 Ind. 13; 2 Green, lowa, 473.) 
We have not, at the present time, access to the statutes of these 
States, and are therefore left to inference as to the treasury from 
which the costs, in this class of criminal prosecutions, are drawn. 
In the 13th Wisconsin, the court say that ‘‘all such expenses are 
chargeable ” to the counties, under their system. That alters the 
case materially ; for, however just and meritorious the plaintiffs’ 
claim, it does not follow that the county is liable for its payment. 
Under our system it is clearly the purpose and policy of the Legis- 
lature to relieve counties from the costs and expenses resulting 
from this class of criminal prosecutions, and to impose such 
charges on the general treasury of the State. 

In Illinois, it is held to be the duty of an attorney, as an offi- 
cer of the court, upon the appointment and direction of the court, 
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to defend poor persons charged with crime, who are unable to 
employ counsel, and to do so gratuitously. (19 Ill. 78; see 1 
Manning, Mich., 46; 17 Cal. 61.) But we do not place the 
decision in this case on that ground. We simply hold, upon the 
grounds stated, whatever the moral or legal merit of the plain- 
tiffs’ claim, that the county of Andrew is not liable for it. 

The judgment of the District Court is affirmed. The other 
judges concur. 





JoHN B. Howarp, Respondent, v. W. W. CuarK e¢ al., Appel- 
lants. 


1. Practice, Civil — Pleading — Informalities to be objected to, when.—Infor- 
malities in pleading should be objected to when they can be rectified by amend- 
ment. Where the record shows no objection taken to duplicity in pleading, 
it is too late to make it after the case passes into the appellate court. 

2. Justices of the Peace in Buchanan county —Jurisdiction.— The special act 
of March 23, 1863, gives justices in Buchanan county concurrent jurisdiction 
with the Circuit Court, upon notes and bonds, under $250, for the payment of 
money. This act has never been expressly repealed. Nor is it repealed by 
or repugnant to the provisions of the General Statutes, but is recognized as in 
force by section 6, chapter 224, of said statutes. 

8. Practice— Service, time of —Judgment, when void.— A judgment by de- 
fault, rendered upon service within the time the law prescribes, is void. 

4, Execution, when it will protect the officer making the levy.—If the court 
has no jurisdiction over the subject matter, the officer making the levy is sup- 
posed to know it, and an execution issued upon a judgment in such case is no 
protection to him. It is his duty to refuse to serve it. But if the court has 
jurisdiction of the subject matter, and has only failed to obtain jurisdiction of 
the person, an execution will protect the officer, provided this failure does not 
appear upon the process in his hands. He is not presumed to know of the 
regularity or legality of the judgment. If the court has power to render such 
a judgment, and nothing appears against its validity, it would be a great 
hardship to hold him responsible for the errors of the court. 

5. Property attached under different attachments — Priority, how settled— 
Duty of officer making levy.— The law (Gen. Stat. 1865, ch. 141, 3 50) pro- 
vides a mode of settling all questions of priority between different attaching 
creditors; and where the officer neglects these provisions and decides the 
questions himself, he does so at his own peril. And where he decides in favor 
of a void judgment, and pays over the money in his hands to satisfy it, and 
refuses to pay over to the holder of a valid judgment or attachment sufficient 
to satisfy such judgment or attachment, he commits a wrong for which he and 
his securities are responsible. 
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Appeal from Fifth District Court. 
The facts sufficiently appear in the opinion of the court. 
H. M. & 2. H. Vories, for appellants. 


I. The justice had jurisdiction of the subject matter of the 
suit of Ullman v. Byers. Jurisdiction is expressly given by an 
act of the Legislature passed at the session of 1863. (Sess. Acts 
1863, p. 173.) It has been repeatedly decided by this court that 
the General Statutes did not repeal these special and local acts, 
but that they still remain in full force. 


II. The writ of attachment and summons was good. The time 
was sufficient ; and if it was not—the court having jurisdiction of 
the subject matter of the suit—this would only be an irregularity 
which could not be reached in this collateral way. The writ being 
regular, it was the duty of the constable to execute it according 
to its commands. The attachment would hold the property, and 
all that was necessary was to get an alias summons or give a 
continuance. 


Ill. The suit was brought against the constable and his sure- 
ties for-a false return made on an execution. The money sought 
to be recovered was money made on an execution and not paid 
over. The return on the execution was exactly true. The con- 
stable applied a portion of the money made by the attachments 
and order of sale, and the sale of the property in satisfaction 
of the Ullman attachment and judgment, and then applied the 
balance on the plaintiff’s execution. This was all of the money 
made on the execution in favor of the plaintiff, and every cent of 
it was returned by the constable and applied on the execution, and 
the facts truly stated in his return. 

IV. The evidence shows that the money was properly distrib- 
uted by the constable. Ullman’s lien on the money was at least 
equal to the lien of the plaintiff; and where the liens are equal, 
the most diligent in discovering property apd having the same 
seized gains a priority over his less vigilant adversary. (Bruce 
v. Vogel, 88 Mo. 100, and cases cited. ) 
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Ensworth, for respondent. 


I. The justice of the peace who tried the attachment suit of 
Benjamin Ullman against Noah Byers and his wife had no juris- 
diction to try said cause, because: 1. The amount exceeded the 
jurisdiction of a justice of the peace. 2. Because the process in 
attachment and summons was made returnable in less than fifteen 
days, and the proceedings and judgment thereon are void. (Gen. 
Stat. 1865, p. 701, §19; 10 Mo. 771; 26 Mo. 601.) 3. Be- 
cause it was the junior attachment which was levied upon the 
property, and therefore the jurisdiction after the levy belonged to 
the justice who issued the first attachment. (Gen. Stat. 1865, 
ch. 141, § 50.) 

II. ‘The District Court committed error in adjudging that the 
fund attached should be divided pro rata between the parties to 
the attachment, when J. B. Howard’s attachment should have 
been first satisfied; but if the court should adjudge differently, 
the fund should have been divided so as to give to each an aliquot 
part of the fund. (Drake on Attach. § 260 et seg.) 

III. The execution of the writs (if Ullman’s could be called a 
writ) was simultaneous. They were both in the hands of the 
constable at the time the property was seized, and therefore one 
levy only. (14 Pick. 414; 17 Pick. 289; 19 Pick. 544.) 

IV. The constable could not decide such question, although he, 
at his peril, arrogated to himself that right. Courts of justices 
of the peace are of limited jurisdiction, and have none except 
what is given by the statute. The statute expressly provides that 
the one who has jurisdiction of the senior attachment is to try all 
junior ones. (Gen. Stat. 1865, §§ 50, 1, 9, 71, 73, 84, ch. 
141.) The statute must be strictly pursued. (38 Abb. N. Y. 
Dig. p. 562, Nos. 3, 4, 6, 23, 24, 29; 5 Abb. N. Y. Dig. p. 88, 
Nos. 1381-2; zd. p. 94, Nos. 215-7.) 


Buss, Judge, delivered the opinion of the court. 


The plaintiff brought suit before a magistrate against defend- 
ant Clark, as constable, and his securities upon his official bond, 
for false return, and for failure to pay over money collected. Two 
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writs of attachment, with summons, were issued by different jus- 
tices in St. Joseph against one Byers—one in favor of the plain- 
tiff, February 10, 1866, returnable September 21 following; and 
one in favor of B. Ullman, dated September 3, 1866, returnable 
September 17, inst. The constable, on said September 8, attached 
fifteen head of cattle on both writs, and testified that they were 
discovered and pointed out to him by Ullman, and were attached 
first on Ullman’s writ,*and at once on the plaintiff’s; though the 
returns show that in each case he levied upon the whole property 
upon the same day, without stating which was levied first. Per- 
sonal service was had upon Byers in each case, and judgments of 
default rendered upon their several return days. Ullman’s judg- 
ment was for $217, and the plaintiff’s for $140. The property had 
been sold as perishable, under an order made in plaintiff’s cause, 
for the sum of $362. The execution was issued upon the plain- 
tiff’s judgment the day it was rendered, September 21, and upon 
the judgment of Ullman, the 26th. The constable returns the 
Ullman execution satisfied in full, while upon plaintiff’s execution 
he makes only $46, reciting in his return that this amount remains 
in his hands after paying another execution against Byers and 
wife prior in time to this, and paying certain costs. He testifies 
that the execution referred to was Mr. Ullman’s. 

Judgment was rendered for defendants in the Circuit Court, 
which was reversed in the District Court. Many points are made 
by counsel, some of which we will consider. The plaintiff’s peti- 
tion is attacked, and no judgment, it is claimed, can be rendered 
upon it, and if it will sustain a judgment it can only be one for a 
false return; when the evidence shows that if the constable be in 
fault at all it is for not paying over money. The petition is double. 
It improperly combines in one count matters that can be properly 
joined, but should be in different statements, to-wit: a complaint 
for false return, and for not paying over money collected. But 
the record shows no objection taken to this duplicity below, and 
it is too late to make it now. Informalities in pleading should 
be objected to when -they can be rectified by amendment. 

The plaintiff claims that the justice of the peace had no juris- 
diction to render a judgment for $217 in favor of Ullman, there- 
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fore the execution was void upon its face, and could be no 
justification to the officer. The special act of March 28, 1863, 
gives justices in Buchanan county concurrent jurisdiction with 
the Circuit Court upon notes and bonds, under $250, for the pay- 
ment of money. ‘This act has never been expressly repealed, nor 
is it ‘repealed by or repugnant to the provisions of the General 
Statutes,”’ but is recognized as in force by section 6, chapter 224, 
of such statutes. The plaintiff also claims that the judgment 
in favor of Ullman is void for the reason that the summons was 
not served fifteen days before the day of the appearance named 
therein. (Gen. Stat. 1865, § 19, ch. 178.) The summons was 
issued and served September 8, and judgment by default entered the 
17th of the same month. This judgment is clearly void, and can 
be questioned collaterally. No question is better settled than that 
a judgment by default, rendered upon service, within the time the 
law prescribes, is invalid. The requirements of the statute in 
this regard are imperative. This is so fully discussed and clearly 
settled in Saunders v. Rains, 10 Mo. 770, and in Williams v. 
Bowen, 26 Mo. 601, in our own State, to say nothing of deci- 
sions elsewhere, that the question is not open for discussion. But 
it does not hence follow that the officer is not protected by his 
writ. If the court has no jurisdiction over the subject matter, 
the officer is supposed to know it; and an execution issued upon 
such judgment is no protection to him. It is his duty to refuse 
to serve it. But if the court has jurisdiction over the subject 
matter, and has only failed to obtain jurisdiction of the person, 
an execution will protect the officer, provided this failure does not 
appear upon the process in his hands. He is not presumed to 
know of the regularity or legality of the judgment. If the court 
has power to render such a judgment, and nothing appears against 
its validity, it would be a great hardship to hold him responsible 
for the errors of the court. This is the uniform doctrine, and is 
elaborated by Judge Marcy in Savacool v. Boughton, 5 Wend. 170. 
See State ex re/., etc., v. Shacklett, 37 Mo. 280, where the tax 
collector was held responsible on his official bond for coercing the 
payment of taxes upon property exempt from taxation, on the 
ground that the face of his papers, his tax-book, showed that 
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the property belonged to a class that was exempt from taxation. 
In the case before us it may be said that the constable served the 
writ of attachment and summons, and knew that the time given 
Byers to make his appearance was insufficient. But Byers might 
have actually appeared and answered to the case, and thus waived 
the defect. \ The execution does not show whether judgment was 
rendered on default or on trial. Hence it is no notice. 

But the constable proceeded further. He was not content with 
the performance of his ministerial duties. He assumed the office 
of a court, and undertook to decide between the conflicting claim- 
ants to the property. He might do it—but only at his peril. He 
has no judicial powers, and is not entitled to the protection neces- 
sarily given to courts in making wrong decisions. If he decides 
rightly, it is well. He cannot be made responsible, because the 
right party has received the money, and not because he had any 
power to say who should receive it. If he decides wrongly, he 
is responsible, because he has refused to pay over the money to 
the party entitled to it. If we were to recognize his right to pass 
upon this question by protecting him in his decision, parties would 
be without remedy, for there is no appeal. Fortunately for 
suitors, the law has pointed out another way. Section 50, chapter 
141, of the General Statutes, provides a mode for settling all 
questions of priority between different attaching creditors. The 
constable should have compelled the parties to avail themselves of 
the provisions of this statute and procure a legal settlement of the 
question, and not undertake what is outside of his duties. It is 
enough for him to obey the mandates of the court; and, when 
different mandates conflict, resort should be had to the courts, 
especially when there is an express provision of the statute upon 
the subject. The constable, Clark, in deciding this question, did 
so at his peril, and, in deciding in favor of a void judgment, 
and in paying over the money in his hands to satisfy it, and in 
refusing to pay over to the plaintiff sufficient to satisfy his judg- 
ment, committed a wrong for which he and his securities are 
responsible. 

This view of the defendants’ liability renders it unnecessary to 


consider the other points raised upon the record. All the facts 
23—xXLII. 
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are before us, and judgment will be rendered in this court for 
the amount due the plaintiff upon his execution and costs, 
which should have been the judgment of the Circuit Court. The 
other judges concur. 





JAMES GILLESPIE, Appellant, v. Francis E. Stone, Respondent. 


1: Supreme Court — Evidence— Civil Causes.—In a civil cause, where the 
court trying it approves the verdict by refusing to set it aside, and there is not 
an entire want of evidence in its justification, the Supreme Court will not 
interfere and reverse, although the verdict may seem to be greatly against the 
weight of evidence. 


Appeal from Fourth District Court. 
Burgess, for appellant. . 


When the evidence does not support the verdict, as in this case, 
the Supreme Court will reverse the judgment and grant a new 
trial. (Robbins v. Alton Ins. Co., 12 Mo. 380; Williams v. 
State, 9 Mo. 268; Allexander v. Harrison, 88 Mo. 258; Tiffin 
v. Forrester, 8 Mo. 642; Nelson v. Boland, 87 Mo. 432; Henry 
vy. Forbes, 7 Mo. 455; State v. Burnside, 87 Mo. 343; Lackey 
vy. Lane, 7 Mo. 220; Heyneman v. Garneau, 33 Mo. 565; Clem- 
ens vy. Laveille, 4 Mo. 80; Scott v. Brockway, 7 Mo. 61; Bybee 
v. Kinote, 6 Mo. 53; Oldham y. Henderson, 4 Mo. 295; Mul- 
liken v. Geer, 5 Mo. 489; Shobe v. Morris, 6 Mo. 489; Dooley 
v. Jenning, zd. 61; Campbell v. Hood, zd. 211; State v. Mans- 
field, 41 Mo. 470.) The rule of law is well established that 
in.causes where the verdict of the jury has been given contrary to 
the evidence, or where there is no evidence at all to support the 
verdict, as in this case, a new trial will be granted. (Lowry v. 
Orr, 1 Gillm., Ill., 70; Scott v. Blumb, 2 Gillm. 595; Keagy v. 
Hite, 12 Ill. 99; Baker v. Pritchell, 16 Ill. 66.) 


- 4. M. Mullins, for respondent. 


_ The verdict of the jury should not be set aside because it may 
appear to be against the weight of the evidence in the cause. 
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The jury are, from the very nature of things, the rightful and 
legitimate triers of the facts. (State v. Burnside, 37 Mo. 346; 
McAfee v. Ryan, 11 Mo. 364.) 


CuRRIER, Judge, delivered the opinion of the court. 


The plaintiff seeks to reverse the judgment below on the sole 
ground that the verdict rendered in the cause is not sustained 
by the evidence. In a civil cause, where the court trying it 
approves the verdict by refusing to set it aside, and there is not 
an entire want of evidence in its justification, as there is not here, 
this court will not interfere and reverse, although the verdict 
may seem to be greatly against the weight of evidence. This 
has been too often decided to require further comment. (11 Mo. 
364; 19 Mo. 246; 387 Mo. 346; 41 Mo. 473.) 

The judgment of the District Court is affirmed. The other 
judges concur. 





GOVERNOR, OPINION OF COURT IN RESPONSE TO. 


1. District Court— Power of Legislature to repeal statute concerning.— The 
Legislature has power to repeal chapter 135 (Gen. Stat. 1865), concerning 
District Courts. But, under section 12, art. VI, of the State constitution, 
no case can reach the Supreme Court, either by appeal or writ of error, except 
on final judgment taken from one of these courts; and the repeal of the law 
providing for their organization, while this constitutional provision remains in 
force, would effectually stop all cases from being brought to the Supreme 
Court. 


Following is the letter of his Excellency Governor McClurg : 


JEFFERSON City, Mo., February 8, 1869. 


Hoy. Davip WaGNER, PHILEMON Buiss, and WARREN CURRIER, 
Judges Supreme Court of Missourt. 


GENTLEMEN — By authority of the eleventh section of the sixth 
article of the constitution, I desire to take your opinion as to 
whether the Legislature has power, under the constitution, to 
repeal chapter 135 of the General Statutes, in reference to Dis- 
trict Courts. 
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I deem the question of sufficient importance to warrant me in 
asking your opinion ; and if you concur with me as to such import- 
ance, I desire that you will give me your opinion as early as 
practicable. 

Very respectfully, your obedient servant, 
J. W. McCuure. 


ANSWER. 


The question propounded is whether the Legislature has power 
under the constitution to repeal chapter 135 of the General Stat- 
utes, in reference to District Courts. 

There can be no doubt about the power of the Legislature to 
repeal this chapter, or any other mere statutory enactment. 

But the consequence of the repeal is another matter, and, © 
though not expressed, we presume led to the inquiry. 

The constitution (Art. VI, § 12) makes the establishment 
of District Courts imperative on the Legislature; and it further 
declares that, after the establishment of District Courts, no appeal 
or writ of error shall lie from any Circuit Court or inferior court 
of record to the Supreme Court, but shall be prosecuted to the 
District Court, from the final judgments of which an appeal or 
writ of error may be taken to the Supreme Court in such cases as 
may be provided by law. 

In pursuance of this clause the Legislature established the Dis- 
trict Courts in this State; and the provision seems to be positive 
and express that, after they are so established, no case can reach 
the Supreme Court, either by appeal or writ of error, except on 
final judgment taken from one of these courts. 

Having been so established, in our opinion the repeal of the 
law providing for their organization, whilst the constitutional pro- 
vision remains in force, would effectually stop all cases from being 
brought to the Supreme Court. Davip WaGnNeER, 

P. Buiss, 
WarrEN CURRIER. 


To Goy. J. W. McCrura. 
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THE SUPREME COURT 
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Moses H. Rucewes- and Jacop M. Brxter, Plaintiffs in Error, 
v. SanaAH A. CoLurer ef al., Defendants in Error. 


1. Corporations — Ordinances, validity of, how tested.—The real test of all 
ordinances passed by an incorporated body is the intention of the Legislature 
in granting the charter. Corporations cannot make ordinances contrary to 
their constitution. 

2. Corporations — Legislative and ministerial powers, delegation of.— There 
is a clear distinction between legislative and ministerial powers. The latter 
may be delegated; the former cannot. Legislative power implies judgment 
and discretion on the part of those who exercise it, and a special confidence 
and trust on the part of those who confer it. 

8. City of St. Louis — Charter — Repaving of Streets, by whom ordered.— The 
nineteenth section of ordinance No. 5399 of the ordinances of the city of 
St. Louis, entitled “An ordinance establishing and regulating the engineer 
department” (Rev. Ord. 1866, p. 828), which provides that, within certain 
limits therein designated, the mayor is ‘authorized to cause the carriage-ways 
of the streets thereof to be repaved with wooden pavements, wherever and 
whenever he shall deem it necessary,” is contrary to the provisions of section 
8 of an act of the General Assembly of the State of Missouri, entitled “An 
act supplementary to the several acts to incorporate the city of St. Louis,” 
approved March 5, 1855 (Rev. Ord. 1866, p. 108), which provides that, ‘in 
all cases where the city council shall deem it necessary, and also in all cases 
where the owners of the major part of the lots or land fronting on any 
paved street, or portion of a paved street, may petition for repaving the same, 
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7. 


s. 


the city council shall cause such repaving to be done in manner prescribed by 
ordinance.” Said section 19 of said ordinance is therefore void. It was the 
intention of the Legislature, in conferring this power to repave streets, that 
tke council should act, in determining this subject, in its legislative capacity ; 
and power to act in that capacity cannot be delegated. 

City of St. Louis — Charter —Repaving Streets — By whose direction to be 
done — Design of Legislature.— The Legislature clearly intended to place the 
responsibility of determining the matter of repaving the streets upon the city 
council, acting officially, when the initiatory steps were not taken by the 
property-owners themselves. The trust is, in effect, the power of taxation, 
which is the exercise of sovereign authority; and nothing but the most plain 
and explicit language can justify a court in holding that the Legislature 
intended to confer such exorbitant power on the mere discretion of a single 
eity officer. 


. City of St. Louts—Charter—City Council— Repaving Streets— Policy 


of Legislature coneerning.— Said nineteenth section is not only violative of 
the express and positive language of the statute, but it defents the whole pol- 
icy which was a primary consideration in its passage. That exercise of judg- 
ment, discretiov, and care which the persons most deeply interested had a 
right to expect on the part of those to whom they committed this important 
trust, perhaps on account of their peculiar fitness, is, by the operation of sec- 
tion 19, absolved and shifted, and placed in the mere discretion of a city 
officer. 


City of St. Louis — Amended Charter— Repairing and repaving streets.— 
The act “supplementary,” etc., above cited (Rev. Ord. 1866, p. 107), most 
clearly distinguishes between repairing the streets and repaving them, and 
makes separate provision for the two cases. No special ordinance is required 
in the case of repairs, but repaving is not placed in the same situation. 


Invalid Ordinance — Subsequent approval of contract made under, effect 
of.—The subsequent approval of a contract, made under the provisions of 
section 19 of the ordinance above cited, is not sufficient to impart life or vital- 
ity to the contract made by the mayor, which was wholly void at its inception. 
The provision of the charter that every contract, although made in pursuance 
of a valid ordinance, is to be submitted to and approved by the council before 
it is final and cemplete, is designed to hold a check and control over the officer 
making the contract, and to see that it is made conformably to law; but it 
does not relate back to or cure defects in the ordinance itself. 


On RE-HEARING. 


Legislature— Powers, delegation of —City Council —Improvement of 
Streets.— The Legislature, in the delegation of power in the city charter, had 
the undoubted right to impose such restrictions as it saw proper; and if it 
deemed it proper and wise to require an act of legislation on the part of the 
city council in the matter of the repavement of the streets, or that they should 
act in a certain way or on certain conditions, the requirements must be com- 
plied with, else the proceedings will be void. A municipal corporation must 
conform strictly to the statute giving it power, or its acts will have no vitality. 
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9. City of St. Louis— Streets, repaving of —Power of, to be exercised by 
ordinance.— The power of ordering the streets to be repaved could be exer- 
cised only by passing an ordinance, when the city council deemed it necessary, 
or when a petition was presented by the owners, or a major part of those 
owning lands or lots in any paved street, requesting it to be done. There is 
no other mode pointed out by the charter, and the mode here expresses the 
measure of power. 

10. Congress, right to delegate powers, compared with that of a city coun- 
cil.— Cases where Congress has delegated its powers to the President bear no 
analogy to those where a city council delegates powers to a mayor. In the 
one case, by every rule of construction, the corporation is confined within the 
limits of its chartered powers. In the other case, the government is invested 
with the attributes of sovereignty, and always has resorted, and must resort, 
to many things lying within the vast domain of implied power. 


Error to St. Louts Circutt Court. 


The facts of the case, as agreed upon by the parties, appear in 
the opinion of the court. 


R. M. Field, and .2. M. Sterling, for plaintiffs in error. 


The question arising in the present case is whether the nine- 
teenth section of the city ordinance establishing and regulating 
the engineer department is comformable to the city charter. 

The specific objection made and sustained in the court below 
was that the section in question amounted to a delegation to the 
mayor of the legislative power of the council, and the same was 
for that reason invalid. Consequently, all the work of the con- 
tractor was done under the authority of the mayor alone, and not 
under the authority of the council. 

It will be proper, in the first place, to refer to such clauses of 
the charter as have an immediate bearing on the subject to be 
considered. 

The ordinance in question was passed on the 5th day of August, 
1864, and the general charter then in force was that of 1851. 
By the terms of this charter the council was empowered ‘to 
open, alter, abolish, widen, extend, establish, grade, pave, or 
otherwise improve, clean, and keep in repair, streets, avenues, 
and alleys.”” The same charter authorized the levying a special 
tax on the adjoining property-owners for grading and paving 
sidewalks. 
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The second section of the amendatory act of 1855 extends the 
provision as to a special tax on adjoining property-owners to all 
cases where streets are repaved. The third section of the same 
act is in these words: ‘‘ Sec. 3.° In all cases where the city coun- 
cil shall deem it necessary, and also in all cases where the owners 
of the major part of the lots or lands fronting on any paved 
street, or portion of the same, may petition for repaving the 
same, the city council shall cause such repaving to be done in 
the manner prescribed by ordinance.” 

The charter of 1851 provides that all work shall be let out by 
the city engineer to contractors, but that all contracts must be 
submitted to and approved by the council, or they will be invalid. 
This provision has been retained to the present time. 

The foregoing statement of the provisions of the charter is 
believed to embrace all that is material to the present inquiry. 

It is manifest that there is no plausible ground for contending 
that the work which is the subject of the present litigation was 
not done under the authority of the council. The contracts under 
which the plaintiffs acted were formally approved by the council ; 
and they were entered into in pursuance of an ordinance passed 
by the council and approved by the mayor. 

The objections taken to the ordinance will now be considered. 

I. It is objected that the ordinance does not prescribe the 
manner of the work as the act of 1855 requires. The answer is: 

1. The ordinance requires that the pavement shall be made of 
wood, and this is enough. It must be borne in mind that the 
streets to be repaved had all been long established in their direc- 
tions, grade, and dimensions. In respect to such streets, it is 
conceived that the manner of the repavements could refer to 
nothing else than the material to be used. 

2. The act of 1855 ought not to be construed as a limitation 
on the power of the council, but rather as a reservation of power 
to the council, to be exercised or not, at its pleasure. 

The case of Noyes v. Ward, 19 Conn. 250, will illustrate 
and confirm this position. The council of the city of Norwich 
passed an ordinance authorizing the street surveyor ‘‘to make, 
maintain, and keep in repair all the streets and highways in the 
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city, under such regulations and directions as the common council 
may from time to time prescribe.” No regulations were pre- 
scribed by the council, and the courts held that he was justified 
in acting by the ordinance. ) 

The same point was decided by this court in St. Louis v. 
Oeters, 36 Mo. 463. The amendatory act of 1859 provides that 
‘¢the common council may cause sewers to be constructed in 
each district, and sewers shall be made of such dimensions as may 
be prescribed by ordinance.”” It happened that the council did 
not prescribe the dimensions of the sewer in question ; and coun- 
sel, of course, objected that the ordinance was void and the work 
illegally done. This court dispatched the objection in the follow- 
ing terms: ‘‘It is objected that the ordinance did not prescribe 
the dimensions of the sewer. The act gives the council power to 
prescribe the dimensions ; and the ordinance authorizing the city 
engineer to construct the sewer gave him power to determine the 
dimensions of this particular sewer. It is not made a condi- 
tion precedent, either of the power of the council or of the 
authority of the engineer. We do not see that this objection 
can be of any avail to the defendant.” 

3. The ordinance requiring a street to be paved is, under the 
charter, merely initiatory of the contract under which the work 
is to be done. If the charter had expressly declared that the 
ordinance should specify the mode and manner in which the work 
was to be done, such a provision could not justly be construed as 
being more than directory, a non-compliance with which would 
not avoid the contract. 

4. The section of the ordinance in question is sustained by the 
general power to repair the streets conferred upon the council 
by the charter of 1851. For, when subsequent improvements 
are made to subsisting streets, previously put in proper condition, 
such improvements fall under the denomination of repairs. (Peo- 
ple v. Brooklyn, 21 Barb. 494.) There is, then, no need to 
refer to the amendatory act of 1855 to sustain the ordinance. 

II. Another objection taken to the ordinance is that it dele- 
gates to the mayor the legislative power of the council, in this: 
that it leaves to the discretion of the mayor to determine what 
portions of a large number of streets shall be repaved. 
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The general rule is indisputable that legislative power, imply- 
ing, as it always does, judgment and wise discretion in those who 
exercise it, and a special confidence on the part of those who 
confer it, cannot be delegated over. 

It is otherwise in regard to executive or ministerial duties. 
These may always be delegated to others. 

Now, the making or repairing of streets is, in its nature, a 
merely executive or ministerial act. (Jn re Morris Square, 2 
Hill, 21; People v. New York, 5 Barb. 42; Camden v. Mulford, 
2 Dutch. 49.) 

Such powers must be delegated, or they cannot be exercised at 
all. And all the incidents must follow the nature of the princi- 
pal power, including the time, order, mode, and manner in which 
the work is to be done. In truth, many of these incidents are 
of such a nature that they can never be withdrawn from executive 
discretion. Take, as an illustration, the power to make repairs 
of the streets. This power is vested by the charter in the coun- 
cil, and by a general ordinance is delegated to a subordinate 
officer. On the reasoning of the court below, this ordinance is 
void, as an illegal delegation of authority. It would follow that 
whenever a culvert gives way, or the pavement sinks by the col- 
lapse of a sewer, there must be a special ordinance for the par- 
ticular case, before the officer can act. This would be very 
unreasonable. . 

It does not give a just idea of the ordinance to represent it as 
limiting the repavements of the streets to such as might be 
directed in the discretion of the mayor. The truth is, the ordi- 
nance confers the authority to repave all the streets within the 
assigned limits, and the discretion of the mayor is restricted to 
the time and order in which the work is to be done. These, as 
we have just seen, are proper subjects of executive discretion. 

There is manifestly a particular reason in the present case for 
leaving this matter to the discretion of the mayor. All the streets 
to which the ordinance extends were already paved. The intent 
was to substitute the wooden pavement for the old pavement when 
the latter became worn out. As the necessity for a new pave- 
ment would arise at different times along the several lines of the 
streets, it was very properly referred to the mayor to order the 
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repavement to be made, from time to time, as the necessity for it 
should exist. The case, then, stands upon the same reason that 
applies to repairs, which must be made occasionally, as the neces- 
sity for them may arise. 

Great stress was laid, in the court below, upon these words in 
the nineteenth section: ‘‘ wherever and whenever the Mayor shall 
deem it necessary ;”? and it is supposed that the decision of the 
court turned upon these particular words, and that the result 
would have been different if they had been omitted from the 
section. 

Now, it is manifest that these words do really express no more 
than what Would have been implied if they had been omitted. To 
test this, suppose the words were stricken from the section. 
The mayor then would have been authorized, without qualifica- 
tion, to cause all the streets within the limits fixed by the section 
to be repaved. But several miles of pavement can not be laid 
down uno tctu. Time is essential to the performance of the 
work, and this must necessarily be fixed by the officer who con- 
trols the work. So that the mayor must have exercised the same 
discretion as at present if the words in question had not been 
inserted in the section at all. 

Since the ordinance of 1864 was passed, a new charter has 
been given to the city, substantially the same as the old charter on 
all the points bearing upon the present questions. There is some 
change of phraseology, but it is believed that the principles on 
which this case is to be decided remain unaffected. Counsel, 
therefore, have not deemed it necessary to enter into a particular 
examination of the present charter. 


Hitchcock § Lubke, and Voorhies & Mason, for defendants 
in error. 


I. The contract sued on, if valid at all, can only be so by 
reason of the validity of section 19 of ‘‘An ordinance establishing 
and regulating the engineer department,’? which ordinance was 
adopted by the city council of St. Louis and approved August 5, 
1864; for plaintiffs expressly set out that section in their petition 
as the authority under which said contract was made. Defendants 
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insist that said section 19 was not authorized by the city charter, 
but was ultra vires and void; and if so, no claims based upon 
said section 19 can prevail. 

Il. It is conceded that the question of the authority of the city 
council to pass the ordinance in question depends on the true con- 
struction of the act amending the city charter, approved March 
5, 1855, and which is found on page 351 of Session Acts 1855, 
also on pages 107-8 of Revised City Ordinances of 1866. Sec- 
tion 8 of this act exclusively relates to the subject of repaving 
streets in the city of St. Louis. By that section such repaving 
is authorized to be done only in one of two cases, neither of which 
appears by the record to have existed here. 

III. Section 19 of said ordinance was ultra vires and void, in 
this: that it was an attempt to delegate to the. mayor of the city 
of St. Louis a legislative discretion which section 3 of the act of 
March 5, 1855, expressly committed to the city council as such. 
It is not pretended here that any of the property-owners petitioned 
or desired this repaving to be done. The only other condition 
under which this work could lawfully be ordered or contracted for 
was ‘* where the city council shall deem it necessary.”? There is 
no expression whatever by the city council of any opinion or belief 
that either this particular work sued for, or any of the repaving 
embraced within the terms of section 19 in question, was in fact 
necessary. There was not, then, any authority under the charter 
to make this contract; and section 19 of the ordinance was, in 
effect, an attempt by the city council to amend the city charter 
itself by an ordinance striking out the words ‘‘ city council”? and 
substituting ‘‘ mayor”? instead. 

IV. The maxim delegatus non potest delegare applies to 
every case where functions in their nature judicial are to be exer- 
cised by a person or persons charged with a duty or power; and 
one vital difference between legislative and ministerial powers is 
that the former cannot be delegated—the latter may. (Sto. on 
Ag. §§ 11-15; Broome’s Leg. Max. 569; Lyon v. Jerome, 26 
Wend. 485; 13 Cal. 540-545; Kavanagh v. Brooklyn, 38 Barb., 
N. Y., 232.) 

V. Corporate ‘powers, especially where they invoive taxing, 
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will be strictly construed, and cannot be claimed or executed 
unless clearly within the limits and executed in the precise mode 
pointed out by the charter. (Beatty v. Knowles’s Lessee, 4 Pet. 
152; United States v. Robertson, 5 Pet. 641; Thacher v. Dart- 
mouth Bridge, 18 Pick. 501; Sharp v. Speir, 4 Hill, N. Y., 76, 
83; Sharp v. Johnson, zd. 92, 99; Cowan v. West Troy, 43 
Barb., N. Y., 48; Clark v. Davenport, 14 Iowa, 494; McSpedon 
v. New York, 7 Bosw., N. Y., 601; Zottman v. San Francisco, 
20 Cal. 96; Pimental v. San Francisco, 21 Cal. 351; State v. 
Hudson, 5 Dutch., N. J., 104; Baltimore v. Porter, 18 Md. 
284; McCracken v. San Francisco, 16 Cal. 591; Grogan vy. 
San Francisco, 18 Cal. 590; Johnson vy. Common Council, 16 
Ind. 227; Thompson vy. Schermerhorn, 6 N. Y. 96; Bloom v. 
Burdick, 1 Hill, N. Y., 141.) 

VI. The power of deciding upon the necessity of repaving any 
given street or streets is given by the charter (§ 8, Act of March 
5, 1865) exclusively to the ‘‘ city council,” unless in cases where 
the adjoining owners shall petition; and the city council alone can 
decide this question, and until they do actually decide it no power 
to contract for such work exists. The repairing of streets, etc., 
is a different thing, and is expressly provided for separately in 
section 2; and for this purpose general power is given by section 
2 to the city engineer. But the work in this case is repaving, not 
repairing ; and nowhere in the act is authority given to anybody 
to leave any such work to the future discretion of the mayor. 

VIl. The Legislature having designated ‘‘ the city council’’ as 
the body to exercise the necessary discretion in this matter, it 
must be exercised by them in the regular course of their legisla- 
tive functions. (Ea parte Winsor, 3 Sto. 411.) 

VIII. Nothing in section 19 in question purports to be an 
exercise by the council of the legislative discretion thus intrusted 
to them. It is left absolutely to the mayor to cause such work to 
be done, at any point or points within a given district covering 
miles of streets, ‘‘ whenever and wherever he shall deem it neces- 
sary ;”? and he is not required to act at all. It is conceded by 
counsel for plaintiffs that if the mayor had not for twenty years 
“* deemed it necessary,”’ he was under no obligation or duty what- 
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ever to contract for any such work. The word ‘‘ authorize,” in 
section 19 of the ordinance, is in no sense an expression of the 
opinion of the council that they deem it necessary to do the work ; 
it is not even a command to the mayor to form a judgment of his 
own. It says, in effect, simply this: that if the mayor should 
form an opinion of his own, and if the mayor’s own private 
opinion should be that the work was necessary at any particular 
place, and if he should, upon that opinion, choose to make con- 
tracts why, then, he is ‘‘ authorized”? to do so. But it also 
contains the alternative that if the mayor do not choose to form 
an opinion, or if his opinion when formed is adverse — why, he 
need not do anything about it. But as for the city council, they 
decline to express any opinion on the subject. 

IX. The power delegated to the mayor is one susceptible 
of great and dangerous abuse, and no court will presume, from 
anything short of express words, that the Legislature intended to 
confer or authorize it to be conferred on him. (Thompson 
v. Schermerhorn, 6 N. Y. 96; Clark v. Davenport, 14 Iowa, 
494, 560.) 

X. The passage of a resolution by the city council, approving 
the contract after it was made, could not give validity to that 
which was originally unlawful. It was not even in apparent 
pursuance of the charter, which (§ 8, Act of March 5, 1855) 
required the work to be done as prescribed by ordinance. (Mc- 
Cracken v. San Francisco, 15 Cal. 592, 622-3, affirmed in 18 
Cal. 591; Zottman v. San Francisco, 20 Cal. 96, 102-3 ; Cowan 
v. West Troy, 43 Barb., N. Y., 53; Hodges v. Buffalo, 2 Denio, 
113.) 

XI. The plaintiffs, in entering into this supposed contract, took 
the risk of its validity, and were bound to know that the require- 
ments of the city charter had been fully complied with. (Cowan 
v. West Troy, 43 Barb. 53; Brady v. New York, 16 How. 432; 
Johnson v. Common Council, 16 Ind. 227.) 

XII. It is perfectly obvious that when, in 1855, the Legisla- 
ture amended the city charter on this very subject, the intention 
of the amendment was not only to impose upon the property- 
owners the cost of grading, repairing, paving, and repaving, but 
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also expressly to separate the work of repairing from that of 
repaving, and to provide for and authorize the latter, under con- 
ditions and restrictions wholly different from the former. Con- 
sidering the nature and enormous cost of paving and repaving, as 
compared with repairing streets already made, the reason of the 
difference is obvious. And, in fact, while section 2 left it to the 
city engineer to keep the streets in repair under the control of 
the council, section 3 expressly throws upon ‘‘ the city council,” 
as such, the duty and the responsibility of judicially determining 
the necessity of such work before it could be done, unless, of 
course, where the owners petitioned for it. By this requirement 
the property-owners are protected, as far as may be, by the pub- 
licity which the charter provisions as to passing ordinances require ; 
by the opportunity thus given to property-owners to know, 
inquire, and remonstrate ; and by the personal and official respon- 
sibility of the members of the council to their constituents. But 
by section 19 of this ordinance, every such guard is thrown down, 
and the disbursement of millions of dollars is left to the decision— 
it may be to the corrupt decision—of one man, whose purposes no 
one may know or dream of till too late, except those who are to 
profit by it. Is this what the Legislature intended? Such a con- 
struction of the charter is in the teeth of every principle which 
the courts have so zealously declared for the protection of the 
citizens. (State v. City of Hudson, 5 Dutch., N. J., 106, 110; 
Bloom v. Burdick, 1 Hill, N. Y., 142; Baltimore v. Porter, 18 
Md. 284, 298. ) 


Waener, Judge, delivered the opinion of the court. 


This was an action brought in the St. Louis Circuit Court to 
enforce the payment of a special tax bill issued by the St. Louis 
city engineer under a street-paving contract. 

The petition sets forth, in substance, that the defendants are 
the proprietors of a lot in block No. 11 in St. Louis, fronting on 
the south upon Olive street, and on the west upon Commercial 
street. The petition also sets out verbatim the nineteenth section 
of an ordinance entitled ‘‘ An ordinance establishing and regu- 
lating the engineer department,” approved August 5, 1864. The 
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section is in the following words: ‘‘Sec. 19. In that portion 
of the city bounded on the north by the north side of Carr street, 
on the west by the east side of Ninth street, on the south by the 
south side of Poplar street, and on the east by the Levee, the 
mayor is hereby authorized to cause the carriage-ways of the 
streets thereof to be repaved with wooden pavement wherever and 
whenever he shall deem it necessary ; and he may instruct the city 
engineer to cause any street or portion of street within the above 
described limits to be so repaved under the contract, which shail 
be let out in the usual manner.” 

The petition then states that the city engineer, acting under the 
authority of said ordinance, entered into a contract with the 
plaintiffs to repave Olive street and Commercial street in front of 
the property of the defendants and others; that the contract was 
submitted to and approved by the city council on the 14th day of 
June, 1867; that the work under the contract was done by the 
plaintiffs, and a special tax bill delivered to the plaintiffs against 
the defendants by the city engineer, amounting to $613, and that 
the defendants have refused to pay the same. The petition asks 
judgment for the said amount, with fifteen per cent. interest, and 
@ special execution against the property chargeable with the lien. 

The defendants appeared in the Circuit Court and filed a demur- 
rer to the petition, assigning the following grounds: 1st. That 
the nineteenth section of the city ordinance set out in the petition 
was not authorized by the city charter, and was illegal and void. 
2d. That the work done by the plaintiffs was done without author- 
ity of law or of any valid city ordinance. 

The Circuit Court in general term sustained the demurrer, and, 
the plaintiffs declining to take leave to amend, the court rendered 
a final judgment for the defendants. The case is now brought 
into court by writ of error. 

The material question arising is whether the nineteenth section of 
the city ordinance establishing and regulating the engineer depart- 
ment is comformable to the city charter. The act supplementary 
to the several acts to incorporate the city of St. Louis, approved 
March 5, 1855, and which was in force when the above ordinance 
was passed, provides, in section 3, that ‘‘in those cases where the 
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city council shall deem it necessary, and also in all cases where 
the owners of the major part of the lots or lands fronting on 
any paved street or portion of a paved street, or any paved alley 
or portion of a paved alley, may petition for repaving the same, 
the city council shall cause such repaving to be done in the manner 
prescribed by ordinance.” 

The objection made by the demurrer and sustained in. the 
court below was the invalidity of the ordinance under which 
the work was done; and the reasons given in support of that 
objection are that the nineteenth section amounted to a delegation 
to the mayor of the legislative power of the council, and that 
consequently all the work of the contractors was done under the 
authority of the mayor alone, and not under the authority of the 
council. 

The real test of all ordinances passed by an incorporated body 
is the intention of the Legislature in granting the charter. Cor- 
porations cannot make ordinances contrary to their constitution. 
Mr. Justice Story says: ‘‘ When the corporation itself is pointed 
out as the proper functionary to execute a discretionary power, 
the true conclusion is, in the absence of all other provisions, that 
it must be solely exercised by the corporation at its legal meeting 
held for that purpose.” (Ez parte Winsor, 3 Story, 411.) 

There is a clear distinction to be observed between legislative 
and ministerial powers. The former cannot be delegated ; the 
latter may. Legislative power implies judgment and discretion 
upon the part of those who exercise it, and a special confidence 
and trust upon the part of those who confer. it. 

The charter designates and prescribes two conditions upon 
which streets may be repaved: First, where the city council 
shall deem it necessary; and secondly, where the owners or a 
major part of them owning lands or lots fronting on any paved 
street shall petition for the same. The natural and inevitable 
conclusion is, that it was the intention of the Legislature, in con- 
ferring the power, that the council should act, in determining this 
subject, in its legislative capacity. Indeed, the language-will bear 
no other construction. I can perceive no authority whatever in 


the charter that would justify the council in referring to another 
24—vOL. XLIII. 
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person or body the right to determine when the work of repaving 
should be done. The Legislature intended clearly to place the 
responsibility of determining the matter upon the city council, 
acting officially, when the initiatory steps were not taken by the 
property owners themselves. The trust is one of great and peculiar 
importance, as the expenses of the improvements are by the law 
to be paid by the owners of the property. It is, in effect, a power 
of taxation, which is the exercise of sovereign authority; and 
nothing but the most plain and explicit language can induce or 
justify a court in holding that the Legislature intended to confer 
such exorbitant power on the mere discretion of a single city 
officer. The charter not only contains no language from which 
the authority can be deduced, but to my mind it clearly expresses 
the intention of confining the exercise of the power to the city 
council, the members of which are elected by and responsible to 
those upon whose property they are thus allowed to impose a tax. 
It was no doubt with this view that the statute was passed, the 
Legislature deeming that the responsibility of each member to 
his constituents who were immediately interested in the work, and 
who had to bear the burdens, would be a check upon the improvi- 
dent exercise of the power, and an inducement to the wise and 
discreet exercise of the legislative judgment of the council. But 
the nineteenth section of the ordinance is not only violative of 
the express and positive language of the statute, but it defeats 
the whole policy which was a primary consideration in its passage. 
That exercise of judgment, discretion, and care, which the persons 
most deeply interested had a right to expect on the part of those 


‘to whom they committed their important trust, perhaps on account 


of their peculiar fitness, is absolved and shifted, and placed in the 
mere discretion of a city officer. 

There is nothing imperative on the mayor; he may act, or not, 
at his mere pleasure and caprice. It is easy to perceive that such 
a power might be susceptible of the greatest abuse, and the law 
has wisely withheld it. 

There being no action taken by the council in which it was 
deemed necessary that the street in question should be repaved, 
nor any petition presented by the major part of the persons own- 
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ing property fronting thereon, the section in controversy must be 
held to be ultra vires and void. 

It is contended by the counsel for plaintiffs in error that the 
ordinance may be sustained by virtue of the power given in the 
act authorizing and empowering the city engineer, under the con- 
trol of the city council, to repair and keep in repair all streets 
and alleys in the city of St. Louis, and to this end cause all the 
necessary work to be done. 


But this is evidently not the intention of the statute. The 
second section of the supplementary act authorizing the city 
engineer to cause repairing to be done specifies distinctly what 
work he shall be empowered to do, other than repairing in the 
first section. The third section, providing for repaving of streets, 
is a separate and independent section, and can only be made 
operative by the performance of one of the alternative precedent 
conditions contained therein. The act most clearly distinguishes 
between repairing the streets and repaving them ; it uses the terms 
as distinct things, and makes separate provision for them. No 

special ordinance seems to be provided in case of repairs. The 
city engineer is empowered by the statute itself with the duty of 
seeing that repairs are made, subject to the control of the city 
council ; but repaving is not placed in the same situation. 


It is also suggested that because the contract in question was 
afterward approved by the council, it ought therefore to be held 
good as done under the authority of the council. But this posi- 
tion is, I think, not tenable. It is certainly not sufficient to 
impart life or vitality to the contract made by the direction of 
the mayor, and which was wholly void at its inception. By the 
charter it appears that every contract, although made in pursu- 
ance of a valid ordinance, is required to be submitted to and 
approved by the council before it is final and complete. This 
provision is obviously to hold a check and control over the officer 
making the contract, and to see that it is made conformably to 
law, but it cannot be made to avail the plaintiffs here. 

With this view of the case, I think judgment should be affirmed. 
The other judges concur. 
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On motion of plaintiffs in error, the cause afterward came up 
for re-hearing. 


R. M. Field, and H. 4. Clover, for plaintiffs in error. 


The general proposition is admitted that legislative power 
conferred on a select body cannot be delegated by such body to 
other persons. But to determine the just application of this rule, 
reference must be had to the nature of the power in question. It 
is not enough that the particular power is conferred upon the 
legislative department. That does not necessarily make it a legis- 
lative power. In every constitution or charter establishing a 
national, state, or municipal government, there will be found to 
be a large mass of powers conferred on the legislative department 
that may be properly denominated administrative powers. The 
execution of these powers is generally confided by the Legislature 
to the discretion of subordinate officers, under such regulations as 
the Legislature may see fit to prescribe. 

The distinction just pointed out was recognized and acted upon 
by the Supreme Court of the United States in Wayman v. South- 
ard, 10 Wheat. 1. In that case it was contended that the pro- 
visions of the judiciary act authorizing the Supreme Court to 
prescribe by rule the manner of serving final process were uncon- 
stitutional, as amounting to a delegation of legislative power. 
The point was overruled by the court. Chief Justice Marshall, in 
giving the opinion of the court, said: ‘‘It will not be contended 
that Congress can delegate to the courts, or to any other tribunals, 
powers which are strictly and exclusively legislative. But Con- 
gress may certainly delegate to others powers which the Legisla- 
ture may rightfully exercise itself. Without going further for 
examples, we will take that, the legality of which the counsel for 
the defendants admit. The seventeenth section of the judiciary 
act, and the seventh section of the additional act, empower the 
courts respectively to regulate their practice. It certainly will not 
be contended that this might not be done by Congress. The 
courts, for example, may make rules directing the return of pro- 
cess, the filing of pleadings, and other things of the same descrip- 
tion. It will not be contended that these things might not be 
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done by the Legislature without the intervention of the courts; 
yet it is not alleged that the power may not be conferred on the 
judicial department. The line has not been exactly drawn which 
separates those important subjects which must be entirely regu- 
lated by the Legislature itself, from those of less interest in 
which a general provision may be made and power given to those 
who are to act under such general provision to fill up the details. 
The difference between the departments undoubtedly is that the 
Legislature makes, the executive executes, and the judiciary con- 
strues, the law; but the makers of the law may commit some- 
thing to the discretion of the other departments, and the precise 
boundary of this power is a subject of delicate and difficult 
inquiry, into which a court will not enter unnecessarily.” 

The actual legislation of Congress furnishes striking illustra- 
tions of the practical application of the principles settled in the 
foregoing decision. In most cases, where the administrative 
powers of the legislative department come to be exercised, it will 
be found that Congress contents itself with indicating the general 
end to be accomplished, and leaves to the executive department 
the selection of the appropriate scheme for the attainment of the 
proposed end. It may be proper to cite a few of the early acts 
of Congress to illustrate this position. The constitution confers 
on Congress the power ‘‘to raise armies.” On the 29th of Sep- 
tember, 1789, Congress passed the first act on this subject; and 
it was provided ‘that, for the purpose of protecting the inhabit- 
ants of the frontiers from the hostile invasions of the Indians, 
the President is authorized to call into service, from time to time, 
such part of the militia of the States as he may judge necessary 
for the purpose aforesaid.” (1 Sto. Laws U. S. 69.) This 
provision was temporary, but was made perpetual at the next ses- 
sion. (Jd. 90.) By the act of March 3, 1791, the President was 
authorized, in his discretion, to raise a body of cavalry, to serve 
for such time and on such terms as he should deem it expedient 
to prescribe. (Jd. 205.) By the act of March 5, 1792, the 
President was ‘‘ authorized from time to time to call into service, 
and for such periods as he may deem requisite, such number of 
cavalry as in his judgment may be necessary for the protection 
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of the frontiers.”? And also, ‘‘in case he shall deem the measure 
expedient, to employ such number of the Indians, and for such 
compensation, as he may think proper.” (Jd. 223.) By the 
act of February 28, 1795, the President was authorized, in 
certain exigencies, to call forth such number of the militia as he 
might deem necessary. (Jd. 389.) The Supreme Court of the 
United States held this act to be constitutional, and that the 
President was the sole judge of the existence of the exigency. 
(Martin v. Mott, 12 Wheat. 19.) 

Congress is empowered by the constitution ‘to provide a 
navy.” By the act of June 5, 1794, the President was au‘hor- 
ized, if it should appear to him to be necessary, to purchase or 
build ten vessels, and to equip the same as galleys or otherwise. 

Congress is also vested with power ‘‘ to regulate commerce with 
the Indian tribes.”? By the act of July 22, 1790, the President 
was authorized to appoint a-superintendent, and to issue licenses 
to trade with the Indians; and the persons licensed were to be 
‘* governed, in all things touching said trade and intercourse, by 
such rules and regulations as the President shall prescribe.” 

The: power to coin money and regulate the value thereof is 
vested in Congress. By the act of March 3, 1795, the President 
was authorized, whenever he should deem it for the benefit of the 
United States, to reduce the weight of the copper coin, and give 
notice thereof by proclamation. (1 Sto. Laws U. S. 407.) 

Under the power to establish the permanent seat of government, 
Congress, by the act of July 16, 1790, authorized the President 
to appoint three commissioners, who, under his direction, were to. 
mark out by metes and bounds a district of territory on the Poto- 
mac river, which district should become the seat of government. 
And the commissioners were further empowered to procure suita- 
ble grounds for public buildings, and, according to plans to be 
approved by the President, to erect suitable buildings for the use 
of the government. (Jd. 101.) 

The constitution confers on Congress the power to regulate 
commerce. This power has been held to embrace the laying of 
embargoes, the erection of light-houses, and the improvement of 
ports and harbors. In these particulars the power has been freely 
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delegated by Congress to executive officers. By the act of June 
4, 1794, the President, during the recess of Congress, was author- 
ized, whenever in his opinion the public safety shall require, to lay 
an embargo on ships in port, and continue or revoke the same 
whenever he shall think proper. (Jd. 342.) By the act of 
August 7, 1789, it was directed that a light-house should be 
erected near the mouth of Chesapeake Bay, at such place as the 
President should direct. (Jd. 33.) So, by the act of March 3, 
1797, the Secretary of the Treasury was authorized to cause buoys 
to be placed in and near the harbor of Boston, for the security 
of navigation. (Jd. 465.) 

Further references illustrating the point under consideration 
might be made; for the practice of delegating to the President 
and subordinate officers the administrative powers conferred on 
Congress has been continued to the present day. But it is 
believed that enough has been presented to show that the position 
of the defendants cannot be maintained. The practice of our 
own Legislature has always conformed to that of Congress in the 
delegation of its administrative powers. Among the early acts 
of the Territorial Legislature was the general road law of 1806, 
by which the power of laying out, constructing, and repairing 
public highways was delegated to the courts of quarter sessions 
for their respective districts. (1 Terr. Laws, 86.) 

By the act of November 10, 1808, it was provided that the 
governor was to appoint commissioners to mark out a road from 
St. Louis to New Madrid, and the same, if approved by the 
governor, was declared to be a public road, to be constructed by 
the several districts, under the order of the courts of quarter 
sessions. (Jd. 285.) 

The making of roads, bridges, and other public improvements, 
was, by the constitution of 1820, enjoined upon the General 
Assembly as a duty. Practically, we know that this business has 
always been committed by the General Assembly to subordinate 
tribunals, municipalities, chartered companies, and individuals. 
The right of eminent domain is a high attribute of sovereignty, 
but it has rarely if ever been directly exercised by the State. 
From the earliest days of the government this right has been 
freely delegated by the Legislature. 
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The attention of the court has been directed to the cir¢umstance 
that the powers to pave the streets and to repair the streets are 
conferred upon the council by the same clause of the charter. 
Now, it is obvious that these powers are of the same character. 
If the one is a power ‘strictly and exclusively legislative,” so is 
the other likewise. The unreasonableness and inconvenience of 
such construction are manifest. The city would never have had 
power under its charter to adopt any general system of repairs, 
for such system would necessarily involve an illegal delegation 
of legislative authority. 

In answer to this the other side is content to cite an amenda- 
tory act, passed in 1855, vesting authority in the city engineer to 
repair the streets. This amendment might relieve the council of 
St. Louis from some practical embarrassment, but it furnishes 
no answer to the argument as to the nature of the power. In 
‘fact, it seems to bear strongly against the doctrine of the other 
side; for, if the power to repair be taken as properly legislative, 
it is surprising that the General Assembly should confer it on an 
inferior ministerial officer. Besides, the inconveniences above 
alluded to would continue ; for the engineer, clothed with legisla- 
tive power, could not act by deputy, and the business of repairing 
all the streets and alleys of this great city, covering more than 
twenty square miles, would be devolved upon one man. 

There are in this State more than thirty chartered cities in 
addition to St. Louis. In every one of the charters the powers 
to pave and repair streets are given to the council in one and the 
same clause of the charter. In none of them is any power to 
repair conferred upon any other officer. It is manifest, therefore, 
that any fanciful distinction established upon a particular amend- 
ment to the charter of St. Louis, if it could avail to relieve the 
defendants in the present:case, would tend to cripple all the other 
cities in the exercise of their power. 

The case of St. Louis v. Oceters is regarded by the plaintiffs? 
council as decisive of the present controversy. - The charter 
authorizing the construction of sewers declares that ‘‘ sewers 
shall be made of such dimensions’ as may be prescribed by ordi- 
nance.” It was contended by counsel in that case that the 
language of the charter was imperative, and that the ordinance 
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delegating to the engineer the power to fix the dimensions of the 
sewer was void; consequently, the work was illegally done, and 
the tax-payer could not be compelled to pay for it. Judge 
W{olmes, in giving the opinion of the court, adopts the views of 
the Supreme Court of the United States in Wayman vy. Southard, 
aid plainly declares that the power conferred on the council was 
ene which it might exercise itself or might delegate to the 
engineer. 

The other side lays great stress on the circumstance that the 
power of the council is limited to cases ‘‘ where the city council 
shall deem it necessary.”? But evidently these words have no 
particular effect. A power given to do a thing is not at all 
affected by the addition of such words as ‘‘ whenever deemed 
necessary,” or ‘‘expedient,”’ or ‘‘ proper,” for the person who 
is to do the thing is made the judge of the qualification. All 
power conferred on public officers is a trust, and it is always 
implied that the power is to be exercised with prudence and 
discretion. No change, therefore, in the nature of the power is 
effected by expressing qualifications that are always implied. So 
that we come back to the question with which we started, whether 
the particular power in controversy was ‘‘ strictly and exclusively 
legislative’? and could only be exercised by the hands to which the 
charter directly commits it. 


Hitchcock § Lubke, and Voorhies & Mason, for defendants 
in error. 


There is a vital, obvious, and broad distinction between the 
right of the National or State Legislature to confer discretionary 
power on agents or officers appointed to discharge public duties, 
on the one hand, and the right of a private or municipal corpora- 
tion to hand over to a third person the exercise of a discretionary 
power, judicial in its nature, which by the terms of the charter 
is expressly committed to such corporation. In governmental 
affairs it is unavoidable that in sonie cases and to some extent 
a power committed to the Legislature shall be exercised by 
public officers having to a certain extent discretionary powers. In 
other cases the Legislature itself cannot delegate its own discre- 
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‘ tion; and the Supreme Court of the United States, in Wayman 
v. Southard, 10 Wheat. 1, expressly recognizes the existence of 
such a distinction. To deny it would be to say that Congress or 
the State Legislature must provide in detail for everything which 
is or may be required to be done under authority of law. We 
contend for no such absurdity. But when one of these public 
officers, whether a sole agent or a municipal corporation, has been 
created, and certain duties and powers expressly intrusted to it, 
and a-condition prefixed to the exercise of such powers or duties 
which requires the exercise by such officer or such corporation of 
its judicial discretion, then this trust—this discretion—cannot be 
delegated. And this is the case before the court. The ordinance 
of a city corporation directing the construction of the work within 
the general scope of its powers is a judicial act. (Kavanagh v. 
Brooklyn, 38 Barb. 287.) Here the trust reposed expressly in 
the ‘‘common council” was to determine—to judge—whether or 
not a given piece of repaving was necessary. Such a trust as 
this—such a judicial exercise of their official discretion—could 
not be delegated. If they could delegate it to the mayor (who 
is not mentioned in the charter in that connection), why not to 
the contractor as well? They passed an ordinance which does not 
pretend to contain or to imply the forming of any opinion what- 
ever; on the contrary, it is left discretionary with the mayor 
whether even he will form an opinion, much less act on it. What 
has such a case as this to do with the right of Congress to empower 
the President to determine whether or how far he shall exercise, 
through the machinery provided by Congress, the executive power 
which the United States constitution commits to him as consti- 
tuting one department of the government? 

In truth, if the doctrine of the right “to delegate legislative 
power,”’ so earnestly contended for by the plaintiffs, be applicable 
to this city charter, then what is to prevent the city council from 
‘¢ delegating ’’ to the mayor, or to any one of their own number, 
by one sweeping ordinance, the discretionary power to do any 
other thing which the charter makes it their duty as a council to 
do? Why cannot the mayor, or the president of the council, if 
authorized so to do, ‘* whenever and wherever he deems it neces- 
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sary,” take charge of the whole city government, and ‘‘ run it”? 
to suit himself ? 

It is noticeable that, though the books are full of cases involv- 
ing questions of corporate power like this, no case cited by the 
plaintiffs even intimates such a view as the one above referred to. 
All the citations are made by the defendants, and are on the 
other side. 


\ 


WaGNER, Judge, delivered the opinion of the court. 


This case was decided at the October term of this court, and, 
at the urgent solicitation of the counsel for the plaintiffs in error, 
a re-hearing was granted. The case has now been re-argued with 
learning and distinguished ability by the eminent counsel, and I 
will proceed to state the reasons for the conclusions we have 
reached. It will be unnecessary to give any further statement 
than that contained in the previous opinion. The whole question 
is one of power, and resolves itself into the simple issue whether 
the common council, in delegating the authority to the mayor, 
acted within the prescribed sphere of their duties, as limited and 
defined by the city charter, or whether they transcended their 
legitimate scope and authority, so that their action was unwar- 
ranted and void. 

Corporations differ from individuals. They have no powers 
except such as are expressly granted in the charters, and such as 
are auxiliary or necessary to the proper exercise of the powers 
conferred ; and all statutes or charters creating corporations are to 
be strictly construed. (Blair v. Perpetual Ins. Co., 10 Mo. 559 ; 
Beatty v. Knowles, 4 Pet. 152; Penn. R.R. Co. v. Canal Com., 
21 Penn. St. 9; The People v. Utica Ins. Co., 15 Johns. 357.) 
Their charter is the constitution which authorizes them to act; it 
is in the nature of a grant of powers, and they can exercise such 
powers and such only as are contained therein. If specific modes 
and forms are pointed out to govern in their proceedings, such 
modes and forms must be pursued. In the case of Head e/ al. 
v. The Providence Insurance Company, 2 Cranch, 169, Chief 
Justice Marshall, in speaking of corporate bodies which have only 
a legal existence, said: ‘* The act of incorporation is to them an 
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enabling act; it gives them all the power they possess ; it enables 
them to contract, and, when it prescribes to them the mode of 
contracting, they must observe the mode, or the instrument no 
more creates a contract than if the body had never been incor- 
porated.”” 

In The Farmers’ Loan and Trust Company v. Carroll (5 Barb. 
49), the Supreme Court of New York said: ‘‘ When a corpora- 
tion relies upon a grant of power from the Legislature to do an 
act,.it is as much restricted to the mode prescribed by the statute 
for its exercise as the thing allowed to be done.” Now, the Leg- 
islature, in the delegation of power in the city charter, had the 
undoubted right to impose such restrictions as it saw proper ; and 
if it deemed it proper and wise to require an act of legislation on 
the part of the city council in the matter of the repavement of 
streets, or that they should act in a certain way or on certain 
conditions, the requirements must be complied with, else the pro- 
ceedings will be void. A municipal corporation must conform 
strictly to the statute giving it power, or its acts will have no 
vitality. In Thompson v. Schermerhorn (2 Seld. 92), the act of 
the Legislature ‘‘ relative to the city of Schenectady” authorized 
that city to make ‘‘ by-laws and ordinances ordering and direct- 
ing any of the streets to be pitched, leveled, paved, flagged, etc., 
or for the altering or repairing the same, within such times and 
in such manner as they may prescribe, under the superintendent.” 
The common council passed an ordinance by which they directed 
State street, between certain points, to be ‘‘ pitched, leveled, and 
flagged, in such manner as the city superintendent, under the 
direction of the committee on roads of the common council, should 
direct and require.” Here, it will be observed that, instead of 
the city council prescribing the time and manner, they authorized 
the work to be done by the city superintendent, under the direc- 
tion and requirement of the committee on roads of the common 
council, just as in this case it was ordered to be done by direction 
of the mayor. Yet the Court of Appeals held that the ordinance 
was void, because it did not prescribe the manner in which the 
street and sidewalks were to be pitched, leveled, paved, and 
flagged ; that the common council were required by the statute to 
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determine, themselves, the manner in which the improvement 
should be made, and could not delegate that power to any officer 
or committee of the corporation. The books are full of cases 
supporting this view, but it is unnecessary to cumber this opinion 
with numerous citations of authorities. 

The power of ordering the streets to be repaved could be exer- 
cised only by passing an ordinance when the city council deemed 
it necessary, or when a petition was presented by the owners, or 
a major part of those owning lands or lots in any paved street, 
requesting it to be done. There is no other mode pointed out by 
the charter, and the mode here expresses the measure of power. 
The learned counsel for the plaintiffs in error have attempted 
to obtain aid in support of the doctrine they contend for by 
referring to the action of the general government in investing the 
President with certain powers. But I am unable to perceive any 
analogy between the cases. In the one case, by every rule of 
construction, the corporation is confined within the exact limit 
of its chartered powers; in the other case the government is 
invested with the attributes of sovereignty, and always has 
resorted, and necessarily must resort, to many things lying 
within the vast domain of implied power. 

We adhere to the former opinion given in this case, and order 
the judgment to be affirmed. The other judges concur. 


> 





JAMES Gass, Respondent, v. Joun T. CosBLens, Appellant. 

1. Damages, action for — Agency.—No principle in the law is better estab- 
lished than that for the negligence or fault of the agent or servant, while 
engaged in the principal’s service, the principal is liable. 

Appeal from St. Louts Circuit Court. 
Krum, Decker & Krum, for appellant. 
P. Donahue, for respondent. 


Waener, Judge, delivered the opinion of the court. 


This action was brought to recover damages for negligence in 
leaving open the faucet to a hydrant in the second story of a 
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warehouse occupied by the appellant, and thereby flooding with 
water the store of the respondent in the story below. The peti- 
tion alleges that on the 6th day of July, 1867, the respondent 
owned and kept a store on the first floor of a building on Main 
street, in the city of St. Louis; that the appellant kept a store 
at that time in the second story of the same building ; that on 
the said second floor there was a hydrant under the exclusive con- 
trol of the appellant, and that through his negligence water was 
left running from the hydrant, so that the floor of the appellant’s 
store became flooded, and such water leaking through the floor 
damaged the respondent’s goods in the store below. 

The answer put in issue all the allegations of the petition. 
Trial was had before the court without a jury, and verdict and 
judgment for respondent ; and appellant appealed. 

Evidence was given by the respondent tending to show that the 
faucet of the hydrant was left open by the clerks or employees 
of the appellant, and that through aed negligence or carelessness 
the injury happened. 

The appellant introduced evidence to show that the respondent 
was the owner of the premises and that he rented of him, and 
that the hydrant had been previously out of order and subje¢t to 
leak, and the respondent had been notified of that fact. But 
there was no evidence conducing to show that the damage in 
question resulted from any defect in the hydrant. 

For the respondent, the court declared the law to be that the 
defendant was responsible for any injury that happened to the 
plaintiff’s goods through the negligence or fault of the defend- 
ant’s agent while engaged in the service of the defendant. At 
the request of the appellant, the court instructed: that if from 
the evidence it appeared that the accident in question was in any 
degree the result of the neglect of the plaintiff or his employees, 
the plaintiff was not entitled to recover. The court refused to 
instruct for appellant that if the plaintiff, previous to the hap- 
pening of the accident which caused the damage to his goods, 
had been informed by the defendant that the hydrant or water- 
pipe leading to it in defendant’s store was insufficient, unsafe, or 
dangerous, and the plaintiff, after having knowledge of the unsafe 
condition of said hydrant, neglected or failed to remove the 
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same, then the plaintiff could not recover. The instructions given 
for the respondent are so clearly right that it requires no special 
comment. No principle in the law is better established than 
that for the negligence or fault of the agent or servant, while 
engaged in the principal’s service, the principal is liable. The 
instruction refused was rightfully refused. It asserted a wrong 
proposition of law. There was no evidence whatever that the 
unsafe or defective condition of the hydrant contributed in any 
wise to the injury, and, such being the case, any previous knowl- 
edge that the respondent had in relation thereto was immaterial 
and unavailing. The appeal is entirely without merit, and the 
judgment will be affirmed, with five per cent. damages. The 
other judges concur. 





Tae City or St. Lovurs, Plaintiff in Error, v. THe PEOPLE’s 
Rartway Company, Defendant in Error. 


1. Ruggles e¢ al. v. Collier et al., ante, p. 353, affirmed. 
Error to St. Louts Circuit Court. 
C. C. Simmons, and Clover, for plaintiff in error. 
T. T. Gantt, and Reber, for defendant in error. 
WaeneR, Judge, delivered the opinion of the court. 


Several questions have been discussed by counsel in this case, 
but the essential and controlling one is the same as that presented 
in the case of Ruggles and Bixler v. Collier e¢ al., decided at 
this term. 

The claim set up by the plaintiff to recover from the defendant is 
founded on the nineteenth section of the ordinance establishing 





This case was determined at the term of court held in October, 1868, but 
was retained until the final determination of the case of Ruggles et al. v. Col- 
lier et al., on which it depended, on the re-hearing of that case. (Ante, p. 
vv.) — [REP, 
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and regulating the engineer department in the city of St. Louis ; 
and as we have, upon consideration in the case above referred to, 
held the said section invalid and void, it is decisive of this case, 
and the reasons need not be repeated here. 

The judgment of the Circuit Court, therefore, in sustaining 
the demurrer to the plaintiff’s petition, will be affirmed. The 
other judges concur. 





Patrick Morrissey, Appellant, v. Tae Wiaains Ferry Com- 
PANY, Respondent. 


} Carriers — Passenger — Damages — Contributory Negligence.—In an action 
/ of damages for negligence, unskillfulness, or criminal intent, the settled prin- 
; ciple now is that it ought to be left to the jury to say whether, notwithstand- 
} ing the imprudence of the injured person, the defendant could not, in the 
exercise of reasonable diligence, have prevented the catastrophe. 
. Carriers — Passenger — Damages — Contributory Negligence — Remote and 
- direct cause of injury.—In a suit under section 2, ch. 147, Gen. Stat. 1865, 
if the evidence shows that the deceased only remotely contributed to the acci- 
dent, and that the agents and employees of the defendant were the direct and 
immediate cause, and might have prevented it by the exercise of prudence 
and care, the defendant is liable. 


Appeal from St. Louis Circuit Court. 


On the trial the following among other instructions were given 
to the jury for defendant : 

1. The jury are instructed that they are to consider whether or 
not there was any negligence on the part of deceased, or a want 
of care and common prudence ordinarily exercised on such occa- 
sions and in like circumstances. And if they believe from the 
evidence that there was such negligence or want of care and 
prudence on her part which produced or contributed to produce 
the accident and death of said deceased (if they believe she was 
drowned), then they will find for defendant. 

2. Unless the jury believe from the evidence that said Annie 
Morrissey went overboard and was drowned, and that she was 
then a minor under the age of eighteen years, and the daughter 









































MARCH TERM, 1869. 





Morrissey v. The Wiggins Ferry Co. 





of plaintiff, and that such accident and death were occasioned by 
the negligence, unskillfulness, or criminal intent of the engineer, 
agents, or employees of defendant, while running, conducting, or 
managing the ferry-boat, as it respects the keeping of the entrance 
to said boat, where passengers go on and off, properly guarded 
and protected, and as respects keeping lights on said boat and 
wharf-boat, and unless they further believe that such accident and 
death resulted without any negligence or want of care on her part 
which produced or contributed to produce such accident and death, 
they will find for defendant. 
Other facts appear in the opinion of the court. 


Morris § Peabody, for appellant. 


I. In order to preclude a recovery by plaintiff, the negligence 
of deceased must have directly contributed to produce her injury 
and death. ( Huelsenkamp v. Citizens’ Railw. Co., 837 Mo. 537; 
Liddy v. St. Louis R.R. Co., 40 Mo. 506; 1 Duer, 571; 24 
Verm. 487 ; 22 Verm. 218; 19 Conn. 507.) 

II. If the negligence of defendant’s employees was the imme- 
diate cause of the death of deceased, and that of deceased the 
remote cause, and with the exercise of prudence on the part of 
defendant’s employees said injury and death might have been pre- 
vented, then the plaintiff is entitled to recover. (Huelsenkamp v. 
Citizens’ Railw'o., 37 Mo. 587; 1 Duer, 571; 24 Verm. 487; 
22 Verm. 213; 19 Conn. 507; 8 Ohio, 172; 4 Ohio, 474.) The 
law and the evidence of the case warranted the giving of the third 
and fourth instructions offered by plaintiff and refused by the 
court. The instructions given for defendant were improper, 
because they instructed the jury that if there was any negligence 
on the part of deceased which contributed to produce the accident 
and death, they should find for defendant. Under these instruc- 
tions, if there was the least negligence on the part of deceased 
which contributed to produce the accident and death, the jury 
could find for defendant. 


Ewing & Holliday, for respondent. 


Where the accident and death result from the act of deceased 


in voluntarily taking a dangerous or improper position, when it 
25—xXLII. 
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was practicable to get into a safe and secure place, the carrier is 
not liable. (Huelsenkamp v. Citizens’ Railw. Co., 34 Mo. 
45, 52; Winters v. Hann. & St. Jo. R.R. Co., 39 Mo. 468 ; 
Kennedy v. N. M. R.R., 36 Mo. 851.) 

Although some of the more modern decisions indicate a dispo- 
sition to restrain the universal application of the rule that the 
slightest possible negligence on the part of the deceased will in 
all cases prevent a recovery, yet they have in no degree unsettled 
the-rule that if, notwithstanding the negligence of defendant, 
deceased, in the exercise of common care and prudence, might have 
avoided the injury, plaintiff cannot recover. 

Tf the passenger is guilty of negligence which, in whole or in 
part, was the proximate cause of the injury, the carrier is excul- 
pated. (Huelsenkamp v. Citizens’ Railw. Co., 87 Mo. 549.) 


WaGner, Judge, delivered the opinion of the court. 


This action was brought under the second section of chapter 
147 of the General Statutes, and damages claimed to the amount 
of $5,000, by the plaintiff, as the only surviving parent of Annie 
Morrissey, who, it is alleged, was a minor and unmarried, and 
was drowned while crossing the Mississippi river on one of defend- 
ant’s ferry-boats, in consequence of the negligence, unskillfulness, 
or criminal intent of defendant’s agents and employees in man- 
aging said boat. 

On the trial in the court below, under certain instructions, the 
jury found a verdict for the defendant. There was much evidence 
given, and it was conflicting in its character, but I shall neither 
detail nor comment on it, as it belongs exclusively to the jury to 
attach to it whatever weight and consideration they may deem it 
deserves. 

The whole defense was based upon the ground of contributory 
negligence: that the deceased, through her imprudence and want 
of care, produced or contributed to the accident in such a manner 
as ought to preclude a recovery. That there is a difference in the 
adjudications upon this subject, and that some courts have held 
that no recovery can be had where the injured party is in the least 
in fault, cannot be disputed. But such is not the ruling of this 
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court; and it is to be observed that the courts which have here- 
tofore laid down the above doctrine are rapidly retracing their 
steps and declaring a rule more reasonable and in consonance 
with justice. 

The question has been discussed in several recent cases in this 
court, and the law must be considered as established — no longer 
in doubt or epen to question. The settled principle now is that 
it ought to be left to the jury to say whether, notwithstanding the 
imprudence of the injured person, the defendant could not, in the 
exercise of reasonable diligence, have prevented the catastrophe. 

The degree of responsibility to which carriers of passengers are 
subjected is not ordinary care merely, which will make them liable 
only for ordinary neglect, but extraordinary care, which renders 
them liable for slight neglect. 

In a recent case in this court, in discussing the liability of pas- 
senger carriers, we declared the rule to be ‘‘ that the carrier shall 
be guilty of some negligence which mediately or immediately pro- 

“duced or enhanced the injury, and that passengers should not have 
been guilty of any carelessness and imprudence which directly 
contributed to the injury, since no one can recover for an injury 
of which his own negligence was, in whole or in part, the proxi- 
mate cause;( and that, although the plaintiff’s misconduct may 
have contributed remotely to the injury, if the defendant’s mis- _ 
conduct was the immediate cause of it, and with the exercise of _ 
prudence he might have prevented it, he is not excused.” .¢Hiél- 
senkamp v. Citizens’ Railw. Co. 87 Mo. 537; Kennedy v. N. M. 
R.R. Co., 36 Mo. 351; Boland e¢ wz. v. Mo. R.R. Co., 36 Mo. 
484; Meyer v. Pacific R.R. Co., 40 Mo. 153; Liddy v. St. Louis 
R.R. Co., 40 Mo. 506.) 

The concluding paragraph of defendant’s second instruction is 
objectionable. It tells the jury that unless they believe that the 
accident and death resulted without any negligence or want of care 
‘on the part of Annie, which produced or contributed to produce 
such accident and death, then they should find for defendant. 

This was in direct conflict with the law as above declared. It 
destroyed the plaintiff’s right of action for the least fault upon 
the part of deceased, and exonerated the defendant, although the 
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unskillfulness, negligence, and criminal intent of its agents and 
employees may have directly caused the injury. Such is not the 
law, and we hope it never will be. 

The plaintiff asked two instructions which were refused. They 
are as follows: 

‘‘That if the jury find from the evidence that the employees 
of defendant or either of them were guilty of negligence in not 
keeping the entrance to defendant’s boat properly guarded or 
protected, or in not keeping sufficient lights on said boat or on 
the wharf-boat, by reason of which deceased came to her death, 
and that deceased was not guilty of any want of ordinary care 
and prudence which directly contributed to the injury, then the 
defendant is liable in this suit.” 

*¢ That although the deceased may have been guilty of miscon- 
fluct or failed to exercise ordinary care and prudence while passen- 
‘ger on defendant’s boat, which may have contributed remotely to 

he death of deceased, yet if the employees or either of them of 
efendant were guilty of negligence which was the immediate 
ause of the death, and with the exercise of prudence by said 
-Jemployees or either of them said injury and death might have 
(been prevented, the defendant is liable in this suit.” 

The instructions asserted correct propositions of law, and 
should have been given. They tell the jury that if the deceased 
only remotely contributed to the accident, and if the agents and 
employees of the defendant were the direct and immediate cause, 
and might have prevented it by the exercise of prudence and care, 
the defendant is liable. Nothing can be clearer. . 

There was some question made about the action of the court in 
admitting and rejecting testimony, but I have seen nothing objec- 
tionable in the ruling of the court in that regard, except in por- 
tions of the deposition of Barron. 

And although his statements were so absurd, and so flatly con- 
tradictory to the whole mass of the testimony given on each side, 
that I have no idea that either the jury or anybody else believed 
them, still they were incompetent, and should have been excluded. 

With the concurrence of the other judges, the judgment will 
be reversed and the cause remanded. 
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I. L. Stepuens, Respondent, v. THE St. Louis Nationat Bank, 
Appellant. 


1. Banks, liability of — Limitations as to time.—The act of the Legislature 
of February 15, 1864 (Sess. Acts 1863-4, p. 18), entitled “‘An act amendatory 
of the act to regulate banks and banking institutions,’ which provided in sec- 
tion 3 of said act that all claims, dues, and demands of said banks not pre- 
sented within two years should be forever barred, saving the usual disabilities, 
did not establish so unreasonable a period of limitation that the Supreme 
Court will declare the law unconstitutional. As it was an act that attracted 
almost universal attention, and but a small quantity of notes were in circula- 
tion, the owners of the notes had ample time to protect themselves; and if 
they failed to exercise the diligence necessary for that purpose, their loss is 
attributable solely to their own carelessness and neglect. 

2. ‘Statutes of Limitations — Presumptions.— Statutes of limitations proceed 
upon the presumption that by lapse of time and omissions on his part the 
party has forfeited his right to assert his title at law. While it is incumbent 
on every good government to furnish its citizens with the necessary and effi- 
cient remedies, it is not bound to keep its courts open an indefinite period to 
accommodate those who refuse or neglect to apply for redress within a reason- 
able time. ‘ 

8 Statutes of Limitation— Essentials to validity of—Limitation acts are 
based on the idea that the party has had an opportunity to try his rights in 
the courts. A statute which should bar the existing rights of claimants, with- 
out affording that opportunity, after the time when the statute should take 
effect, would not be a statute of limitations, but an unlawful attempt to 
extinguish rights and destroy the force of contracts. It is essential, therefore, 
to their validity, that they allow a reasonable time after they are passed for the 
commencement of suits upon existing causes of action. 

4, Unconstitutional Law—Where a court could interpose.—The unconstitu- 
tionality of a law must plainly appear before the court could interpose. 


Appeal from St. Louis Circuit Court. 
The facts appear in the opinion of the court. “. 
Dryden § Lindley, and Whittelsey, for appellant. 


The provisions of the act of February 15, 1864, do not 
violate the provisions of art. I, § 10, of the constitution of the 


United States, nor those of art. XIII, § 17, R. C. 1855, p.. 


85, of the constitution of this State. The act is but a statute of 
limitations, requiring all parties to present their claims within 
two years or to stand barred. It is not in any way retrospective 
in its operations; it acts only on the future. All parties having 
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demands against the bank, due at the branch, are allowed two 
years within which to present their claims after notice given. The 
authority of the State to enact such a limitation can hardly be 
questioned. ‘‘There is no direct constitutional inhibition upon 
the States, nor any clause of the constitution from which it can 
be even plausibly inferred, that the State may not legislate upon 
the remedy in suits upon judgments of other States, exclusive of 
all interference with their merits.” (McElmayle v. Cohen, 13 
Pet. 812, 328 ; Bank of Alabama v. Dalton, 9 How. 522.) ‘‘A 
State may regulate at pleasure the mode of proceeding in its 
courts, in relation to past contracts as well as future. It may, 
for example, shorten the period of time within which claims 
shall be barred by the statute of limitations.”? (Bronson vy. 
Kinzie, 1 How. 311, 315; Jackson v. Lamphire, 3 Pet. 280, 
290 ; Sturgis v. Crowninshield, 4 Wheat. 122.) 

It is true that the original charter of the Bank of St. Louis 
did not require its notes to be presented within any definite time ; 
and, as they were payable only on demand, until demanded no 
limitation could commence running, had the statute applied to 
such cases, which it did not. (R. C. 1855, p. 1052, § 11.) 
But that did not prevent the Legislature from enacting a statute 
to wind up the banks, and to limit the time within which demand 
should be made or suit instituted. In this case the Bank of St. 
Louis has ceased to exist as a State corporation, and has become 
@ corporation under the act of Congress, as the St. Louis National 
Bank. The Kirksville Branch was wound up and all its assets 
distributed among those who held its stock; and now, when the 
time limited by the statute has passed, the new company is called 
upon to pay the debts of this extinct corporation. There has 
been no violation of any contract. The holders of notes were 
required to make demand within two years from the date of 
notice given of the winding up, which they have failed to do, and 
are bound by their own laches. 


Draffin, Hutchinson § Muir, for respondent. 


The sixth section of the act of the Legislature, approved Feb- 
ruary 8, 1864 (Sess. Acts 1863-4, p. 151), is in contravention 
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of the tenth section of the first article of the constitution of the 
United States, which provides that ‘‘no State shall pass any law 
impairing the obligation of contracts.” 

The notes on which this suit is instituted were issued and put 
into general circulation by the Kirksville Branch; they are made 
payable ‘‘on demand.” The contract, then, between the bank and 
the holders of these notes, was that the notes should be paid when 
presented by the holders. No time was limited by the contract, 
the notes, or by the act of Legislature incorporating said bank, 
within which these notes should be presented. The holders of the 
notes had the right to present them whenever it suited their inter- 
est or convenience, with no limitation on this right other than 
that imposed by the general limitation law. This was the condi- 
tion of the parties at the time these notes were issued. The act 
of the Legislature, against the interest and consent of the holders, 
steps in and declares that if these notes shall not be presented 
within a given time—viz: two years—they shall be forever barred. 

It has been authoritatively decided that the Legislature possesses 
no power to alter a charter of a bank against the consent of the 
corporation, for the reason that it infringes the provision of the 
constitution of the United States as above quoted; that is, that 
it impairs the obligation of the contract created in favor of the 
corporation by the original charter. But the question here is, 
can the Legislature, at the instance of the corporation, pass a law 
which in its operation interferes with and injuriously affects the 
rights of third parties in reference to their existing contracts with 
said corporation ? 

Plainly, it is incompetent for the Legislature so to do. This 
provision of the constitution of the United States has been so 
repeatedly the subject of consideration by the courts of this 
country that it is not deemed necessary to cite to this court par- 
ticular cases. 


Waener, Judge, delivered the opinion of the court. 


The plaintiff sued the defendant upon notes issued by the 
Kirksville Branch of the Bank of St. Louis. The Bank of St. 
Louis had organized under the act of 1857 (Sess. Acts 1856-7, 
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pp- 14-31), and had established a branch at Kirksville. By the 
act of the Legislature of February 15, 1864 (Sess. Acts 1863-4, 
p- 13), entitled ‘‘ An act amendatory of the act to regulate banks 
and banking institutions,” provisions were made for winding up 
the branch banks, and section 3 provided that all claims, dues, 
and demands of said banks not presented within two years 
should be forever barred, saving the usual disabilities. 

The defendant answered, setting up the fact that said Kirks- 
ville Branch had been wound up in accordance with the said 
statute, and that due notice had been given as required by the 
act, and that the demand of the plaintiff was not prosecuted 
within two years after notice given by advertisement, as required 
by law. : 

To this answer the plaintiff demurred, on the ground that the 
provisions of said act of February 15, 1864, were unconstitu- 
tional, as impairing the obligations of a contract. The demurrer 
was sustained by the Circuit Court, and, the defendant having no 
other defense, final judgment was given for the plaintiff, and the 
defendant appealed. 

The validity of the law limiting the time for the presentation 
of the notes for payment is the only. question upon which a 
determination is sought. Statutes of limitations are in strict 
conformity with the law of the land, and are unobjectionable in 
principle, although they sometimes result in depriving a person of 
his property. They proceed upon the presumption that by lapse 
of time and omissions on his part the party has forfeited his 
right to assert his title at law. They have been regarded as stat- 
utes of repose, and are in their effect and operation highly bene- 
ficial. While it is incumbent on every good government to 
furnish its citizens with the necessary and efficient legal reme- 
dies, it is not bound to keep its courts open an indefinite period 
to accommodate those who refuse or neglect to apply for redress 
within a reasonable time. Limitation acts are based on the idea 
that the party has had an opportunity to try his rights in the 
courts. A statute which should bar the existing rights of claim- 
ants without affording that opportunity, after the time when the 
statute should take effect, would not be a statute of limitations, 
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but an unlawful attempt to extinguish rights and destroy the force 
of contracts. It is essential, therefore, to their validity, that they 
allow a reasonable time after they are passed for the commence- 
ment of suits upon existing causes of action. (Price v. Hop- 
kins, 18 Mich. 818; Call v. Hagger, 8 Mass. 433; Society, 
etc., v. Wheeler, 2 Gali, 141; Blackford y. Peltier, 1 Blackf. 
36; Thornton v. Turner, 11 Minn. 339; Berry v. Ramsdell, 4 
Met., Ky., 292.) 

‘* Whatever,” says Mr. Smith, ‘‘ belongs merely to the remedy 
may be altered according to the will of the State, provided the 
alteration does not impair the obligation of the contract. But 
if that effect is produced, it is immaterial whether it is done by 
acting on the remedy or on the contract itself. In either case it 
is prohibited by the constitution.” (Smith’s Com. on Const. and 
Stat. Constr. 388.) 

The same authority says: ‘‘ Although ordinary statutes of 
limitation to actions are not within this clause, yet if such a 
statute should be passed which did not allow a reasonable time 
after the passing thereof for the commencement of suits on 
existing causes of action, such an act would be unconstitutional.”’ 
(Jd. 40.) This view is sustained by the Supreme Court of the 
United States. (Sturgis v. Crowninshield, 4 Wheat. 207; 
Jackson v. Lamphire, 3 Pet. 290.) 

In the well-known case of Bronson vy. Kinzie, 1 How. 311, 
315, it was said: ‘* A State may regulate at pleasure the modg 
of proceeding in its courts, in relation to past contracts as wéll 
as future. It may, for example, shorten the period of time 
within which claims shall be barred by the statute of limitations.” 

These authorities are conclusive as to the power; and generally 
what will be deemed a reasonable time within which claims shall be 
presented and prosecuted must be determined by the Legislature ; 
though should that body enact a law that was so short in time that 
its effects would be to deprive claimants of the power of asserting 
their rights, it would be clearly a meddling with the obligation of 
contracts and an impairment thereof, and the courts would be fully 
warranted in interference for the citizen’s protection. 

Thus, is the case of Berry v. Ramsdell, where the Legislature 
enacted a law prescribing a thirty days’ limitation, and made it 
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embrace all cases, whether the right of action accrued before or 
after its passage, the Supreme Court of Kentucky held that the 
time was unreasonable and the law was unconstitutional and void. 

So in Jackson v. Lamphire (3 Pet. 290), Judge Baldwin, 
speaking for the court, said: ‘‘It is within the undoubted power 
of State Legislatures to pass recording acts by which the 
elder grantee shall be postponed to a younger, if the prior deed 
is not recorded within the limited time; and the power is the 
same whether the deed is dated before or after the passage of the 
vending act. ‘Though the effect of such a law is to render the 
prior deed fraudulent and void against a subsequent purchaser, 
it is not a law impairing the obligation of contracts. Such, too, 
is the power to pass acts of limitation and their effect. Reasons 
of sound policy have led to the general adoption of laws of both 
descriptions, and their validity cannot be questioned. The time 
and manner of their operation, the exceptions to them, and the 
acts from which the time limited shall begin to run, will generally 
depend on the sound discretion of the Legislature, according to 
the nature of the titles, the situation of the country, and the 
emergency which leads to their enactment. Cases may arise 
where the provisions of a law on those subjects may be so unrea- 
sonable as to amount to a denial of a right and call for the 
interposition of the court ; but the present is not one.” 

In the case under consideration the law provided that publica- 
tion should be made in newspapers, and that two years, after 
notices published, should be given to all note-holders to present 
the same for payment. Considering all the circumstances, it can 
not be adjudged that two years was such an unreasonable time as 
would authorize the court to declare the law unconstitutional. It 
must appear plainly so before the court could interpose. As it 
was an act that attracted almost universal attention, and but a 
small quantity of notes were in circulation, the owners of the 
notes had ample time to protect themselves ; and if they failed to 
exercise the diligence necessary for that purpose, their loss is 
solely attributable to their own carelessness and neglect. 

For the foregoing reasons the court erred in sustaining the 
demurrer ; and, as there is no reason for remanding the case, the 
judgment will merely be reversed. The other judges concur. 
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Wiu1aM P. FREEMAN, Respondent, v. J. M. Bioomrizxp, 
Appellant. 


1. Partnership — Consent — Representation.—A man cannot be made a partner 
against his will, by accident, or the conduct of others. He must agree to be a 
partner, or, as to outsiders, hold himself out as a partner to those who have 
trusted him as such. 


Appeal from St. Louis Circuit Court. 


1. H. Bereman, for appellant. 
Ewing § Holliday, for respondent. 


Buss, Judge, delivered the opinion of the court. 


Defendant is sued as member of the firm of Bloomfield; Ford 
& Co., late doing business in the city of St. Louis; and plaintiff 
sets forth separately, stating them in his petition, two grounds of 
action. First, he charges the firm with proceeds of wine sold for 
him, and money advanced them as per account filed; and second, 
for losses and advancements by him, in an adventure in New 
Orleans, in the purchase of cotton, in which he claims that the 
firm were his partners. 

The defendant raises several questions in relation to the mis- 
joinder of causes of action and non-joinder of parties, which, in 
our view of the case, it becomes unnecessary to consider. The 
judgment of the Circuit Court was in favor of the plaintiff upon 
both counts, though finding separately the amount due upon each. 
Had it been based alone upon the liability charged in the first 
branch of the petition, we could not disturb it. The statement, 
though objected to by the defendant as informal, is sufficient to 
sustain the judgment, and the evidence clearly establishes that 
portion of the indebtedness. But the second claim is altogether 
unsupported by the evidence; and that branch of the case being 
equitable in its character, the evidence comes before us for exam- 
ination. 


The said firm of Bloomfield, Ford & Co. consisted of defend- } 


ant Joseph M. Bloomfield, James H. Ford, now deceased, and 
John Tieman, and they kept a storage and commission house in 
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St. Louis. In about a month after Mr. Ford became a member 
of the firm, at the solicitation of General Herron he went with 
him to New Orleans, having hired a person to take his place in 
the labor of the house. The next month plaintiff also went below, 
and, while in company with Ford, went into certain cotton specu- 
lations that proved unfortunate. One person was employed to go 
_to Alabama and purchase, and another to Texas, and each was to 
receive a portion of the profits. They succeeded in spending the 
moneyof Ford and the plaintiff, but obtained no cotton. There 
is much testimony in relation to the conduct of the agents or 
partners of Freeman and Ford, also in relation to the maneuvers 
of Tieman, who went to New Orleans after the operations to get 
back part of Ford’s money ; but there is not a particle of testi- 
mony to show that defendant Bloomfield knew anything of their 
operations, or ever dreamed that he was plaintiff’s partner in the 
purchase of cotton. The plaintiff was a correspondent of Bloom- 
field, Ford & Co., solicited consignments of produce and powder 
for the New Orleans market, and his correspondence with the firm 
is given in evidence. In not a single letter does he intimate any 
thing in regard to his cotton operations, nor would any one sus- 
pect that he regarded the firm as interested with him. 

On a careful reading of the whole testimony, I am at a loss to 
know on what the judgment of the Circuit Court could have been 
based. Partnership is a matter of contract. A man cannot be 
made a partner agdinst his will, by accident, or the conduct of 
others. He must agree to be a partner, or, as to outsiders, hold 
himself out as a partner to those who have trusted him as such. 

Judge Story best announces the universally conceived law upon 
the subject, in saying, in section 5 of his work on partnerships, 
that ‘‘ it is an established principle of the common law that, as 
a partnership can commence only by the voluntary contract of the 
parties, so when it is once formed no third person can be after- 
ward introduced into the firm as a partner without the concurrence 
of all the parties who compose the original firm. It is not 
sufficient to constitute the new relation that one or more of the 
firm shall have assented to his introduction ; for the dissent of a 
single partner will exclude him,” etc. Ifa new partner may not 
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be introduced into the original firm without the consent of all its 
members, so much the more should each member be prohibited 
from associating his copartners with others in an enterprise outside 
of their legitimate business—in a word, from forming, on behalf 
of his copartners, an entirely new partnership. The strongest 
circumstance against the St. Louis firm was the fact that Ford 
drew upon it for $5,000 on his private account, and, having 
received assurance that he would shortly replace it, they paid the 
draft and charged the amount to him personally. This fact tends 
to rebut rather than raise the presumption of partnership, 
especially as his necessities for the money had arisen out of the 
cotton speculation; for, if the other members of the firm were 
equally interested with him, he would not have been likely to thus 
shoulder the responsibility himself. 

One of these cotton agents positively testifies that the only 
persons interested in the adventure were himself, Freeman, and 
Ford, while the other testifies that Ford said that he was acting 
for his firm, which declaration alone, if actually made, can in no 
way bind them. The plaintiff doubtless relies upon this declara- 
tion of Ford, and also upon his own suppositions in the matter, 
though they seem to be contradicted by his conduct. He testifies 
that he inferred from what ,defendant told him that the house 
would acquiesce in anything that Ford could engage in, and that 
Ford agreed that he and the house were to be equal partners. 

But was there an agreement on the part of Bloomfield that 
Ford might engage him or the firm in any speculation he might 
see fit? Cotton dealing was outside of their business; and if 
it were not, certainly one partner, without the consent of the 
other, could have no power to take in new partners, even in their 
legitimate business. The testimony of the plaintiff upon that 
subject is this: ‘‘I saw Bloomfield perhaps the very day I left 
for New Orleans. I went in October. Major Bloomfield and 
Thad a talk about the General and Ford. I inferred from that 
talk that Bloomfield and the house would acquiesce in anything 
that Ford would engage in. Bloomfield said he had a good 
thing, and said he wanted me to look after Ford.” This was 
before the plaintiff had met Ford in New Orleans, and before the 
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cotton speculations were talked of. Bloomfield testifies that in 
September, 1865, about a month after Ford went into the house, 
he went to New Orleans with Gen. Herron at his request; that 
‘¢ Ford had no authority to do anything for the house. I never 
knew of his having any and never gave him any. I mean out- 
side of our business as commission men. He had no authority 
to purchase or trade in cotton for the house. Freeman (the 
plaintiff ) went to New Orleans in October; a day or so before 
he left he was at my store; he asked what Ford was doing in 
New Orleans ; told him I did not know; that he was with Gen. 
Herron. Freeman said, I know he is after something down there, 
and I am going down, and if I can I will help him along ; I said 
to Freeman, ‘for God’s sake, don’t you do it; if you are a 
friend of mine, don’t get Ford into any speculation.’” He then 
exhibits the correspondence referred to, in which no allusion is 
made to Ford or cotton, and says further: ‘‘I did not know or 
learn that he (Ford) was connected with Freeman (plaintiff ) in 
any cotton speculation. Neither he nor plaintiff spoke of it in 
their correspondence with the house,” etc. 

John Tieman, partner, testifies that ‘‘ when Ford went to New 
Orleans, I think I was not at home; he had no authority from 
me nor from the firm, so far as I knew, to do anything for the 
firm while down South. He had no authority to enter into any 
cotton or other speculation for the house.”? He says he saw 
Freeman in New Orleans after the cotton adventure; talked with 
him often about if; and that he never pretended that the house 
had any interest in it. 

R. A. Tieman, book-keeper, testifies to the same thing in the 
matter of authority, and says further: ‘‘I don’t know of his 
(Ford’s) doing anything, or pretending to do anything, for the 
house, except in a few matters of shipments of the house; 
says that they received money from Ford’s friends, in Ohio, to 
replace in part the cash he had drawn out of the firm on his 
private account ; speaks of Freeman’s return from New Orleans 
in the spring, which was after the issue of the cotton adventures ; 
says that he asked for the proceeds of wine sold by the firm for 
him, which were at once paid him, and a short time afterward 
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asked for a statement of his account, which was furnished, and 
which showed the balance due him as stated in the first count of 
this petition; that he made no objection to the account except as 
to one or two small items. 

There is much other testimony that does not bear directly upon 
the main inquiry whether Bloomfield ever made any contract of 
partnership with the plaintiff or authorized Ford to do so. If 
there was no such contract, or if Ford undertook to bind the 
defendant without authority, then the plaintiff and defendant 


were not partners, and the second branch of the case falls to the \ 


ground. The mooted question in relation to the effect, in dealing 
with outsiders, of holding one’s self out to them as partners, 
cannot be raised between the parties themselves, for every one is 
presumed to know who are his associates in business. 

The judgment is reversed and the cause remanded for further 
proceedings. The other judges concur. 





City or Sr. Louis, To usE oF BernarD Murpuy, Respondent, 
v. JAMES CLEMENS, JR., e¢ al., Appellants. 


1. St. Louis, City of —Oharter— District Sewers, ordinance concerning — 
Engineer, delegation of power to.—Section 16, chapter 8, of an act entitled 
“An act to revise the city charter of the city of St. Louis,” approved March 
19, 1866 (Sess. Acts 1865-6, pp. 297-8), giving the city ‘council power to con- 
struct district sewers, provides that ‘‘such sewers shall be of such dimensions 
as may be prescribed by ordinance.” Held, that ordinance 5875, providing 
that a sewer therein authorized to be constructed on the premises of appellant 
should be “of such dimensions and of such materials as may be deemed 
requisite by the city engineer,” was not in legal conformity with said provi- 
sion of the charter, and should be disregarded. The city council cannot dele- 
gate a duty plainly and expressly devolved upon them to the mere discretion 
and caprice of a single individual. 

2. Charter — Corporations, acts of must be performed comformably to require- 
ments of charter.—The rule is well settled that corporations are the mere 
creatures of the law, established for special purposes, and deriving all their 
powers from the acts creating them. The corporate acts must not only be 
authorized by the charter, but these acts must be done by such officers or 

agents, and in such manner, as the charter directs. 
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Appeal from St. Louis Circuit Court. 


This suit was brought on a special tax bill for building a sewer 
in block No. 1636 of the city of St. Louis. The lot of ground 
suught to be charged is described as constituting a part of West 
Camp Spring Sewer District No. 11, as established by city ordi- 
nance No. 5875, passed, as alleged, in pursuance of the city 
charter and an act of the General Assembly approved March 19, 
1866. 

The petition alleges that Bernard Murphy, under a contract 
with the city, did the work and furnished the materials, at the 
cost of $9,798.65 ; that the proportion chargeable to the lot in 
question, according to the city engineer’s assessment, was $114.21, 
and for which judgment was prayed. 

The defendants, in their answer, deny among other things the . 
legality of ordinance 5875, or that it was passed in accordance 
with the provisions of the. city charter. 

The defendants thea asked the following, among other instruc- 
tions, which were refused by the court : 

1. The power to establish sewer districts and to construct 
public sewers in the city of St. Louis is a trust delegated to the 
city as a municipal corporation, and which said corporation can 
not delegate to other parties or persons. If, therefore, ordinance 
No. 5875, purporting to be an ordinance ‘to establish West 
Camp Spring Sewer District No. 11, and to provide for the con- 
struction of sewers therein,”’ failed to prescribe the dimensions 
of the sewers to be built in said district, but left the same to 
the discretion of the city engineer, said ordinance was illegal 
and void, and plaintiff cannot recover for work done under the 
same. 

2. The city of St. Louis, as a municipal corporation, must 
act strictly within the power conferred by its charter; and if, 
in establishing or constructing the sewer in question, the said 
corporation, its agents, or servants, failed to conform to the pro- 
visions of its charter, or exceeded the power therein conferred, 
then said defendant is not liable for the construction of said 
sewer, and the plaintiff cannot recover in this action. 
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Judgment was found for plaintiff for the amount of tax bill 
and interest, and the case comes here by appeal. 


2. S. Gardner, for appellants. 


I. The powers of a corporation are limited by its charter—as 
much limited and restricted to the mode prescribed by the statute 
as to the thing allowed to be done. (Brady v. The Mayor of 
New York, 7 Abb. Pr. R. 234, 244; Farmers’ Loan & Trust Co. 
v. Carroll, 5 Barb. 649.) 

II. The power conferred on the city to establish and construct 
district sewers, with the proviso that the dimensions of the sewers 
shall be prescribed by ordinance, cannot be delegated to the 
city engineer or any other person. The city council may desig- 
nate the officers by whom the work shall be done; but the 
dimensions and the manner must, under the provisions of the 
charter, be prescribed by ordinance. , (City of Baltimore v. Por- 
ter, 18 Md. 284.) 

III. The power delegated by the State to the corporation to 
construct sewers is an important trust, not subject to be delegated 
by it to any person whomsoever. Nothing short of the most posi- 
tive language can justify the court in holding that the Legislature 
intended any such delegation of power. The language of the 
statute clearly expresses the intention of the Legislature in con- 
fining the exercise of this power of constructing sewers, at least 
so far as the dimensions are concerned, to the common council, 
the members of which are elected by and are responsible to those 
whose property they are allowed to tax to pay for same. (Thomp- 
son v. Schermerhorn, 2 Seld., N. Y., 92; City of Oakland v. 
Corporation, 13 Cal. 540.) 

IV. The city has no power to construct sewers, except such as 
is derived from its charter, and it must proceed in accordance 
therewith. When a grant of power from a State is relied upon 
(as in this case), that grant must be strictly pursued within the 
limits of the act conferring the grant of power. (City of Leav- 
enworth v. Rankin, 2 Kansas, 357, 871; Hann. & St. Jo. R.R. 
v. Marion County, 836 Mo. 294; City of Leavenworth v. Norton, 


1 Kansas, 482; 2 Kent’s Com. 296-8; City of St. Paul v. 
26—VoL. XLIII. 
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Laidler, 2 Minn. 203; Willcock on Municipal Corporations, 12 
Law Library, 54. ) 

VY. This is one of those cases in which public improvements 
are allowed to take private property without the consent of the 
owner. It is a grant of power to the corporation in derogation 
of the rights of the citizen, and ought to be strictly construed. 
The form of the statute was intended to protect private rights 
from public oppression, and the courts cannot allow any essential 
departure from this form without jeopardizing those rights—which 
have no adequate protection except in the courts. (In the matter 
of Flatbush Avenue v. The City of Brooklyn, 1 Barb. 286; 
Sharp v. Spier, 4 Hill, 76.) 


Thomas S. Grace, for respondent. 


I. Four of the instructions asked by the appellants and refused 
by the court are predicated upon the assumption that by the char- 
ter it is made a condition precedent of the power of the council 
to order the sewer in question to be built by the engineer that 
the council should itself, by ordinance, first prescribe the dimen- 
sions of the sewer. The first duty imposed by the Legislature 
on the city council is to establish by ordinance the limits and 
bounds of each sewer district. (Sess. Acts 1866, p. 297.) 
This is a condition precedent, for the reason that each lot of ground 
within the district is to be assessed with the cost of constructing 
the sewer in proportion to the whole area of the whole district ; 
and in order to ascertain what proportion of the cost of the whole 
sewer should be assessed against each lot of ground, it is essen- 
tial that the limits and bounds of the district should first be 
established. 

II. But it is not made a condition precedent of the power of the 
council to cause a district sewer to be built, whether on the peti- 
tion of the property-holders or of its own motion, that the coun- 
cil should first prescribe the dimensions of the sewer by ordinance ; 
because, if it were, the charter would further require that any 
change, enlargement, or extension of the sewer which might be 
required should also be first made by ordinance, and the law does 
not so require. Ordinance 5875 was not intended as a protec- 
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tion to the property-holders against being assessed for a more 
expensive sewer than should be absolutely necessary to drain its 
own district ; neither was it for the purpose of having the sewer 
constructed at the least possible outlay. But it was intended for 
the purpose of enabling the city to establish an efficient sewer 
system ; and in view of the discretion vested by the charter in the 
officer having charge of the construction of the sewer to change, 
enlarge, or extend the same, as might be required, it was compe- 
tent for the council to give the engineer authority to determine, 
in the first instance, the dimensions of this particular sewer, to 
make it serviceable in its particular locality. 

III. The words of the statute ‘‘may be prescribed by ordi- 
nance” import liberty, permission, license. They are not imper- 
ative or mandatory on the council; they ought rather to be con- 
strued as areservation of power to the council, to be exercised or 
not, at its pleasure. (State ez rel. Kyger v. Holt County Court, 
39 Mo. 523 ; Cutter v. Howard, 9 Wis. 311; Wheeler v. Chicago, 
24 Ill. 105.) In the case of Doughty v. Hope, 3 Denio, 249, 
it was held that, although the estimate and assessment for a pub- 
lic improvement in the city of New York, by a just construction 
of the statute (2 R. L. 407, §§ 175, 176), should be made 
by the commissioners before the execution of the work, yet the 
statute is in that respect directory to the corporation, and the 
omission to pursue it did not invalidate the assessment. (Ap- 
proved in Wetmore v. Campbell, 2 Sandf. 841; Maurice v. Mayor 
of New York, 8 N. Y. 120; Laimbeer v. Mayor of New York, 
4 Sandf. 109.) It is provided in the seventh section of the 
charter of the city of New York (statute of 1830, p. 126) that 
the ayes and noes shall be called and published whenever a 
vote of the common council shall be taken on any proposed 
improvement involving a tax or assessment upon the citizens. 
The language is imperative; the ayes and noes shall be called. 
Held, that the provision is merely directory. (Striker v. Kelly, 7 
Hill, 24.) In the charter of New York city (2 R. L. 1813, 
p- 407, § 175) it is provided that it shall be lawful for the 
mayor, aldermen, and commonalty to cause common sewers to 
be made; to order and direct the pitching and paving of the 
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streets ; and to cause estimates of the expense of conforming to 
such regulations to be made, and a just and equitable assessment 
thereof among the owners or occupants of all the houses and 
lots intended to be benefited thereby, in proportion, as nearly as 
may be, to the advantage which each shall be deemed to acquire ; 
and to appoint such skillful persons as they may think proper to 
make the estimate and assessment. Now, under that act, the 
mayor, aldermen, and commonalty did not declare what owners 
or occupants of houses and lots were intended to be benefited ; 
they did not fix the limits of the district to be assessed, but dele- 
gated the discretion to the assessors appointed to make the 
assessment, to determine who the persons were who were bene- 
fited, and gave them power to fix the limits of the assessment 
district. Held, that a confirmation of the report of the assessors 
was a substantial compliance with the requirement. (Maurice v. 
Mayor of New York, 8 N. Y., 4 Seld., 120; Laimbeer v. 
Mayor of New York, 4 Sandf. 109; Wetmore v. Campbell, 2 
Sandf. 341.) 

IV. It cannot be said in this case that the appellants had a 
legal right to insist that the council should itself prescribe the 
dimensions of this particular sewer, nor had they a right de jure 
to insist that the sewer in question should be of any given 
dimensions. (Wilson v. City of New York, 1 Denio, 600.) 
They have the right to insist that: the council shall, by ordinance, 
determine the necessity of the sewer, and the size of the sewer 
district, which is the basis to determine the amount of each 
’ property-holder’s assessment ; but they cannot also insist that the 
council must determine, by ordinance, the material to be used, 
the dimensions and general character of the work proposed to be 
done. In the materials to be used and the dimensigns of the work, 
the appellants are only incidentally interested. (Columbia Bot- 
tom Levee Co. v. Meier, 89 Mo. 58.) The dimensions of the 
sewer were never regarded by the Legislature as the basis to 
determine the amount of assessment against each property- 
holder. (See ‘‘An act to provide a general system of sewerage 
in the city of St. Louis,” approved March 12, 1849 —Sess. 
Acts 1849, p. 519.) The depth of the sewer below the bed of 
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the street, and the materials of which the sewer is built, enhance 
the cost of the sewer more than an enlargement of the dimen- 
sions. If, therefore, the Legislature intended to restrain the 
engineer from building too large a sewer, why not also restrain 
him from building the sewer with too costly material, as with cut 
stone, or from sinking the sewer too deep below the street? both 
of which powers, if abused by the engineer, would enhance the 
cost much more than a small enlargement of the dimensions of 
the sewer. The engineer is recognized by the Legislature as a 
charter officer — the officer who shall have charge of the construc- 
tion of district sewers ; who shall compute the cost and make the 
assessments. And the Legislature, in providing that ‘‘ such sewers 
may be changed, enlarged, or extended, and shall have all the 
necessary laterals, inlets, and other appurtenances which may be 
required,” without requiring the council to determine by ordi- 
nance what changes, enlargements, or extensions should be 
required, or what should be considered necessary laterals, neces- 
sary inlets, or other necessary appurtenances, must be understood 
as referring the determination of these matters to the judgment 
of the engineer, aided by personal observation upon the ground 
and a knowledge of the obstructions to be overcome. 

V. The sewer system as it now exists was inaugurated in 
March, 1859, by an act of the Legislature entitled ‘‘ An act 
amendatory of and supplementary to the several acts incorpo- 
rating the city of St. Louis,” approved March 14, 1859. (Sess. 
Acts 1859, p. 165; § 14, p. 168.) The provision in question 
in this act is, ‘‘ such sewers shall be made of such dimensions as 
may be prescribed by ordinance, and may be changed, enlarged, 
or extended, etc.”? In the case of The City to the use of Creamer 
v. Oeters, decided in 1865, 36 Mo. 456, the court says: ‘‘ It is 
objected by the defendant that the ordinance did not prescribe the 
dimensions of the sewer. The act gives the council power to 
prescribe the dimensions, and the ordinance authorizing the city 
engineer to construct the sewer gave him power to determine the 
dimensions of this particular sewer. It is not made a condition 
precedent either of the power of the council or of the authority 
of the engineer. We do not see that this objection can be of 
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any avail to the defendant.”” In March, 1866, the city charter 
was revised by the Legislature, by an act entitled ‘‘ An act to 
revise the city charter of the city of St. Louis,” approved March 
19, 1866. (Sess. Acts 1866, p. 279.) At page 298 it is again 
enacted ‘‘ such sewer shall be [the word ‘‘ made” is dropped] of 
such dimensions as may be prescribed by ordinance, and may be 
changed, enlarged, or extended.” On the 13th of March, 1867, 
the charter was revised again. (Sess. Acts 1867, p. 56.) At 
page 76 we find the same enactment in the words of the revision 
of 1866. Can it be contended that the Supreme Court did not 
rightly interpret the meaning of the act of 1859, in the case of 
The City v. Oeters, 36 Mo. 456, where we find that the Legisla- 
ture had the opportunity twice afterward presented of correcting 
that interpretation by changing or amending the language of the 
law? So far from changing the words of the provision in ques- 
tion, the Legislature, in the revision of the charter in 1866, and 
again in 1867, dropped the word ‘‘ made,” the better to conform 
the law to the decision. Can it be said that the Legislature was 
not aware of the decision, and dropped the word ‘‘ made” by 
chance? We think not, for the reason that the revision of the 
charter was conducted by eminent attorneys of this city, who 
were at the time members of the Legislature and familiar with 
this decision. 

VI. It is contended that the corporation is as much limited 
and restricted to the mode prescribed as to the thing allowed 
to be done. This is true only where the public are interested 
in the mode of doing the thing as much as in the thing itself, 
and the mode is prescribed for the benefit or protection of the 
public. 

VII. It is not doing justice to the merits of respondent’s case 
‘to call his demand a tax, and then demand that the law shall be 
strictly construed against him. A tax is a burden imposed upon 
persons or property to raise money for public purposes; but an 
assessment is for improvements, and is not regarded as a burden, 
but as an equivalent or compensation for the enhanced value 
which the property of the person assessed has derived from the 
improvement. (Egyptian Levee Co. v. Hardin, 27 Mo. 495; 
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Columbia Bottom Levee Co. v. Meier, 89 Mo. 56.) Nor are the 
powers conferred on the corporation to build sewers properly said 
to be in derogation of the rights of the citizens, and that conse- 
quently the law must be strictly construed. The power to build 
is rather the exercise by the corporation, restrained and limited 
by law, in behalf of her citizens, of one of the inalienable rights 
of the citizen—the right to live, and breathe fresh air, and 
banish from the city the seeds of death and pestilence. 





WaanerR, Judge, delivered the opinion of the court, 


This case is brought before us for review on appeal from the 
St. Louis Circuit Court, wherein judgment was given for respond- 
ent. The action was on a special tax bill for building a sewer 
on the premises of appellants, and the defense set up was that the 
ordinance under which the sewer was constructed was void, and 
conferred no authority on the person doing the work. The char- 
ter of the city of St. Louis, from which the power for the pro- 
ceeding is attempted to be derived, says: 

‘¢The city council shall cause sewers to be constructed in each 
district, whenever a majority of the property-holders resident 
thereon shall petition therefor, or whenever the city council may 
deem such sewer necessary for sanitary or other purposes; and 
such sewer shall be of such dimensions as may be prescribed by 
ordinance, and may be changed, enlarged, or extended, and shall 
have all the necessary laterals, inlets, and other appurtenances 
which may be required.” 

The ordinance authorizing the construction of the sewer pro- 
vides that ‘‘said sewer shall be of such dimensions and of such 
materials as may be deemed requisite by the city engineer.” The 
council took-no action as to the dimensions of the sewer, but left 
the whole matter to the discretion of the engineer. The power was 
vested in the council for some purpose, we must suppose, and they 
had no power to delegate it. The council act under a sense of offi- 
cial responsibility, and are chosen on account of their fitness for 
the trust reposed in them, and their constituents have a right to 
require them to come up to the full measure of their duties. 
The law requires them to act not only in view of their direct 
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responsibility to those who elected them, but also that they should 

exercise their united wisdom for the general good of the public. 

They cannot delégate a duty plainly anid expressly devolved upon 

them to the mere discretion, and perhaps caprice, of a single 
_individual. 

The case of Ruggles and Bixler v. Collier e¢ ai. is in point, 

and cannot be distinguished in principle from the present case. 
~ The rule is well settled that corporations are the mere creatures 
of the law, established for special purposes, and deriving all 
their powers from the acts creating them. The corporate acts 
must not only be authorized by the charter, but these acts must 
be done by such officers or agents and in such manner as the 
charter directs. (2 Kent’s Com. 860-61, llthed.; Ang. & 
Ames on Corp. §§ 111, 271; Bank of Augusta v. Earle, 13 
Pet. 587; Perrine v. Ches. & Del. Canal Company, 9 How. 
172; Brady v. The Mayor, etc., 2 Bosw. 173, affirmed in 22 
N. Y. 812; McSpedon v. The Mayor, etc., 7 Bosw. 601; Bard 
v Chamberlain, 3 Sandf. Ch. 32; Broughton v. Manchester 
Water Works, 3 Barn. & Ald. 11-12 ; McCullough v. Moss, 5 
Denio, 566; Williams v Lash, 8 Minn. 496 ; School Directors v. 
Thompson, 5 Minn. 257; and authorities cited in opinion in 
Ruggles and Bixler v. Collier e¢ al., ante, p. 353.) 

The ordinance conferring the authority on the engineer was 
‘not in legal conformity with the charter, and must be disregarded. 
But it is said that a different doctrine has been held in The City 
of St. Louis to use, etc., v. Oeters, 36 Mo. 456. The question 
did arise in that case, but.it was disposed of in a single sentence, 
and it was not maturely considered. I am satisfied that the case 
should not be regarded as authority on this point; and, so far as 
it asserts a principle contrary to what is herein laid down, it ought 
to be overruled. 

The judgment will be reversed and the cause remanded. The 
other judges concur. 
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EpwarbD McKeon, Respondent, v. CrrizENs’ RarLway Company, 
Appellant. 


1. Practice, Civil— Instructions are to be taken together.—In an action for 
damages against a street-railway company for injuries resulting from the care- 
lessness and negligence of defendant, if it appeared that plaintiff in any man- 
ner directly contributed to such injuries by his own wrongful or negligent act, 
he cannot recover. And an instruction given to the jury after they had 
retired to consider of their verdict, omitting the element of contributory neg- 
ligence, if standing alone, would undoubtedly be bad. But if that point was 
fully met by other instructions, such omission would be no ground for 
reversal of the cause. Instructions are to be considered and construed in 
their combination and entirety; and not as though each separate instruction 
was intended to embody the whole law of the case. 


Appeal from St. Louis Circuit Court. 
Cline, Jamison § Day, for appellant. 


The court below erred in giving the last instruction, at its own 
instance, after the jury had retired and were unable to agree upon 
a verdict, as it had a direct tendency to mislead them and draw 
their attention off from the doctrine of contributory negligence 
raised by the proof in the cause. The instruction purports to 
make a complete case of liability in the company where an injury 
occurs to a passenger (notwithstanding the passenger may have 
contributed directly to bring about the injury), if such injury could 
in any way be traced to or might have been prevented by the 
employment of a greater number of agents and employees on 
board of the train. If the party injured contributed directly to 
his own misfortune, he cannot recover, even though the negligence 
of the company consisted in a lack of a proper number of ser- 
vants and agents on board of the car in which the party was being 
carried. This is the settled law of this State. (Huelsenkamp 
v. Citizens’ Railw. Co., 34 Mo. 45; Boland and Wife v. Mo. 
R.R. Co., 36 Mo. 484.) 


Hudgins § Son, for respondent. 


The instruction given by the court on its own motion is to be 
taken in connection and construed with those given at the instance 
of plaintiff and defendant. Qne of defendant’s instructions, given 
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at his own instance, had declared that, if plaintiff in any manner 
contributed to the injury, he cannot recover. Take these together, 
and the whole objection of appellant is destroyed. The objection 
is founded on the theory that each instruction must contain the 
whole law applicable to every phase of the case. This is errone- 
ous; the instructions given by the court are to be construed all 
together as one entire charge. Those of the plaintiff may modify 
those of the defendant, and véce versa ; and while one instruction, 
if given by itself, might be erroneous because it did not contain 
all the law, yet, if modified by other instructions which declare 
fully the law of the case, there is no error. 


CuRRIER, Judge, delivered the opinion of the court. 


The general facts appearing in this record are sufficiently stated 
in the opinion of the court delivered in this cause when it was 
heard on a former occasion. (42 Mo. 79.) There is but a 
single question presented for consideration on the present appeal. 
At the re-trial, after the jury had retired to consider of their 
verdict, the court, on the request of the jury for further direc- 
tions regarding the law of the case, of its own motion gave the 
following additional instruction, namely: ‘‘ The law does not 
fix or regulate the number or kind of servants and agents that 
defendant shall employ in the running and management of its 
cars. But it is the duty of the company to employ a reasonable 
and sufficient number of persons to run and manage its cars with 
safety to passengers ; and if any injury occurs to passengers by 
reason of the failure of the defendant to employ a reasonable 
and sufficient number of servants or agents, the defendant would 
be liable for such injury.” 

The defendant objects to the action of the court in giving this 
instruction, on the ground that its tendency was to withdraw the 
minds of the-jury from a consideration of the doctrine of con- 
tributory negligence, in regard to which the court had instructed 
them as follows, namely: ‘‘If the jury find, from the evidence, 
that the injuries complained of were caused by the negligence or 
misconduct of the plaintiff, or that he directly, in any manner, 
contributed thereto by his own wrongful or negligent act, then he 
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cannot recover.”? The jury were also instructed that if they 
‘“believed, from the evidence, that the injuries complained of 
were caused by the plaintiff getting or attempting to get off the 
forward platform or front end of defendant’s car,’ then he could 
not recover. 

These instructions, in connection with that given by the court . 
upon its own motion, present the law of the case, as respects the 
particular matters in question, as fully and fairly as the defend- 
ant had a right to claim. Undoubtedly the instruction objected 
to, standing alone, would have been bad, as omitting the element 
of contributory negligence. But that point was fully met by the 
other instructions ; and the instructions are to be considered and 
construed in their combination and entirety, and not as though 
each separate instruction was intended to embody the whole law 
of the case. 

We discover no error in the judgment of the Circuit Court, and 
it is therefore affirmed. The other judges concur. 





HAnnipaL SavINes AND INsURANCE CoMPaNY, ain, v. 
JOHN Pipe, Respondent. 


1. Hannibal Savings and Insurance Company — Membership— Stock Depart- 
ment —Who may be insured in.— Section first of the charter of the Hannibal 
Savings and Insurance Company, which provides, substantially, that ‘“George 
W. Kent,” etc., ‘and all other persons who shall hereafter become members 
of the company, shall be a body politic, for the purpose of insuring their 
farm buildings, live stock, dwelling-houses,” etc., is intended simply to give 
a leading object of the charter; and, under the provisions of other sections, 
the company may, in the stock department, insure without regard to mem- 
bership. 


Appeal from St. Louis Circuit Court. 
Taussig §& Kellogg, for appellant. 


I. The first section of the charter, considered alone and with- 
out reference to the remaining provisions of the charter, does not 
admit of the construction given to it by the court below, and gives 
to the company the right to insure not only their (the company’s) 
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property, but also ‘‘ other buildings, personal property,” etc. 
The court below interpreted the section as if it read ‘‘ their farm 
buildings,” etc., and ‘their other property,” etc. It is submit- 
ted that such interpretation is not justified either by the rules of 
strict grammatical construction or the rules of liberal construction 
enjoined by. the eighteenth section of said charter. 

II. The construction given to the first section by the court 
below is incompatible with the provisions and proper construction 
of the sixth, seventh, and sixteenth sections of the act, which 
authorize the insurance of other than members. 

Ill. The evident object and design of the charter is to create 
two departments of insurance: first, the mutual department, in 
which all policy-holders are members, and the payments to be 
made by the assured are dependent upon losses sustained and 
uniform assessments arising therefrom; secondly, the stock de- 
partment, where stockholders are members of the company, and 
which may grant insurance for any length of time, to any person, 
on such terms as may be agreed upon in each particular case. 


4. M. Sterling, for respondent. 
Butss, Judge, delivered the opinion of the court. 


Defendant is sued on a promissory note, and defends upon the 
ground that he is not a member of the company, and that the 
company, by its charter, has no power to insure any but members. 
His defense was sustained below, and the plaintiff brings the case 
here by appeal. 

Section 1 of the charter provides that ‘‘George W. Kent 
& Co., and all other persons who shall hereafter become members 
of the company hereby created, in the manner herein prescribed, 
shall be a body politic and corporate by the name and style of the 
Hannibal Savings and Insurance Company, and shall have per- 
petual succession, for the purpose of insuring their farm buildings, 
live stock, dwelling-houses, stores, shops, and other buildings, 
household furniture, merchandise, and other personal property, 
against loss or damage by fire, wind, or lightning, and by that 
name may contract,’’ etc., giving the usual powers of corpora- 
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tions. No other object or purpose is specified in this section than 
insurance, and insurance of the property of the members of the 
corporation ; and unless the authority to insure defendant is found 
elsewhere, the company has transcended its authority and the 
note is void. But does this section embrace all the powers of the 
company? Is it intended to be exclusive, or simply to give a 
leading object of the charter? If the former, the judgment 
below is correct; if the latter, we may look to other sections for 
its powers. 

Section 17 authorizes the company ‘‘ to perform the duties and 
functions of a savings institution,” to receive deposits, make 
loans, deal in exchange, ete. This object clearly is not embraced 
in section 1. So, by section 16, the company is authorized to 
make ‘‘ marine insurance upon vessels, goods, and merchandise,” 
etc., ‘‘and upon ocean, lake, river, or inland transportation risks, 
of every kind whatsoever, and upon money transmitted by mail,” 
and also to insure against accidents. These extensive classes of 
insurances could hardly be supposed to be confined to the property 
and persons of members, unless it was provided that by the act 
of insurance such insured persons become members. So it seems 
clear that the object of the incorporation, as specified in the first 
section of the charter, is not exclusive of all other objects. 
Other things may be done besides insuring the property of mem- 
bers of the corporation. 

By section 7 the business of the company may be divided into 
two departments—a stock and a mutual department; and each 
department is to be kept separate from the other, and provisions 
are made for subscriptions and payment of stock. 

Section 3 defines who are members ; and they are, first, all who 
are insured in the mutual department of the company; and 
second, all persons who are owners of stock in the stock depart- 
ment of the company. ‘Those insured in the mutual department 
are to have one vote for each policy, and the stockholders are 
allowed a vote for each share of stock. 

The distinction between the manner of insurance in the mutual 
and in the stock department is not very clearly made in the 
charter; but under the authority given the directors to make 
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by-laws, ordinances, etc., they have doubtless made all necessary 
provision. Our only inquiry is whether the company can insure 
any but members. In the mutual department the insured are 
necessarily members. In the stock department there is no require- 
ment whatever in relation to their membership ; but, by providing 
that it shall be constituted by subscriptions to stock, the insured, 
as such, are presumptively excluded. The requirement or pro- 
vision in relation to those insured in the mutual department cannot 
be considered as forbidding the insurance of outsiders in the stock 
department, unless the business described in section 1 of the 
charter is held to be exclusive of all other; and we have seen 
that it is not, but that other business may be done. The company, 
then, in the stock department, may insure without regard to 
membership. 

The judgment of the Circuit Court is reversed and the cause 
remanded. ‘The other judges concur. 


- 





Joun B. TrForD, Plaintiff in Error, v. CHarLes G. Ramsey, 
Defendant in Error. 


1. Practice, Civil— District Courts, Judgments of reversal and remander in— 
Appeal from.—It is now well settled that the judgments of reversal and 
remander in District Courts are such final judgments as will sustain an appeal 
or writ of error to the Supreme Court. 

2. Practice, Civil—Act reorganizing St. Louis Circuit Court — General 
Term— District Court — Appeals.— Under the provisions of section 17 of 
the act reorganizing St. Louis Circuit Court (Gen. Stat. 1865, p. 890), as to 
the subject of appeals, the Supreme Court holds the same relation to the Cir- 
cuit Court of St. Louis county, in general term, as to the District Courts of 
the State. The words “as is now or may hereafter be provided” refer to the 
whole subject matter of the appeal—as well to the character of the final judg- 
ments appealed from as to the manner of taking them up. 

8. Act amending act reorganizing St. Louis Circuit Court — Legislatwwe inter- 
pretation of — Construction of Statute.—The act amendatory of that reor- 
ganizing the St. Louis Circuit Court (Gen. Stat. 1865, p. 889), approved 
March 4, 1869, cannot have the force of a legislative interpretation of section 
14 of said act, as it stood prior to its amendment, and a decision that no right 
of appeal to the Supreme Court from a judgment of reversal and remander in 
the Circuit Court, in general term, existed previous to said amendatory act. 
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The Legislature, while it may make laws, has no power to interprét such 
existing laws as do not apply to its own duties. ; 
4. Practice, Civil— Judgment for excess — Reversal of — Remitter. — Where 
a judgment is sought to be set aside or reversed, for the reason only that the 
judgment rendered was for too much, and plaintiff has filed below, though too 
late, a remitter of the excess, justice always demands that any court that has 
power to render judgment should accept the remitter and enter judgment for 
the true amount. But if plaintiff is at fault below in this matter, he should 

pay the costs occasioned by his negligence. ; 

5. Practice, Civil— New Trial — Discretionary with what court — St. Louis 
Circutt Court, in general term, is appellate. —The order of court granting a 
new trial rests to a great extent in the discretion of the court, when granted 
by the same court in which the first trial was had. But this doctrine does not 
apply to courts of error. The Circuit Court of St. Louis county, in general 
term, is an appellate court, like the District Courts outside of St. Louis 
county; and its decisions in regard to the action of the Circuit Court in 
special term, made under section 17 of the act ‘reorganizing the St. Louis 
Circuit Court (Gen. Stat. 1865, p. 887), should be governed by rules applica- 
ble to appellate courts. 

6. Practice, Civil— New Trial — Newly-discovered evidence. —No rule is better 
settled than that new trials claimed on the ground of newly-discovered evidence 
will never be allowed unless the party has used due diligence to discover and 
produce the evidence. 


Appeal from St. Louis Circuit Court. 


This case was substantially before this court before, and is 
reported in 837 Mo. 563. The facts are there set forth. On the 
trial plaintiff asked the following instruction, which was given: 

‘‘That if the jury believe from the evidence that the note 
here sued on was made by Abram §. Mitchell, and delivered at 
the date thereof to plaintiff or his agent, in renewal or satisfac- 
tion of a former note held by plaintiff, and due or about to be 
due; and further believe that at said date said Mitchell and the 
defendant Ramsey were partners in business under the firm and 
style of Charles G. Ramsey & Co., and had been such partners 
for more than four months previous to said date; and if the jury 
also believe that the note sued on was delivered by said Mitchell 
and received by plaintiff or his agent as the note of said firm 
of Charles G. Ramsey & Co., and that the note in renewal or 
satisfaction of which the note here sued on was so given had been 
executed four months previously by the defendant Ramsey him- 
self, in the name of said firm, and had been delivered to plaintiff 
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or his agent, with said Ramsey’s consent, as the note of said 
firm, in consideration of money loaned by plaintiff either to said 
firm or to said Mitchell for his own use; and if the jury also 
believe that the word or letters ‘‘ Chas.” are in fact a familiar 
abbreviation of the name ‘‘ Charles,” commonly known, used, 
and understood as such, and used as suca by said Mitchell in 
signing the note here sued on—then the defendant Ramsey is 
liable to plaintiff for the amount of the note here sued on, with 
interest from maturity up to this time at the rate of six per 
centum per annum.” 


Hitchcock § Lubke, for plaintiff in error. 


I. A writ of error may be prosecuted from a judgment of 
reversal by the general term of the St. Louis Circuit Court. 
(§ 17 of ‘‘An act to provide for the reorganization of the 
St. Louis Circuit Court,” etc., Gen. Stat. 1865, p. 890.) 
(a) This section forbids only an appeal or writ of error as to a 
judgment of the special term. (0) There was a judgment’ of 
the special term, and the decision of the general term is a 
final one as to that judgment; and this final judgment this 
court has a right to review by writ of error. (c) The words 
‘“‘nor shall any writ of error be prosecuted to that court on 
account of any such judgment or decision,” contained in the sec- 
tion referred to, mean the same thing with reference to writs of 
error that the words ‘‘ but no such appeal shall be taken from any 
judgment or decision of said court at special term”? mean with 
reference to appeals. A decision of the general term of the St. 
Louis Circuit Court upon a judgment of the special term is the 
same as the decision of a District Court; and this court has per- 
mitted appeals and writs of error from the District Courts in 
a case of this kind. (Strouse v. Drennan, 41 Mo. 289.) The 
reasons urged by the opinion of the court in this case apply as 
well to the case at bar. For the same reasons that the District 
Courts were created, the Legislature created the general term of 
the Circuit Court of St. Louis county. 

Il. The case is the same as when it was previously before 
this court (Tilford vy. Ramsey, 87 Mo. 563), with this excep- 
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tion: that the defendant attempted to prove that the plain- 
tiff’s agent had notice of the fact that Mitchell had no authority 
to use the firm name for the purposes of the firm before the time 
when the note in suit was given —7z. e. the second one; but in 
this he failed, as his own testimony and the affidavit filed with his 
motion for a new trial show. The instruction asked and given 
for the plaintiff presented the law to the jury as laid down by 
this court in 87 Mo. The affidavit filed by the defendant, with 
his motion for a new trial on the ground of newly-discovered 
evidence, does not show due diligence in procuring it. (Miller v. 
Whitson, 40 Mo. 97.) The instruction given required the jury 
to find all the facts necessary to entitle the plaintiff to recover 
under the opinion of this court in 87 Mo., and the case was 
also for that reason given to the jury properly. 

Ill. The plaintiff has a right to remit for the excess of damages 
in the verdict of the jury even in this court. And the judgment 
of this court should be that the judgment of the general term 
be reversed, and that the plaintiff recover of the defendant 
$1,431.33, with interest from February 26, 1868. 


M. L. Gray, for defendant in error. 


I. A writ of error does not lie from the judgment of the St. 
Louis Circuit Court in general term, reversing the judgment of 
the special term and remanding for new trial. By section 15 of 
article VI of the constitution (Gen. Stat. 1865, p. 87), a Circuit 
Court for St. Louis county is provided for, having three judges, 
‘all or a majority of whom shall constitute a court in bank, to 
decide questions of law and to correct errors occurring in trials.” 
Section 1 of an act establishing the St. Louis Circuit Court, p. 
887, vests in it the jurisdiction of the Common Pleas, etc.; and 
all powers there vested in said courts are vested in the Circuit Court 
of St. Louis county, as said court will be constituted under the 
fifteenth section of article VI of the constitution. Section 9, pp. 
888-9, defines the general term of said court. Section 14, p. 
889, defines the powers of the Circuit Court in general term. 
Section 17, p. 890, grants appeals and writs of error to the 


Supreme Court from final judgments or decisions of the Circuit 
27—xLII. 
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Court in general term. The judgment of the Circuit Court 
in general term is not a final judgment. Final judgments 
are such as at once put an‘end to the action. (3 Blackst. 
Com. 898; 1 Kent, 316; 24 Pick. 800; 3 Wheat. 433; 6 
How. 201, 209; 5 N. Y. 571; 4.N. Y. 415; 4 How. Pr. 78; 
6 id. 280; 15 zd. 57; T Mo. 348.) The Circuit Court in 
general term is not a separate and distinct court from the Cir- 
cuit Court in special term. In both capacities it is the Circuit 
Court of St. Louis county, and this peculiarity in the organiza- 
tion of the court makes the case entirely different from the case 
of the Circuit and District Courts outside of St. Louis county. 
In other parts of the State the District Courts are appellate courts, 
entirely distinct and separate from, and superior to, the Circuit 
Courts. (Gen. Stat. 1865, p. 86, §12.) But in St. Louis 
county there is but one court, one clerk, but three judges; and 
whether those judges sit in special term or in general term is 
immaterial—in each capacity it is the Circuit Court. When the 
Circuit Court in bank reverses and sets aside the judgment of the 
Circuit Court in special term, there ceases to be any final judg- 
ment of the Circuit Court within the meaning of the definitions of 
a final judgment above cited. In view of the difference in organ- 
ization in the District and Circuit Courts outside of St. Louis 
county and the organization of the St. Louis Circuit Court, we 
claim that the case in 41 Mo. 289 is no authority in the case ~ 
before the court, and such is the general opinion of the St. Louis 
bar. In New York, from whose code and practice, as was said 
in 41 Mo. 294, ours is in many respects derived, neither an 
appeal nor writ of error would lie in a case like the present. (3 
Code Rep. 72; 4 How. 364; 1 Comst., N. Y., 610, 534, 536; 
3 Comst., N. Y., 545; 15 N. Y. 595; 33 Mo. 376.) The cases 
in New York (independent of this statute of 1857, allowing ap- 
peals, etc., from orders granting new trials), which appear some- 
what conflicting, may all be reconciled on this principle: when 
the cases do not originate in the Superior or Supreme Court, but 
come there from an inferior or subordinate court, a reversal by 
the Supreme Court may be appealed from, but not where the 
Supreme Court in general term grants a new trial in a case origi- 
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nally brought in that court. (3 N. Y. 546.) This same rule 
would justify the decision in 41 Mo. 289, and cases there cited, 
and in 5 Mo.; and this same rule would require this court to hold 
that there is no appeal from order of new trial in the general term 
of the St. Louis Circuit Court. At one time the statute of New 
York permitted an appeal from an order granting a new trial, on 
condition that the appellant should stipulate, if his appeal was 
overruled by the appellate court, that the judgment should be final. 
Under this statute the Court of Appeals held the party to a strict 
compliance with the terms of the statute, and would reverse only 
for errors of law. (18 N. Y. 493; 19 N. Y. 207; 23 N. Y. 
843 ; 20 N. Y. 522.) In cases like the one now before the court, 
the United States Supreme Court hold that no ‘appeal will lie. 
(12 Wheat. 185; 4 How. 465; 5 How. 51.) The Circuit Court, 
in general term, in its discretion, may grant a new trial on ques- 
tions of fact, just as the special term may; and if the new trial 
be granted on questions of fact, the appellate court will not review 
by affirm. (18 N. Y. 493; 19 N. Y. 207; 20 N. Y. 522; 28 
N. Y. 345.) Whether an appeal or writ of error will lie from the 
judgment of the Circuit Court, in general term, granting a new 
trial, is a question of intention of the Legislature as expressed 
by the statute. The statute does not in any express words give 
the right, and it certainly does not exist unless such a judgment 
is final. Can a judgment of the Circuit Court setting aside its 
own judgment be final? Does it put an end to the action? The 
reversal of the St. Louis Circuit Court in general term does not 
act on another and inferior court, as in New York, where their 
courts have so decided, but it acts at once on its own. judgments, 
and vacates them; and the result is that there is no judgment 
after new trial granted. The case is still pending and undecided 
in the Circuit Court. The last Legislature has now passed a 
law authorizing an appeal to the Supreme Court from a judgment 
of the general term, granting a new trial. If this be so, the 
Legislature has itself construed the present statute as we con- 
strue it. 

II. The Circuit Court, in general term, committed no error in | 
reversing the judgment of the special term, but were bound in | 
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law to do so. The judgment was for $61.17 too much—as 
plaintiff, on the 22d of August, 1868, admitted by his attempt 
to remit. For this error, if no other, the general term was bound 
to reverse. If plaintiff had, before the general term decided the 
case, remitted this sum, it would no doubt have taken away the 
ground of reversal. But the plaintiff did not remit until alto- 
gether too late, and their action therefore was right in reversing. 
(a) If part of a judgment be remitted, the erroneous judgment 
must be set aside, and a new judgment must be entered. (26 
Mo. 489.) (5) The offer of plaintiff, in vacation, to remit, after 
the general term had acted and sent the case back for trial, and 
after one term of the court had elapsed (June term, 1868), 
availed nothing; nor does his offer to remit now, in this court, 
avail him anything. (18 N. Y. 493.) If the defendant were 
here asking a reversal on the ground of an excessive judgment, 
plaintiff could remit and remove that ground, and this court would 
permit him to do it. But plaintiff is here asking this court to 
reverse the rightful act of the general term. If this court sees 
that that action was right, it will affirm because it was right. 
There is no middle course. (19 N. Y. 212.) The other instruc- 
tions should also have been given. 

Ill. The case made by defendant in his affidavit was sufficient 
ground for the general term to grant a new trial, if, in their dis- 
cretion, the facts therein set out required it. In granting a new 
trial on facts presented, the courts of original jurisdiction have a 
large discretion, and the appellate court will not review or reverse 
for the exercise of that discretion, unless there has been a gross 
abuse of that discretion. (23 N. Y. 160.) 

IV. The Legislature itself, in construing the original act estab- 
lishing the St. Louis Circuit Court, did not consider that said 
original act gave the right of appeal from an order of new trial. 
The fact that the Legislature now gives the right of appeal in 
such case is a legislative construction of the original act, and 
shows that the Legislature did not construe the former act as 
giving an appeal or writ of error from judgment granting a new 
trial. When the Legislature says that the original act did not 
give an appeal, can the court, in the face of said construction 
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and declaration, hold that the Legislature did mean and intend 
by the original act to allow an appeal in such case? (Vide 
act amending an act reorganizing the St. Louis Circuit Court, 
approved March 4, 1869.) 


Buss, Judge, delivered the opinion of the court. 


This case has once been before the court, and is reported in 37 
Mo. 563. A trial by jury has since been had at a special term 


of the St. Louis Circuit Court, and verdict and judgment for 


the plaintiff. This judgment was reversed at a general term of 
the said court, and cause remanded, and is again brought here by 
writ of error. We must first inquire whether there is such a 
final judgment as will authorize this court to review it. 

The defendant has cited numerous cases in the U. S. Supreme 
Court, and in the State of New York before the change of its 
code in this respect, where judgments of reversal and remander 
are held not to be such final judgments as will sustain an appeal 
or writ of error. But the general question is not an open one 
in Missouri. The Supreme Court, in Rankin v. Perry, 5 Mo. 
501, and in Strause v. Dreman ef al., 41 Mo. 289, have settled, 
and well settled it, in favor of the right of appeal, and we need 
only to refer to those cases. 

The only question that arises in this branch of the case per- 
tains to the peculiar organization of the Circuit Court in St. 
Louis county. Section 9 of the act of December 19, 1865 
(Gen. Stat. 1865, pp. 888-9), provides for general terms of the 
court, composed of all the judges sitting as a court in bank ; also 
for special terms. The special term is held by one judge, who, 
with the exception of certain questions to be reserved for the 
general term, has ‘‘all the powers and functions he might have 
or exercise if he were the sole judge of the court ;”” and, by section 
13, the court at said special term has power to vacate and 
modify its own judgments, decrees, or orders rendered or made 
at such term, as if the court were constituted with a single judge. 
So, with the exception of certain questions and issues of law 
reserved by section 10 for the general term, the Circuit Court of 
St. Louis county at its special term seems to be in all material 
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respects like the other Circuit Courts of the State. We have thus 
a Circuit Court held by a single judge, with ordinary jurisdiction, 
and with complete control of its records for the term. 

The statute also provides for another Circuit Court to be held 
by the three judges of the county, independent of and supervisory 
of the Circuit Court at special term. This is called the Circuit 
Court sitting in general term, or sitting in bank, and is claimed 
to be analogous to the District Courts outside of St. Louis county. 
This will depend, so far as the question now raised is concerned, 
not at all upon the name of the court or the dove-tail character 
of the jurisdiction of the two branches, but upon the provisions 
of the statute pertaining to writs of error and appeals. If these 
provisions are substantially like similar provisions in relation to 
Circuit and District Courts of the State at large, the analogy, so 
far, exists. 

The constitution gives to the District Courts appellate jurisdic- 
tion from the final judgments of the Circuit Courts, and the 
statute provides the manner of bringing such judgments into 
court by appeal or writ of error. Section 14 of the act organiz- 
ing the St. Louis Circuit Court, as it stood when this case was 
appealed, provided that a ‘‘ judgment or decree rendered, or order 
made, at special term, may be reversed, vacated, or modified at 
general term, for errors appearing in the record at special term,” 
etc.; and directed that ‘‘the court shall prescribe by rule the 
manner in which every such judgment, decree, or order shall be 
brought up to general term for review, and remanded thence to 
special term.”” The analogy, so far, is that the District Court 
has appellate jurisdiction over judgments of the Circuit Court, and 
the Circuit Court of St. Louis county in general term has appel- 
late jurisdiction over the Circuit Court in special term. 

The principal difference consists in the facts that the law 
provides the manner of bringing cases from the Circuit Courts to 
the District Courts, while in St. Louis the same thing may be 
provided for by rules of court; and, also, the St. Louis Circuit 
Court, at general term, has appellate jurisdiction over said 
court at special term in other than final judgments. 

The appellate jurisdiction of the Supreme Court over final 
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judgments of the District Court has, as we have seen, received 
judicial interpretation, and we are only to consider the character 
of its jurisdiction over judgments of the St. Louis Circuit Court 
in general term. This matter is clearly settled by section 17 of 
the act reorganizing said court. It provides that ‘‘in cases of 
final judgment or decision of the said court at general term, an 
appeal to the Supreme Court may be taken, or a writ of error 
prosecuted therefrom, as is now or may be hereafter provided, by 
general law, in regard to the removal of causes from other Circuit 
Courts, or from District Courts to the Supreme Court,”’ etc. 

The words ‘‘as is now or may be hereafter provided’? refer 
to the whole subject matter of the appeal —as well to the character 
of the final judgments appealed from as to the manner of taking 
them up; so that as to the subject of appeals, as provided by 
this section, the Supreme Court holds the same relation to the 
Circuit Court of St. Louis county in general term as to the 
District Courts of the State. 

Defendant’s counsel submits to us a transcript of an act just 
passed, amendatory of the statute under consideration, in which, 
as an amendment to section 14, power is given to the court in 
general term ‘‘to award new trials, reverse or affirm the judg- 
ment rendered or decree or order made at special term,’? and 
which, upon conditions specified, provides for appeals to the 
Supreme Court from any ‘‘award of a new trial, and from any 
judgment rendered or decree or order made at general term 
reviewing or modifying a judgment rendered or decree or order 
made at special term,” * * ‘in the same manner and 
with like effect as is provided for by law in respect to appeals 
from final judgments rendered by said court at general term ;” 
and it is urged that this grant of right of appeal from an award 
of a new trial is a legislative interpretation of the law as it stood, 
and a decision that no such right previously existed. 

This act can have no such force. As a matter of fact, it is not 
probable that one-tenth of the members of the Legislature ever 
considered the question ; and as a matter of law, the Legislature, 
while it may make laws, has no power to interpret such existing 
laws as do not apply to its own duties. This act is an amend- 
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ment to section 14, and enlarges the supervisory power of the 
court in general term over its action in special term, and grants a 
right of appeal to the Supreme Court in many cases where it did 
not exist, but leaves untouched section 17, which gives appeals 
from final judgments. The claim cuts the defendant’s own throat. 
This amendatory act gives the court in general term power to 
award new trials at special term, which, according to the claim, 
is a legislative interpretation of the law as it stood, and a decision 
that no such power existed before. If so, the judgment in review 
is erroneous for that reason, and should be reversed. 

The defendant complains of the instruction given for the plain- 
tiff. It is not necessary to set it out, but only to remark that it 
conforms to the opinion of the court in 37 Mo. 563, and seems 
to be carefully drawn for that purpose. The court, indeed, there 
decided the whole merits of the case. There was no defense to 
the note, except that it was given for a private debt without the 
knowledge of the defendant, the other member of the firm; and 
the court held that it was given for a debt of the firm, and that 
the one who gave it had aright todoso. The various instruc- 
tions asked by defendant either contradict the opinion referred to 
or are unsupported by evidence, and were, hence, properly refused. 

It is admitted that the judgment rendered was for too much, 
and the plaintiff has filed below, though too late, a remitter of 
the excess. Being filed out of time, we will treat it as filed in 
this court. When a judgment is sought to be set aside or reversed 
for this reason only, justice always demands that any court that 
has power to render judgment should accept the remitter and enter 
judgment for the true amount. As the plaintiff was at fault in this 
matter below, it is right that he should pay the costs occasioned 
by his negligence. 

The defendant also claims that the order of the Circuit Court 
at general term, reversing the judgment and granting a new trial, 
rests to a great extent in the discretion of the courts, and cannot 
be objected to here. This is true when the new trial is granted 
by the same court in which the first trial was had. A certain dis- 
cretion is left to the judge who heard the case ; but the doctrine 
does not apply to courts of error. We have seen that the Circuit 























MARCH TERM, 1869. 





Wolf v. The American Express Co. 





Court of St. Louis county, in general term, is an appellate court, 
like the District Courts outside of said county ; and its decisions 
in regard to the action of the Circuit Court in special term, 
made under section 17 of the act referred to, should be gov- 
erned by the rules applicable to appellate courts. 

The application of the defendant for a new trial, founded upon 
newly-discovered evidence, rests upon no foundation whatever. 
He files an affidavit that since he testified he has looked on his 
books, and is now able to fix the date of a certain conversation 
with plaintiff’s agent. If the date was material, why did he not 
look them over before? He does not show that he could not 
have done so, and gives no excuse whatever for the neglect. No 
rule is better settled than that new trials for such causes will 
never be allowed unless the party has used due diligence to dis- 
cover and produce the evidence. Any other rule would render 
trials endless. 

This case having been once decided substantially by this court, 
and the matter being all before us, judgment will be rendered for 
the amount of the note, with interest at six per cent. from matur- 
ity, which the plaintiff should have recovered at the last trial in 
the Circuit Court. And as it was the plaintiff’s fault that the 
excess was not at once remitted, he should pay the costs of the 
Circuit Court in general term, and of this court. The other 
judges concur. 





Louis Wotr, Respondent, v. THE AMERICAN Express COMPANY, 
Appellant. 


1. Carriers, Common— Liability for losses caused by eold.—In an action 
against a common carrier for damages caused by the freezing of certain casks 
of wine, where it appeared in evidence that the cold weather was not the sole, 
nor entirely the proximate, cause of the injury, and that the loss would not 
have taken place nor the damage occurred had not the negligence and inatten- 
tion of defendant co-operated with the cold: Aeld, that plaintiff was entitled 
to recover for the loss of the merchandise. "Where no restriction is stipulated 
for, the common carrier is held liable as an insurer, and is responsible in that 
high degree of diligence commensurate with the duties he assumes. And his 
liabilities will extend to agencies which the violence of nature causes in con- 

sequence of his negligence or defective means. 
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2. Carriers, Common —Act of God, losses caused by — Carrier responsible for, 
in what cases.— The act of God which excuses the carrier must not only be 
the proximate cause of the loss, but the better opinion is that it must be the 
sole cause. And when the loss is caused by the “act of God,” if the negli- 
gence of the carrier mingles with it as an active and co-operative cause he is 
still responsible. 

8. Carriers, Common — Damages caused by want of reasonable care, skill, and 
attention — Burden of proof.— After the damages to the goods have been 
established, the burden of proof lies upon the carrier to show that they were 
occasioned by the act or peril which the law recognizes as constituting an 
exemption; and then it is still competent for the owner to show that the injury 
might have been avoided by the exercise of reasonable skill and attention on 
the part of the persons employed in the conveyance of the goods. Such a loss 
will not be held to exempt the carrier from liability, but to have been occa- 
sioned by his negligence and inattention to duty. 

4. Carriers, Common— What degree of attention and care required, determined 
by the character of the goods.—The carrier must not only exercise diligence, 
but he raust use that degree of attention and care which the occasion and sub- 
ject committed to his trust demand. What would be sufficient care in case 
of ponderous articles, not liable to be deteriorated by exposure, might be the 
most palpable neglect in case of costly and perishable goods. 


Appeal from St. Louis Circuit Court. 


At the trial the court gave the following instructions, on motion 
of plaintiff: 

‘The term ‘ act of God,’ in law, means a cause which operates 
without any aid or interference from man; for if the cause which 
produced or occasioned the injury became destructive by human 
agency or co-operation, then the loss is to be ascribed to man, 
and not to God.” 

‘¢ And if the jury believe from the evidenee that the wine in 
question was damaged after it was received by the defendant, and 
before it was delivered to the plaintiff, then the j jury must find for 
the plaintiff— unless they further find from the evidence that the 
“act of God’ was the immediate and sole cause of such damage, 
and that the defendant was not guilty of any carelessness, negli- 
gence, or fault which conduced to the damage.” 

‘¢The burden of proving that the injury complained of (if any 


happened ) was caused by the ‘ act of ~~ ? rests upon the defend- 
ant in the first instance.” 


‘Tf the jury believe from the evidence that, after defendant 




















MARCH TERM, 1869. 423 





Wolf v. The American Express Co. 





received the wine in question, and before the same was delivered 
to the plaintiff, the defendant permitted said wine carelessly to 
lay exposed in the weather, and thereby the same was frozen and 
spoiled, they will find for the plaintiff— unless the jury further 
find that the defendant was prevented from taking proper care of 
said wine by the ‘ act of God.’ ” 

To the giving of which, defendant at the time excepted. 

On motion of defendant, the court: gave the following instruc- 
tions: 

‘<If the jury believe from the evidence that the wine of plain- 
tiff was damaged by reason of the sudden and extreme change of 
weather, and without any carelessness or negligence on the part 
of defendant, its agents, servants, or employees, they will find - 
for defendant.” 

‘¢The common carrier is not liable for injury to property in its 
charge which is occasioned by the ‘act of God;? and extreme 
cold weather is such an act. If, then, the jury believe from the 
evidence that the injury complained of was by reason of the severe 
cold, and that the carrier could not, by the exercise of the great- 
est care and foresight which its agents or employees could have 
exercised under the circumstances, prevent the accident, then the 
jury will find for the defendant.” 

A statement of the case will be found in the opinion of the 
court. 


Knox § Smith, for appellant. 


The wine was unquestionably damaged by reason of the extreme 
cold. This is the direct act of God, over which man has no con- 
trol. For such damage the carrier is not liable. (Sto. Bailm. 
§§ 492, 510 e¢ seg.; Edw. Bailm. pp. 168, 456, 457; 40 Mo. 
491 e¢ seg.) The wine was destroyed by no human agency. The 
‘whole injury was the result of storm and cold. For such injury 
the carrier is not liable. 


Jecko § Hospes, and Clover, for respondent. 


I. The carrier is bound to take all possible care of goods con-_ 
signed to his charge as such, and is responsible for every injury 
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which might have been prevented by human foresight and pru- 
dence. This has been the rule of the common law for ages. 
(Woodrefe v. Curtis, 1 Rol. Abr. 2; Co. Litt. 89, a.) 
“IL. The only exceptions to the responsibility above declared — 
are acts of God or the public enemy, and then excepted in the 
contract of affreightment itself. 1. The damage done was not 
the result of any cause excepted in the contract of affreightment. 
2. It was not the act of the public enemy. 38. It was not the 
act of God. The phrase ‘‘ the act of God” has been said to 
mean the same thing as ‘‘ inevitable (or unavoidable) accident.” 
But this is a mistake. The rule is intended to hold the common 
carrier responsible, wherever it was possible that he caused the 
loss either by negligence or design. Hence, ‘‘ the act of God’ 
means some act in which neither the carrier himself nor any other 
man had any direct and immediate agency. Lord Mansfield, in 
Proprietors of Trent and Mersey Navigation Co. v. Wood (3 Esp. 
181; 4 Doug. 290), says: ‘The act of God is a natural neces- 
sity, as winds and storms which arise from natural causes, and 
is distinct from inevitable accident. (8 Kent, 213 ; Steamboat 
Lynx v. King & Fisher, 12 Mo. 275; McArthur v. Sears, 21 
Wend. 190; Jeremy on Carriage, 59; Bowman v. A. T. & E. 
M. Teall, 23 Wend. 306.) 


Waener, Judge, delivered the opinion of the court. 


This was an action commenced by the plaintiff to recover dam- 
ages sustained by reason of the freezing of his wine while in the 
charge and custody of the defendant. The facts are shortly these: 
The plaintiff delivered at New York, to defendant, a common car- 
rier, a quantity of wine in casks and cases, to be transported and 
delivered to him at St. Louis. The wine arrived at East St. 
Louis on Saturday, the 31st day of December, 1863. At the 
time of its arrival the weather was severely cold, and, on account 
of the ice floating in the river, it could not be ferried across and 
delivered to the plaintiff. Defendant had it taken from the cars 
and stored on a platform, where it was exposed to all the severity 
and inclemency of the weather from Saturday evening till the 
next Monday or Tuesday, and while it was lying in this situation 
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it was badly frozen and greatly damaged in value. It is in evi- 
dence that wine properly stored or protected was not frozen or 
injured during the cold weather at that time. The only ground 
requiring any attention, relied on to exonerate the defendant, is 





that the cold weather which caused the freezing was the act of . 


God, and therefore no liability resulted. 


The liability of a common carrier has been often discussed and. 


clearly defined. He is held to a very stringent responsibility. 
He is not only responsible for any loss or injury to the goods 
he carries which is caused by his negligence, but the law raises 
an absolute and conclusive presumption of negligence whenever 


the loss occurs from any other cause than ‘the act of God or the | 


public enemy.”? Where no restriction is stipulated for, he is held 
liable as an insurer, and is responsible in that high degree of 
diligence commensurate with the duties he assumes. And his 
liabilities will extend to agencies which the violence of nature 
causes in consequence of his negligence or defective means. 


(Levering e¢ al. vy. Union Transportation and Insurance Co., 42 
Mo. 88.) Prof. Parsons, in his work on contracts, says: ‘‘ We | 


take the true definition of the ‘act of God’ to be a cause which 
operates without any aid or interference from man. For if the 
cause of loss was wholly human, or became destructive by human 


agency and co-opera is to be ascribed to man, 

















ahd not to God, and to the carrier’s negligence ; because it would — 


be dangerous to the community to permit him to mak se 
which might so frequently be false and fraudulent.” (2 Pars. 
Cont. 159, 5th ed. ) 

The act of God which excuses the carrier must not only be the 
proximate cause of the loss, but the better opinion is that it must 
be the sole cause. And where the loss is caused by the act of 
God, if the negligence of the carrier mingles with it as an active 
and co-operative cause heisstill responsible. (Amies v. Stevens; 
1 Stra. 128; Williams v. Branson, 1 Mur. 417; Williams v. 
Grant, 1 Conn. 487; Campbell v. Morse, Harp. L. 468 ; Clark 











v. Barnwell, 12 How. U. S. 272; New Brunswick L. Co. v. | 


Tiers, 4 Zab. 697.) 
After the damages to the goods have been established, the 
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burden lies upon the carrier to show that they were occasioned 
by the act or peril which the law recognizes as constituting an 
exemption, and then it is still competent for the owner to show 
that the injury might have been avoided by the exercise of 
reasonable skill and attention on the part of the persons em- 
ployed in the conveyance of the goods. For then it is not to 
be deemed to be, in the sense of the law, such a loss as will exempt 
the carrier from liability, but rather as a loss occasioned by his 
negligence and inattention to duty. Therefore, although the loss 
occurs by the act of God or the public enemies, yet, if it might 
have been avoided by skill and diligence at the time, the carrier is 
liable. It is true that storms, thunder, lightning, and extreme! 
cold, are all acts of God, but when these occur, and they directly) 
act upon the goods in course of conveyance, it will be no justifi-| 
cation to the carrier if loss or injury happen through his careless- 
ness, neglect, or failure to exert reasonable diligence for their 
safety and preservation. The cold weather was not the sole nor 
entirely the proximate cause of the injury which happened to the 
wine by means of freezing. Had not the negligence and inatten- 
tion of the defendant co-operated with the cold, the loss would 
not have taken place, nor the damage occurred. The carrier~ 
must not only exercise diligence, but he must .use that degree of 


attention and care which the occasion and subject committed to ___— 


his trust demand. What would be sufficient care in case of pon- - 
derous articles, not liable to be deteriorated by exposure, might 
be the most palpable neglect in case of costly and perishable 
goods. His acts and exertions must be commensurate with his 
duties. If, in consequence of his negligence or defective means, 
a loss occurs, springing out of the agencies which the violence 
of nature causes, he will not be excused. 

I see nothing objectionable in the action of the court in giving 
or refusing instructions. The question of negligence was fairly 
submitted to the jury, and, they having found for the plaintiff, 
the judgment will be affirmed. The other judges concur. 
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A. A. BLUMENTHAL, Respondent, ». CATHERINE Muccz, Appcl- 
lant. 


1. Revenue— Evidence— Tax Books, certified copies of.—Where a witness 
testified, without objection, to the assessment and amount of city, State, and 
county taxes, and to the payment of them by himself, and there was no coun- 
tervailing proof in regard to the assessment and amount of taxes, the evidence 
was sufficient to prove the existence of the taxes, without a resort to the cer 
tified copies of the tax books. 


Appeal from St. Louis Circuit Court. 
F. § L. Gottschalk, for appellant. 


The court admitted improper evidence. The suit was founded 
upon an agreement that defendant should pay the taxes which 
should legally be assessed against the property; it was necessary, 
therefore, for plaintiff to prove that certain taxes were legally 
assessed. For this purpose, the two tax bills were offered in 
evidence and objected to by defendant, and admitted against his 
objections. These tax bills were no evidence for any purpose: 
(a) Because they were mere copies. () Because they were not 
properly certified, the city tax bill not having the seal annexed. 
The law nowhere states that attested copies of tax bills shall be 
evidence. (c) Because plaintiff had to prove that these taxes 
were legally assessed. The tax bills neither show who assessed 
the taxes nor when they were assessed, nor that any taxes were 
assessed at all. The so-called county tax bill is a mere receipt, 
and also embraces personal property of plaintiff. (d) Because 
they were not any evidence whatever to show that the taxes had 
been assessed. This must be done by the assessor’s oath. This 
was all the evidence to prove that taxes had been assessed, and 
of the amount. 


John M. Straat, for respondent. 


The court committed no error in admitting the proof of the 
assessment of taxes against the property in question. The proofs 
of said assessment did not consist of the tax bills, but consisted 
of true copies of the original assessment books, properly certified 
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by the official custodians of said books. The original tax or 
assessment books are the best and only evidence of the assessment 
of taxes against the property listed in them; and true copies 
thereof are competent proof of the fact of such assessment, as 
the originals are public records belonging in particular public 
offices, and ought not to be removed therefrom at the will of any 
person who may have occasion to prove the assessment of a tax 
against any particular property; hence, certified copies of such 
books are proper and competent proofs. 


CurRIER, Judge, delivered the opinion of the court. 


The plaintiff brought two suits against the defendant before 
different justices. These suits were appealed to the Circuit 
Court, and then consolidated by consent of parties, as the record 
shows. A jury trial followed, which resulted in a verdict and 
judgment for the plaintiff. 

The defendant rented certain premises of the plaintiff, for the 
use of which she was to pay $50 monthly, and the taxes. The 
plaintiff claims that she failed to pay the taxes for the year 1866, 
and that he was obliged to pay them in consequence, and did so, 
amounting to $108.05 in all. The suits were brought to cover 
the amount of these taxes. The defenses relied on and put to 
the jury by the defendant’s instructions, given by the court, were, 
substantially: first, that the defendant was released from her 
obligation to pay these taxes in consequence of the breach on the 
part of the plaintiff of a verbal agreement to lease the premises 
in question for a term of five years; and second, that the defend- 
ant had, in fact, settled and paid the taxes. In support of this 
second ground of defense, a receipt signed by the plaintiff, dated 
March 16, 1866, and expressed to be in full of rent and taxes to 
that date, was read in evidence in behalf of the defendant. 

Although both these grounds of defense seem to admit the 
assessment and legality of the taxes, the plaintiff testified, with- 
out objection, to the assessment and the amount of city, State, 
and county taxes for the year 1866, as well as to the fact of pay- 
ment of them by himself. There was no countervailing proof in 
regard to the assessment and amount of taxes. The evidence 
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in regard to the existence of the taxes was sufficient to sustain 
the action of the court and jury so far as that matter is con- 
cerned, without a resort to the certified copies from the tax books 
(exhibits A and B); and we lay these papers out of the case. 
Their introduction was alike superfluous and harmless. 

The instructions given by the court placed the law fairly before 
the jury ; and, upon an inspection of the whole’record, the judg- 
ment appears to have been for the right party, and is therefore 
affirmed. The.other judges concur. 





Tue State oF Missourt, Respondent, v. Joun H. NEWBERRY, 
Appellant. 


1. St. Louis Court of Criminal Correction— Abandonment of wife by hus- 
band, action for — Witness, wife may be.—In case of proceedings in the St. 
Louis Court of Criminal Correction, based on the act of 1867 (Sess. Acts 
1867, p. 112), by the wife against the husband, for abandonment, without pro- 
viding her with the means of support: held, that she was a competent witness 
to testify to the fact of abandonment and its attendant circumstances, and 
competent to verify the complaint which recited and set out the facts. 

2. Husband and Wife, when witnesses for or against each other—Injuries com- 
mitted by husband upon wife, action for.—As a rule, the husband and wife are 
not allowed to testify for or against each other. But there are exceptions to 
the rule as well established as the rule itself. Among these exceptions are 
included all cases of personal injury to the wife committed by the husband. 
In such cases the wife is permitted to testify against the husband, on the prin- 
ciple of necessity. The wife is the party having the best means of knowledge, 
and may be the only person capable of establishing the facts in proof. 


Appeal from St. Louis Court of Criminal Correction. 
T. G. C. Davis, for appellant. 


I. The court below ought to have quashed the complaint on 
the defendant’s motion, because the prosecutrix, being the wife 
of the defendant, was not competent to make it. 

II. The conduct of the prosecutrix, as proved by the defend- 
ant’s witnesses on the trial, justified or excused the act of deser- 
tion as complained of, under the act of 1867, p. 112, of the laws 
of Missouri. 
28—vOL. XLII. 
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Ill. The statute under which the prosecution was carried on 
and the conviction took place should be strictly construed. The 
prosecutrix was not deserted by the defendant without reasonable 
cause and without providing for her maintenance. He left her 
in a far better condition than she was in before she became his 
wife—in the possession of a house and two lots, some personal 
property and cash. 


Colcord §& Knight, and H. B. Johnson, for respondent. 


I. Agnes Newberry was competent to lodge an information 
against her husband, charging him with abandoning her (a charge 
about which no one else knew anything); and, if competent to 
file information, was competent to testify against him. (1 Phil. 
Ey. 94-5.) ‘It would be strange,”’ said Buller, J., ‘‘ to permit 
her to be a witness to ground a prosecution, and not afterward 
to be a witness at the trial; and, on the contrary, if competent 
to testify, she was competent to lodge the information. 

II. She was the only person who could lodge an information 
upon which a warrant could issue ; for upon an ea-officto informa- 
tion filed by the prosecuting attorney only a summons can issue, 
which would be entirely inadequate to bring a non-resident into 
court, and upon which no service can be had upon a non-resident 
and no requisition obtained for him. (Sess. Acts 1868, p. 269, 
§ 20.) 

Ii. To the general rule excluding the husband and wife as 
witnesses there are many exceptions, which are allowed from the 
necessity of the case — partly for the protection of the wife, and 


_ partly for the sake of public justice. Sometimes this necessity 


is general, as where there is no other witness to the facts ; some- 
times particular, as where, for instance, the wife would otherwise 
be exposed, without remedy, to personal loss or injury. (1 
Greenl. Ev. 343-4; 1 Phil. Ev. 94, 95; 2 Stark. Ev. 403-4; 
2 Bright on Husb. and Wife, 42, §§ 25, 26.) 

IV. In this case the necessity was both general and particular. 
There was no other witness, and without her testimony she would 
be remediless and public justice defeated. This case, then, comes 
within the reason and philosophy of all the exceptions to the 
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general rule. The wife can testify to the fact of abandonment 
without cause in a suit for divorce, and why can she not testify 
to the same fact if the proceeding be different ? 

V. It is not necessary that the abandonment should have been 
for any specified time ; but if he abandoned his wife for any length 
of time, and failed, neglected, or refused to provide for her, it is 
sufficient. (Sess. Acts 1867, p. 112, § 1.) This fact was 
determined by the court which tried the case, and the verdict will 
not be disturbed unless manifest injustice has been done. 

VI. This being a new statute, untried in any of the States, and 
a subject to which the rules of evidence have not been applied by 
the courts, the importance of the question becomes obvious, and 
the courts are to determine whether the reasons for the exception 
to the general rule in other cases do or do not apply with equal 
force to this. 

VU. This case is distinguishable from the case of The State 
v. David Berlin, decided at the last term of court, in this: that 
in that case the affidavit of the wife charged the husband with 
open and notorious adultery — an offense against the public, and 
not against her, and one which from its very nature could be 
established by the testimony of others; whereas this is more 
particularly an offense against the wife, and one which could 
only be established by her testimony. 


CuRRIER, Judge, delivered the opinion of the court. 


These proceedings were commenced in the St. Louis Court of 
Criminal Correction, upon the sworn complaint of Agnes New- 
berry, the defendant’s wife. The complaint charges that the 
defendant, on the 22d day of May, 1868, without good cause, 
abandoned his wife, the complainant, in the city of St. Louis, 
without providing her with the means of support. It is based on 
the act of 1867 (Sess. Acts 1867, p. 112), which provides that 
‘“Cevery husband shall be deemed guilty of a misdemeanor who 
shall, without good cause, abandon his wife, and fail, neglect, and 
refuse to maintain or provide for her.” 

Motions to dismiss and in arrest were made in the court below, 
grounded on the supposed insufficiency of the complaint, in this: 
that it was not sworn to and verified by a person competent to 
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testify on the trial of its subject matter; it being insisted on the 
part of the defendant that the complainant, being the defendant’s 
wife, was incompetent to testify against him. 

The case of The State v. Berlin, 42 Mo. 572, would be decisive 
of this if it were true in this, as it was in that case, that the wife 
of the arraigned party was incompetent to testify on the trial of 
the complaint. The complaint in that case charged adultery and 
other kindred offenses, of a nature susceptible of proof without 
the testimony of the wife; the wife was not the party likely to 
have personal knowledge of the facts alleged. Here the circum- 
stances are entirely different. The wife is the party having the 
best means of knowledge, and may be the only person capable of 
establishing the facts in proof. 

This prosecution is had under a statute entirely new in this 
State, and perhaps without precedent in the legislation of the 
country. It proposes to punish the husband criminally for a will- 
ful abandonment of his wife without making a suitable provision 
for her support. Its object is not primarily to punish the hus- 
band, but to protect the wife, and to secure her against the 
consequences of such desertion. In order to make effectual the 
beneficial purposes of the Legislature, the statute must have a 
sure and faithful execution, and that requires testimony. Can 
this be had without the employment of the wife as a witness? 
It might in some cases, but can it in all or most of the cases 
which are likely to arise? Take the present case, which is the 
first that has come up for adjudication. The defendant, as the 
testimony shows, lured his wife into the execution of certain deeds 
releasing her dower interest in certain lands in Illinois, upon the 
false pretense that he wished to dispose of his property there in 
order to re-invest in Kansas, where, as he represented to her, he 
proposed to settle. The deeds having been executed by which the 
title to the property was vested in the defendant’s brother, the 
defendant, in further execution of his scheme of fraud upon his 
wife, brought her to St. Louis, on pretense of removing to Kan- 
sas, lodged her in a public hotel in that city, and then abandoned 
her, declaring his purpose never to see her again. He thus left 
her alone in a strange city, with only ten dollars in her possession 
to provide for her support. These occurrences in St. Louis—the 
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abandonment and the destitution—were known in the outset to 
these two persons alone. In a proceeding against the husband, 
under the statute, how are these facts to be established if the 
testimony of the wife is shut out? As arule, the husband and 
wife are not allowed to testify for or against each other. But 
there are exceptions to the rule as well established as the rule 
itself. Among these exceptions are included all cases of personal 
injury to the wife committed by the husband. In such cases the 
wife is permitted to testify against the husband on the ground or 
principle of necessity ; and the principle is broad enough, in our 
opinion, to include the case at bar. (2 Greenl. Ev. §§ 343-4; 
1 Phil. Ev., Cowen & Hill’s notes, 94-5.) 

The practice under the English vagrant act (5 Geo. IV, ch. 83, 
§$ 3, 4) appears to be in exact accordance with this view. Phil- 
lips, in the volume just cited, p. 94, says: ‘‘In proceedings 
before justices, under the vagrant act, against a husband for 
neglecting to support or deserting his wife and family, it is 
believed to be the universal practice—as also at sessions in cases 
of appeal—to admit the wife as a witness. This practice is pre- 
sumed to have arisen from the necessity of the case; for, although 
instances frequently may and must arise when all the facts neces- 
sary to a conviction might be proved by other witnesses, yet it 
must often happen that some of the circumstances, such as the 
husband’s ability to support his family, or the act of desertion, 
could be proved only by the wife.” It is to be observed, as this 
passage from Phillips intimates, that the wife may be a competent 
witness to some of the facts necessary to be established in making 
out a case, and not be competent as to other facts. (15 Barb. 
286; 15 N. H. 45.) : 

The conclusion, therefore, upon the whole case, is that Mrs. 
Newberry, the complainant, was a competent witness to testify 
to the fact of abandonment and its attendant circumstances. If 
competent to testify to these, then she was competent to verify 
the complaint which recited and set out the facts. On the trial 
no instructions were given or asked, nor was any exception taken 
to evidence given or excluded. 

The finding and judgment of the court is warranted by the 
evidence, and it is therefore affirmed. 
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JAMES ARCHER, Respondent, v. THE MERCHANTS’ AND MANU- 
FACTURERS’ INSURANCE Company, Appellant. 


1. Insurance, Fire—Materials, hazardous and extra hazardous, covered by pol- 
icy, when.— Defendant issued a policy of insurance upon a wagon-maker’s 
shop, the property of plaintiff. By the conditions of the policy the company 
were not to be liable for damages resulting from “explosions caused by gun- 
powder, gas, or other explosive substances, nor for damages occasioned by the 
use of camphene, spirit gas, or burning fluid, unless otherwise expressly pro- 
vided.” In the building insured was a shop containing paints and a half 
barrel of benzine, which caught fire and caused the burning of the property. 
Held, that though the paints and benzine, disconnected and by themselves, 
would belong to the class excluded by the terms of the policy, yet, as it was 
proved that they were materials usual and customary in the manufacture of 
wagons, and generally kept in the same shop where wagons were made, they 
were covered by the terms of the policy, and evidence going to such proof was 
admissible. 


2. Practice, Civil— Amended Pleadings, whzn allowed.— As o general rule, 


allowing an amended pleading to be filed out of time, when the defense had 
existed long previously, and no good reason is perceived for the delay, is a 
matter resting in the sound discretion of the court. But where the ends of 
justice will be subserved by granting the permission, it is better to allow it; 
and if the other party is taken by surprise, or a continuance is thereby occa- 
sioned, the court should put the defaulting party on terms. 

8. Insurance, Fire— Policy — Title of assignee tuo, how affected by antecedent 
equities.— The assignee of a mutual insurance policy obtains a title wholly 
derivative, and he can have no greater rights than the assured. "Where the 
assignment was made after the loss occurred, it gave the assignee an equitable 
interest and right to recover, subject to set-off against the assignor, such as 
an assessment made by the company on the premium note of the assignor, 
and all other equities. 


Appeal from St. Louis Circuit Court. 
Hill § Jewett, for appellant. 


- I. The court should have allowed the defendant to file its 
amended answer. Plaintiff is the assignee of Cook, the insured, 
after the fire, and the assignment subjects him to all the liabilities 
of Cook. The face of the policy fully notified Archer what 
Cook’s liabilities were. Cook was a member of the company 
by the terms of the policy, and by the assignment could not give 
Archer any better position than he had himself. It would seem 
to be a strange doctrine that a member of a mutual insurance 
company can, after he has suffered a loss, assign his policy and 
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_ force his company to resort to an action on his note, even though 
he is insolvent, and thus escape the responsibility he assumed 
as a condition of the insurance. We know of no case in which 
an assignee with notice can stand in any better position than 
his assignor; and the question would seem only to be whether 
Cook, if plaintiff, could legally refuse to have deducted from the 
sum due on account of his loss an assessment made on his note, 
a part of which very assessment is made necessary to pay his 
own loss, as well as other losses by the company of which he is 
a member. Can he force the company to pay all his loss and 
then to sue him on his note to get a part of it back? Such a 
proceeding would seem to violate a well-known maxim in law as 
to multiplicity of suits, as well as common sense, and the court 
below did not give us the light of its reasons for the ruling. 
The very spirit of the mutual company is reciprocal liability—each 
to bear his share of the burden and receive his share of the 
benefit. The assessment by the company is not in the nature of 
a debt accrued after the assignment of the policy to Archer ; but 
the liability to the assessment is a part of the contract, and 
whoever takes the contract takes it cum onere. (Ang. on Fire 
and Life Ins. § 222, p. 253 ; Wamscot Machine Co. v. Partridge 
& Co., 5 Fos., N. H., 369, and cases there cited.) The per- 
mission to file was not refused as a matter of practice as being 
out of time, and was not objected to by the counsel for plaintiff 
on that ground, but wholly on the ground that the offset could 
not be made against the assignee. 

II. The next point is, that, under the section of the conditions 
referred to in the statement, we had a right to submit the ques- 
tion to the jury, or the court sitting as a jury, whether the fire 
was not caused by the explosion of benzine or the use of burn- 
ing fluid, and that the testimony was sufficient to entitle us to go 
to a jury on the fact. 

ILI. The third point is, that the words ‘‘ a wagon-maker’s shop 
and materials for manufacturing wagons”’ were not notice to the 
defendant that a paint-shop, with materials for mixing paint, and 
a part of which materials was benzine—a highly inflammable and 
explosive substance—was insured under those words. The proof is 
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that benzine has only been used for a few years in mixing paint, 
and there is no evidence that defendant had any knowledge of 
the use of that article in mixing paint, or that paint-shops were 
usually kept in wagon-makers’ shops. A paint-shop is as well 
known as a distinct place of business from a wagon-maker’s shop 
as it is from a tailor’s shop; and it is a very forced construction 
of the words ‘‘ material for manufacturing wagons”’ to say that 
they are notice to the defendant that they are meant to include a 
paint-shop with benzine in it. 

By the conditions of insurance, section 8, painters’ stock is 
named as extra hazardous, and by section 4 of same conditions 
it is required that the application shall state if the goods insured 
are extra hazardous, and the omission to make known any fact 
material to the risk renders the policy void. The application 
does not name painters’ stock as a part of the materials used, 
and there is no evidence that the defendant knew that the custom 
for six or seven years had been to keep or use benzine as material 
to mix paint. The proof of such a custom for five or six years 
was not sufficient to imply notice to those not in the business of 
painting or wagon-making. 

If the practice of using benzine in mixing paint is to be called 
a custom, then the proof was inadmissible, as it was not proved 
to have existed immemorially. If it is a usage of trade, then 
the proof must be that it is established, known, certain, uniform, 
reasonable, and not contrary to law. But in order to make this 
usage of trade binding, it must be proved to be known to the 
person who is to be bound by it. (2 Greenl. Ev. § 251.) 
In this case there is no evidence that any such usage of trade 
was known to the defendant as that a paint-shop with benzine 
and other inflammable material in it was a part of a wagon- 
maker’s shop and materials for manufacturing wagons. Without 
such usage of trade there can be no pretense that the policy cov- 
ered a paint-shop and materials, of which benzine was a part; 
and the proof of that usage of trade does not comply with the 
law in the very material point that it does not prove knowledge 
of that usage on the part of the defendant. We therefore say 
that the fact that benzine was kept in a paint-shop, and that 
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paint-shop in the wagon-maker’s shop, was a fact material to the 
risk, and was concealed from the defendant by Cook. If the 
evidence of custom or usage of trade was admissible as far as 
it went, it did not go far enough, as it failed of proving notice to 
defendant. 


Glover & Shepley, for respondent. 


I. The allowing of the filing of an amended pleading is a 
matter discretionary with the court before whom the case was, 
and the court will not interfere with the exercise of this power 
unless it clearly appear that the discretion was not properly exer- 
cised. Qn the contrary, it is evident: 1, That even if the assignee 
was liable, the prosecuting of this set-off, just upon entering on 
the trial, after the defendant had already placed the cause at issue 
for more than a year, and after three months had elapsed after 
the alleged assessment, was such a change as would not be allowed 
without very good reasons shown why it had not been filed before. 
2. The allowing this amended answer to be filed would clearly 
have operated as a surprise upon the plaintiff. If it were good 
at all against the assignee, he could defend by showing, either, 
(a) That it was an assessment for losses arising before Cook 
became a member. (0) That prior assessments to cover these 
losses had not been collected. (c) That this assessment was to 
cover losses happening after the loss occurred under the policy sued 
on. 8. The matter pleaded as a set-off could not be set up against 
the assignee, the plaintiff in this action. The assessment having 
been made after the original answer was put in, and more than a 
year after both the fire and the assignment, is not a claim that 
can be set up against the plaintiff. No liability arises except 
upon the assessment. (33 Barb. 610; 19 N. Y. 32.) Now, 
the policy (article 12 of conditions) provides that losses shall 
be payable in ninety days after ascertainment and proof. At 
the time of the commencement of this suit the loss had, by 
the terms of the policy, become payable. There was then no 
obligation on the part of Cook even to the defendant which 
could be recovered. Cook had assigned his interest and right to 
recover on the 13th of November previous, and by the terms of the 
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note at the time of the commencement of the suit the defendant 
could not have recovered against Cook, as the assessment was not 
made for about nine months afterward. 

II. The proof was that benzine had been used for five or six 
years before the fire as one of the materials in the preparation of 
paint used for plaintiff’s wagons, and that this use was universal 
in the city of St. Louis. Now, the insurance was not only upon a 
wagon-maker’s shop and the articles, manufactured and unmanu- 
factured, made therein, but on the materials used in the business. 
This must mean the usual and ordinary articles used in and about 
the manufacture of wagons, and the insurance is made corre- 
spondingly high on that account. The insurance, as effected, is 
upon this business, and whether it or the materials used in it are 
hazardous or extra hazardous is of no manner of importance, 
for it is that which is insured. If the company insured a manu- 
factory of fireworks, it would scarcely contend that the presence 
of gunpowder vitiated the policy. In insuring a manufactory 
and the materials and stock in trade used in the manufacture there 
carried on, the company is bound to know how the trade is carried 
on, and what are the hazards of the trade as usually conducted. 
It may be that if the assured carried on his business in a more 
hazardous manner than his neighbors in the same trade, these facts 
might have some bearing on his right to recover. But, however 
that might be, no such case is made here, as the evidence is all 
one way as to the fact that he conducted his business in the usual 
manner, and used and mixed his paints with the same material, 
and in the same manner, as his neighbors. After the war broke 
out, and turpentine had become not only very dear, but almost 
impossible to obtain, painters were compelled to use other equiv- 
alent materials in the manufacture and mixing of paints. The 
only way this question can be argued to be material is that benzine 
is extra hazardous, and that it was not mentioned in the applica- 
tion. Now, if there is any necessity to show it, it is for the 
defendant to show it by offering in evidence the application of 
Cook ; but it did not do so, and it is pure assumption to take it 
for granted that the application did not state that benzine was 
used. 
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Waaner, Judge, delivered the opinion of the court. 


This was an action brought by the plaintiff as assignee of a 
policy of insurance issued by the defendant to John Cook, and 
dated February 9, 1866, whereby defendant insured Cook for six 
years against loss by fire, in the sum of twenty-five hundred dol- 
lars, upon a wagon-maker’s shop and materials-used in manu- 
facturing wagons. 

The policy was a mutual policy, and Cook, at the time of 
obtaining insurance, gave his premium note for nine hundred dol- 
lars, ‘‘ payable in such portions and at such time or times as the 
directors of said company may, agreeably to their regulations, 
require.” 

The upper story of the building insured was used as a paint- 
shop, where were kept paints, oils, and other materials for paint- 
ing wagons, and among the materials was about half a barrel of 
benzine, used in mixing paints, and which was proved to be of a 
very inflammable nature. The fire broke out in the paint-shop, 
and in that part of it where the benzine was kept. Defendant 
denied that it had any notice that a paint-shop was kept in the 
building, or that benzine was kept there, and contended that the 
keeping of the paint-shop and benzine in the building vitiated 
the policy. The eighth article of the conditions of the policy 
declared that the company would not be ‘‘liable for damages to 
property by lighting, aside from fire, nor for damage occasioned 
by the explosion of a steam boiler, nor for damage by fire result- 
ing from such explosion, nor explosions caused by gunpowder, 
gas, or other explosive substances, nor for damages occasioned 
by the use of camphene, spirit gas, or burning fluid, unless other- 
wise expressly provided.” 

When the case was called for triql defendant asked leave to file 
an amended answer, which, in addition to the defense theretofore 
relied on, set up an offset or counter claim, arising out of an 
assessment of about $360, made by the defendant on the pre- 
mium note of Cook, the assignor. The court refused to permit 
the amended answer to be filed, and the defendant excepted. 

It was shown in evidence that a paint-shop was a common part of 
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@ wagon-maker’s shop ; that the paints were used as materials for 
manufacturing wagons, and were customarily kept in the building 
used for that purpose, and that benzine had been used for several 
years as a material for mixing paints. This evidence was objected 
to, but admitted. The court gave judgment for plaintiff for the 
amount of the policy, and the defendant appealed to this court. 

The paints and benzine, disconnected and by themselves, would 
belong to the class designated extra hazardous, and therefore 
excluded from the terms of the policy. But as it was proved that 
they were materials usual and customary in the manufacture of 
wagons, and generally kept in the same shop where wagons were 
made, the question is, were they not included and covered by its 
terms ? 

In Harper v. The Albany Mutual Insurance Company, 17 N. 
Y. 194, the action was upon a policy of insurance against dam- 
age by fire, issued by the defendant upon the plaintiff’s printing 
and book materials, stock, paper, and stereotype plates, and 
printed books, contained in certain buildings in the city of New 
York, therein described, ‘‘ and privileged for a printing-office, 
bindery, and book-store.”” Under the head of special rates was 
this provision: ‘‘ Camphene, spirit gas, or burning fluid, cannot 
be used in the building where insurance is effected, unless permis- 
sion for such use be indorsed in writing upon the policy, and is 
then to be charged an extra premium.” The plaintiff proved a 
loss by fire exceeding the amount of insurance, and it appeared 
by the evidence on his part that the fire was occasioned by the act 
of a plumber engaged in making some repairs, who accidentally 
threw a lighted match or paper into a pan containing a small 
quantity of camphene, used for the purpose of cleaning rollers 
employed in inking the forms of type, wood-cuts, etc. It was 
insisted on the part of the defense that such use of camphene was 
prohibited by the clause in the policy respecting the use of ‘‘ cam- 
phene, spirit gas, or burning fluid.”? But the court were unani- 
mous in the opinion that the prohibition of camphene in that case 
related only to its use as a lighting material, and that upon its 
being shown that the use of camphene was necessary in conducting 
the business, an assent was implied by the insurer to its being 
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kept upon the premises for such use. The same rule was held 
in the case of the same plaintiff v. The New York Insurance Co., 
22 N. Y. 441. 

In the case of Pindar v. The Kings County Insurance Co., 36 
N. Y. 648, Pindar procured from the defendant a policy of 
insurance against loss by fire upon a building for one year; also 
for fifteen hundred dollars on his stock, such as is usually kept 
in country stores, for one year. The policy contained a clause 
providing that if the premises, at any time during the period for 
which the policy would otherwise continue in force, should be used 
for storing or keeping therein any articles, goods, or merchandise 
denominated hazardous, or extra hazardous, or specially hazardous, 
in the second class of hazards annexed to the policy, except as 
therein specially provided for, the policy should be void while the 
premises were so used. Among the articles so specified as extra 
hazardous was spirits of turpentine, and among those specially 
hazardous, gunpowder. The premises and stock of goods were 
consumed by fire during the life of the policy. At the time of 
the fire about twenty gallons of spirits of turpentine and fifteen 
pounds of powder were kept upon the premises. Upon the trial 
the plaintiff proved that spirits of turpentine and gunpowder 
were articles usually kept in country stores. It was held that the 
policy insuring such goods as were usually kept in country stores 
covered all articles of merchandise coming within such descrip- 
tion, even though articles were included generally prohibited 
except at special rates. 

The testimony introduced in this case was plainly admissible. 
Among the articles insured were materials used in manufacturing 
wagons. ‘To determine what articles were covered by the policy, 
it was necessary to ascertain the kind of articles usually used in 
that kind of business, This rendered the proof clearly competent. 
The evidence showed that a paint-shop and the materials used 
for mixing paint were usual and customary in establishments for 
the manufacturing of wagons. The shop and the materials were 
thus brought within the description of the policy and covered by 
it. With the aid of the proof given, the shop and the materials 
must be construed to be within the policy as much as if they had 
been specifically mentioned. The insurer must be presumed to 
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know what is generally included in a wagon-manufacturing estab- 
lishment; and when the insurance was made, all the customary 
articles were included, and the printed conditions prohibiting them 
to be kept were plainly repugnant to the written clause insuring 
them. 

There is no other question of principle involved in the case ; 
but there is a question of practice which remains to be noticed. 
The court refused the defendant permission to file the amended 
answer setting up an offset. The defendant showed greut negli- 
gence in not filing it sooner, as the defense existed a long time 
anterior to the time it was proposed to be made availing, and no 
good reason is perceived for the delay. It may be said, as a gen- 
eral rule, that allowing an amended pleading to be filed under the 
circumstances exhibited in this case is a matter resting in the sound 
discretion of the court; but yet, where the ends of justice will be 
subserved by granting the permission, it is better to allow it; and 
if the other party is taken by surprise, or a continuance is thereby 
occasioned, the court should put the defaulting party on terms. 
This practice conduces to substantial justice and prevents multi- 
plicity of suits. 

The assignee took the assignment with full notice of the assign- 
or’s liability. His title was wholly derivative, and he could have 
no greater or superior rights than the assured. (Bidwell v. St. 
Louis Floating Dock Insurance Co., 40 Mo. 42, and cases cited ; 
Ang. on Fire and Life Insurance, § 222.) The assignment was 
made after the loss occurred, and it stood on the same footing as 
the assignment of a debt, or right to recover a sum of money 
actually due, which, like the assignment of any other chose in 
action, would give the assignee an equitable interest and a right 
to recover, subject, of course, to a set-off and all other equities. 

There is no good reason why the defendant should be compelled 
to pay the whole amount of the policy, and then have to resort 
to a separate and distinct suit against Cook, the assured and 
assignor, who in the meantime may have become insolvent. 

I think the company should have been allowed to avail itself of 
the defense set up in the answer, and for this reason the judg- 
ment will be reversed and the cause remanded for further proceed- 
ings in accordance with this opinion. The other judges concur. 
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Rupotpa Brircwer, Appellant, ». THzopHitus Parker, Re- 
spondent. 


1. Landlord and Tenant — Fixtures, removal of by outgoing tenant — Injune- 
tion — Dissolution— Sale of property by landlord — Damages.— Erections 
placed by a tenant on the leasehold premises for the moredeneficial enjoyment 
of the same may be removed prior to the expiration of his term of lease, unless 
the removal would leave the inheritance in a worse condition than when he 
took possession. And if before the expiration of the lease the landlord pre- 
vented their removal by injunction proceedings, upon dissolution thereof the 
tenant is entitled to a reasonable time within which to remove them. And 
where, pending the ultimate determination of the injunction suit, the landlord 
had made a deed conveying to a bona fide purchaser, without notice, the land, 
“together with the rights, immunities, privileges, and appurtenances there- 
unto belonging,” the improvements, as between the landlord and tenant, con- 
tinued to be the personal property of the latter, however the case might be as 
regards the purchaser. The sale of the improvements by the landlord, and 
the application of the proceeds to his own use, was a conversion of them, and 
entitles the lessee to compensation in damages. And the deed from the land- 
lord may be properly read in evidence as tending to show such conversion, 
and is sufficient for that purpose. 


Appeal from St. Louis Circuit Court. 


Respondent was tenant under appellant of a lot and building 
situated on the west side of Fifth street, between Olive and Locust 
streets, in the city of St. Louis. 

The written lease, under which the respondent held, was made 
by King and Bigelow (who were then the owners of the property), 
and bears date January 2, 1861, and was for the term of one 
year from February 1, 1861. The respondent held over by con- 
sent of the lessors; and in April, 1864, the lessors, by deed, con- 
veyed the premises to the appellant, and assigned their lease to 
him ; and the respondent afterward continued in possession, and 
paid rent under said lease to the appellant until he terminated 
the leasé, on the 1st day of February, 1865. 

After the making of the lease, the respondent, in 1861 and 
1862, for the more beneficial enjoyment of the premises, made 
certain erections and additions to the house. 

Appellant, understanding that respondent had threatened that 
he would tear down and remove the erections and improvements 
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he had made, and was about to remove the same, filed his peti- 
tion in this case, alleging that his tenant was about to commit 
serious and irreparable waste, etc., and obtained an injunction 
restraining him from committing the same. 

The petition was filed and injunction granted December 19, 
1864. On March 20, 1866, the case was tried in the Circuit 
Court. The court found the issues for the defendant, and the 
injunction was dissolved. The court assessed the respondent’s 
damages at $1,500, and gave judgment against the appellant 
for that sum. On appeal from this judgment for damages to 
the Supreme Court, the judgment was reversed and the cause 
remanded. (40 Mo. 118.) The second trial of this case was 
held at the February term, 1868; at which trial, among other 
things, the respondent offered in proof of his damages a deed 
made by the appellant to Amaziah Jones, dated March 26, 1866, 
by which deed the appellant sold and conveyed the lot to said 
Jones for the consideration of $69,000. The trial resulted in 
judgment for damages as before, and the case again comes here 
on appeal. 


Krum, Decker & Krum, for appellant. 


I. The deed of appellant to Jones should have been excluded. 
Upon what principle was it admitted? Was it to show a conver- 
sion of the fixtures or additions in question by the appellant? 
Was it to prove the value of this property? Was it to show that 
the value of these additions formed a part of the consideration 
expressed in the deed? No theory of the law can be suggested 
that will justify the admission of the deed in evidence. By 
his deed the appellant purports to sell the lot of land therein 
described and whatever is appurtenant thereto. The deed passed 
nothing more to the grantee. If the deed was offered to show 
that the appellant sold and received the value of the additions in 
question, it must be upon the theory that the additions were 
appurtenant to the land. If this is conceded, it follows as a 
logical result that the additions did not belong to the respondent. 
The deed having been admitted, it is impossible now to say what 
weight the court below gave to it. The entire assessment of 
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damages may rest upon it. The introduction of this deed cannot 
now be regarded as immaterial or unimportant. In any view that 
can be taken, there seems no escape from the error. 

II. The damages assessed are excessive. No damage beyond 
the cost of the litigation should have been assessed against the 
appellant. The value of the materials of the additions in ques- 
tion should have been disregarded. If the respondent had the 
right to remove the materials, the evidence shows that he had 
ample time to do so after the injunction was dissolved and before 


their destruction by fire. The appeal taken by the appellant to ° 


the Supreme Court after the first trial of this case did not have 
the effect to reinstate the injunction nor to continue it in force. 
No answer was made in respect to the injunction except to dissolve 
it. The appeal did not rescind or suspend the order dissolving 
the injunction. This suit is a bill in equity to prevent waste and 
irreparable injury to the freehold of the plaintiff. It must be 
conceded that if the injunction “had been dissolved at any time 
before the hearing and final decree, an appeal from the final 
decree would not have the effect to reinstate the injunction or 
continue it in force. (13 Johns. 189; 7 Johns. Ch. 295; 3 
‘Paige Ch. 881.) An injunction after an order of dissolution is 
never revived by implication. An injunction is never revived or 
continued in force except by a special order of the court. Mr. 
Eden, in commenting on the decision of Lord Hardwicke in the 
ease of Bagster v. Walker, says: ‘‘The doctrine thus clearly and 
satisfactorily established has been followed in all the modern 
cases, and no injunction which has once been dissolved can be 
revived without special motion.” (Eden Injunc., Ist Am. ed., 
pp. 91, 228; zd. ch. 6, p. 82.) The order dissolving the 
injunction was no part of the decree upon the merits of the case. 
An injunction is but an incident, and may by order be retained 
or continued in foree— may be dissolved and be revived at the 
pleasure of the chancellor. (Jd. 228.) 

II. The appeal to the Supreme Court was from the final judg- 
ment in the case. Under our system appeals do not lie except 
from final judgments, or decrees on the merits, or decrees dismiss- 


ing bills. Decrees in chancery are not in solido, like judgments 
29—voL. XLII. 
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at law. A final decree may embrace several subjects, and the 
party aggrieved may appeal from a part or the whole of a decree ; 
e. g-, a8 where a decree directs the execution of a deed, and also 
to make compensation in money, a party may submit to the for- 
mer and appeal from the latter, and vice versa. In this case, at 
the former trial, the court first found the issues for defendant ; 
then ordered the injunction to be dissolved ; and then proceeded to 
assess damages, and rendered judgment for damages against the 
appellant. What did the appellant appeal from? Not from the 
ordér dissolving the injunction; not from the finding of the 
issues. From either it was impossible to take an appeal. The 
order dismissing the plaintiff’s petition might have been appealed 
from, but was not. It follows that the appellant appealed from 
the judgment rendered upon the assessment of damages by the 
court, and nothing more. There was nothing else to appeal from. 
It may be said that the statute concerning appeals (R. C. 
1855, p. 1287) continued the injunction in force. The statute, 
it is apparent, does not have this effect; but on the contrary it 
furnishes a strong if not conclusive argument in support of our 
position. Respondent’s counsel assume that the order dissolving 
the injunction, and the judgment for damages, are inseparable 
and make but one judgment, because the final hearing and the 
assessment of damages were on the same day, and that the order 
dissolving the injunction and the judgment for damages proceed 
in consecutive order in the entry made by the clerk of the action of 
the court. But this is mere assumption ; itis unsound. Suppose 
the injunction had been dissolved, and respondent’s damages 
assessed as provided by section 18, ch. 128, p. 1249, and judg- 
ment rendered in the assessment. ? An appeal from such judgment 
would lie, of course, and the appellant need™not wait the final 
hearing of the case. (R. C. 1855, ch. 128, § 12, p. 1287.) 
We insist, therefore, that the respondent was at liberty to 
remove his materials from the leasehold premises at any time 
after the injunction was dissolved. THis failure to do so must 
entail the loss on himself. The case of Kennedy’s Heirs v. Ham- 
mond, 16 Mo. 841, is relied on by respondent’s counsel. That 
case is not in point, because it shows that the property was 
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destroyed while the injunction was in force and before it was 
dissolved by the court. 


Glover & Shepley, for respondent. 


I. The appeal taken from the judgment of the Circuit Court 
in March, 1866, temporarily annulled the action of that court; 
of course reinstated the injunction, and the injunction remained 
so reinstated till the hearing in the Supreme Court, in April, 
1867, for the purpose of appeal. The reversing order of the 
Supreme Court permanently annulled the judgment dissolving the 
injunction, and left it in full force when the cause was remanded 
to the Circuit Court. The question of dissolving the injunction, 
as such, need not cut any figure in the case. Itis only to be con- 
sidered as part of the final judgment appealed from. The final 
judgment was one dissolving the injunction and dismissing the 
bill. The judgment was a unit. It was appealed from as a 
unit. The appeal, being perfected, vacated the judgment which 
had been entered. (Paine v. Cowdin, 17 Pick. 142.) After 
the appeal was entered below, the judgment there ceased to exist. 
(Nichols v. Colville, 1 Tenn. 82.) The effect of the appeal was 
to render inoperative the judgment in the inferior court. (Bas- 
sett v. Daniels, 10 Ohio St. 618.) An appeal from a final 
decree opens up for investigation the whole merits of the cause 
which were involved in or connected with the subject matter of the 
decree. (Teaff v. Hewitt, 1 Ohio St. 511; Campbell v. How- 
ard, 5 Mass. 375; Sever v. Sever, 8 Mass. 182; Danforth 
v. Carter & May, 4 Iowa, 241; Stone v. Spillman, 16 Texas, 
432 ; Stalbird v. Beattie, 86 N. H. 456; Furber v. Yergin e¢ 
al., 2 Sneed, 8; Clinton vy. Phillips’s Adm’r. 7 Mon. 119.) 
Now, on these rulings, we contend the judgment entered in this 
court—the final judgment, the judgment deciding the cause 
against Bircher and dissolving his injunction—was annulled, 
vacated, and done away with for the time by the appeal. Of 
course the injunction stood, the judgment of this court was after- 
ward reversed, and the cause came into the Circuit Court for 
trial again. Whether the injunction was saved by Bircher’s 
‘appeal depends on the effect of the appeal as vacating the final 
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judgment. Now, the only question remaining is whether the 
dissolution of the injunction was part of the final judgment 
appealed from. It was. Therefore the appeal annulled pro 
tempore the dissolution. Cases of dissolution on rules, as by 
filing full answer, or on motion during the pendency of the cause, 
are numerous. They have no application, not being part of the 
final judgment. And we believe no case can be found where an 
appeal has been taken from a final judgment, as in this case, that 
it has not been held to have the operation we ask for it. We think 
it is idle to say the whole judgment was not appealed from, or 
has not been reversed, or that the dissolution was not part of the 
final judgment. The damages are a mere incident to the judgment 
upon the decision of the issues presented in the cause. Where 
the dissolution of the injunction affects the merits of the matter, 
it may be appealed from as well as any other final judgment. 
(Trustees v. City of Davenport, 7 Clark, Iowa, 213.) The 
doctrine that an injunction is saved by an appeal is not peculiar to 
an injunction any more than an attachment, replevin, or appoint- 
ment of receiver, or any other remedial process or order which falls 
by the final judgment appealed from. The doctrine we contend 
for must be the law. It would be impossible to administer justice 
without it. The cases of 5 Litt. 326; 4 Bibb, 221; 5 Rand. 
332, proceed on the idea that the dissolution is the final judg- 
ment of the court ; and if the party may appeal from it, of course 
he must have the benefit of the appeal, and there is no benefit 
except by saving the injunction. If he had appealed from the 
assessment of damages, and not the whole judgment, the case 
would have been different. Where an appeal is allowed from an 
order merely dissolving an injunction, the effect of maintaining 
the appeal is to reverse the order. (White v. Cazenave, 14 
La. An. 57.) 

II. It was the proper treatment of the case to hear it as if the 
bill and injunction were still pending, and try the whole cause de 
novo. : 

Ill. The court did so hear and adjudge the cause, and did 
dismiss the bill and dissolve the injunction and assess the damages. 

IV. It was proper in the court to ascertain the value of the 
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materials in the defendant’s improvements. Had it not been for 
the injunction, they would have been removed at the end of the 
lease. According to the law of the case as laid down in Bircher 
v. Parker, 40 Mo. 118, a reasonable time was allowed to remove 
the materials. But that could not be done, because the injunc- 
tion was immediately reinstated. The respondent’s property was 
destroyed, therefore, by means of the injunction, which prevented 
its removal prior to the time of the fire. (Kennedy v. Hammond, 
16 Mo. 341.) 

V. But the appellant sold the property to Jones pending the 
injunction. He received by that act full value for this very prop- 
erty. That is the effect of his deed. In fact, he will scarcely 
pretend, in face of the history of this litigation, that he excepted 
the improvements in the sale. In construing the deed of Bircher 
to Jones, to ascertain what was its effect as between them, it will 
appear that Bircher sold the improvements, which belonged to Par- 
ker, to Jones; that he sold them to Jones, and has been paid for 
them. ‘The question is not whether he had a right to sell them 
and put their value in his pocket, but simply whether he did do 
it. (Bratton v. Clawson, 2 Strob. 478.) When land is sold, 
manure lying on the land passes by the conveyance. Where the 
question arises on a deed of vendor as to what passes, there is no 
relaxation of the ancient rigid rules. ( Kittridge v. Woods, 3 
N. H. 503, 306; Farrar v. Stackpole, 6 Greenl. 154.) There 
may be articles which a tenant might remove as against a land- 
lord, but as between vendor and vendee the deed will pass them. 
(Hays v. Doane, 3 Stock. Ch. 96.) Where the owner mortgages 
real property, the deed will pass all things attached to the soil, 
though a tenant might have the right to remove them. (Winslow 
v. Merchants’ Insurance Co., 4 Met. 310.) As between vendor 
and vendee, whatever is affixed or annexed to the freehold is 
part of it, and passes. ( Buckley v. Buckley, 11 Barb. 63.) 
There is no doubt that on this bare deed of Bircher to Jones 
(there being no reservation or exception in it), Bircher has sold 
and conveyed, and has been paid for, all the improvements on 
the property at the date of his deed. 
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CurRIER, Judge, delivered the opinion of the court. 


When this case was here on a previous occasion (40 Mo. 118), 
it was held that the erections in question, upon the evidence as 
then presented, as between these parties, belonged to the defend- 
ant, and that he was at liberty to remove them in a reasonable time 
after.the dissolution of the injunction which had been granted 
therein; and this, although his lease had expired between the 
granting and dissolution of the injunction. The court below, how- 
__ ever, on dissolving the injunction, proceeded to assess the defend- 
ant’s damages, and included therein the value, for the purpose of 
removal, of these buildings; and for that reason the judgment was 
reversed and the cause remanded. The case is brought here again 
for the correction of supposed errors occurring in the subsequent 
proceedings. On the merits the evidence is conflicting. As regards 
the character of the erections, their connection with the original 
building standing on the premises, and the propriety of their 
removal, we concur in the finding of the Circuit Court. 

At the second hearing, as evidence of a conversion by the 
plaintiff of the erections in controversy, the defendant offered 
and read in evidence a warrantee deed from the plaintiff to 
Amaziah Jones, expressed to be for the consideration of $69,000, 
and dated March 26, 1866, conveying to the latter the ground 
on which said erections stood, ‘‘ with the rights, immunities, privi- 
leges, and appurtenances thereto belonging.” ‘To the action of 
the court in admitting this deed, the plaintiff excepted. That the 
deed upon its face, as between the parties to it— vendor and 
vendee — conveyed the buildings, as well as the land on which 
they stood, we do not conceive to admit of doubt. There is no 
clause in it reserving them, nor does it contain any restriction or 
exception limiting its scope or effect as a conveyance. ‘To say 
that the plaintiff had no right to convey away the defendant’s 
property does not meet the difficulty. The point is not what the 
plaintiff had a right to do, but what he did. As between himself 
and his vendee, he did in fact convey this property and vest the 
title thereto in the purchaser. He did this claiming the right 
to do so as the owner of the property, as is apparent from the 
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deed, and as this litigation sufficiently shows. He sold the prop- 
erty and applied the avails to his own use. Is not that conver- 
sion? This property (the improvements), although affixed to the 
realty and a part of it, as between vendor and vendee, was, as 
between the landlord and tenant, the mere personal effects of the 
latter. 

It is to be inferred that the plaintiff was in possession of 
the premises, for the defendant abandoned them at the expiration 
of his lease without removing the improvements, as the injunc- 
tion was at that time in full force. At all events the defendant 
was not in possession at the time of the purchase by Jones; nor 
does it appear that Jones had any notice of the defendant’s own- 
ership, unless the pendency of this suit is to be considered as 
affecting him with notice. Granting the defendant’s fullest right 
and ownership, not being in possession, could he hold as against a 
purchaser without notice? The distinction between the rights of 
an out-going tenant and those of his landlord, in respect to 
improvements placed upon rented property for temporary use and 
for its better enjoyment by the tenant, is stated in the opinion 
of the court given in this suit, and reported in 40 Mo. 118. As 
to what passes to the vendee under a deed containing no excep- 
tions or reservations, as in the present case, the following author- 
ities may be consulted: 2 Strob. 478; 3 N. H. 503; 6 Greenl. 
154; 3 Stock. Ch. 96; 4 Met. 810; 11 Barb. 63. We hold, 
then, that the improvements in question belonged to the defend- 
ant as against the plaintiff (his landlord), however it might be 
as regards a purchaser without notice ; that a conversion of them 
by the plaintiff entitles the defendant to compensation therefor 
in damages ; that the deed read in evidence was properly admit- 
ted as tending to show such conversion by the plaintiff; and 
that, under the circumstances of this case, it is sufficient for that 
purpose. This disposes of the case without determining the 
effect of the appeal upon the order of the court dissolving the 
injunction. 

The judgment of the Circuit Court is affirmed. The other 
judges concur. 
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JaMEs M. McCuaren ef al., Respondents, v. JaMEs M. Fran- 
ciscus, Appellant. 


1. Corporations — Stockholders — Individual Liability — Construction of Stat- 
ute. — Under the provisions of section 6, art. VIII, of the constitution of 
Missouri (Gen. Stat. 1865, p. 40), and section 11, chapter 62, of the General 
Statutes (Gen. Stat. 1865, p. 328, 311), which declare and provide for enforcing 
the liability of each stockholder, over and above the stock by him or her owned 
and the amount unpaid thereon, in a further sum at least equal in amount to 
such stock, such liability attaches to those who are actually stockholders when 
the execution is issued, and not to those who were stockholders when the debt 
was contracted, and who have transferred their stock in good faith to respon- 
sible parties. 

2. Corporations — Stockholders — Individual liability, when it can be resorted 
to.—The debt is in the first place the debt of the corporation, and not of the 
individual stockholder; and the remedy against the corporation must be 
exhausted and proved ineffectual before resort can be had to the private stock- 
holder. 

8. Corporations — Stockholders — Individual liability— Transfer of stock to 
irresponsible parties.— The law is well settled that no member of a corpora- 
tion can exonerate himself from liability, or defeat the claims of creditors, by 
transferring his interest to an insolvent person or a bankrupt. The members 
of a corporation, therefore, who would be liable, if they continued members, 
to the creditors of the corporation, may still be treated as members if they 
have disposed of their interest to an insolvent, or with the view of exonerating 
themselves from their personal responsibility. 


Appeal from St. Louis Circuit Court. 


At the October term, 1868, plaintiff below filed a motion 
against defendant and several others, jointly, alleging that on 
March 16, 1868, they recovered a judgment against the ‘St. 
Louis Museum, Opera, and Fine-Art Gallery,” averring that 
it is a corporation incorporated and organized under the laws 
of this State in regard to corporations; that the judgment is 
unsatisfied, and an execution had been issued against the property 
of the corporation, and no property could be found whereon to 
levy ; that appellant and the other defendants below are and were 
stockholders in said corporation at the time of the incurring of 
the indebtedness on which said judgment was rendered. Where- 
fore they asked for an execution to issue on said judgment against 
said stockholders. At the trial the motion was dismissed as to 
all of the defendants except the appellant. 
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The following facts appeared in evidence. The respondents, 
McClaren and Robison, were original subscribers for twenty shares 
of stock in the company, and Yeates and Henderson were original 
subscribers for twenty-eight shares. Respondents, McClaren and 
Robison, made a contract with the company to make a plan and 
drawings for a building for it, and perhaps some other services, 
for which they charged $3,500, and agreed to take stock in the 
company therefor to the amount of $2,000, the balance to be 
paid in money. They subscribed for the $2,000 of stock on the 
company’s stock books, and had the certificates therefor issued to 
them. Their work was completed by or before October 1, 1866 ; 
and the indebtedness of the company to them had then accrued. 
In October, 1866, respondents sold their twenty shares of stock to 
Yeates and Henderson, and were paid for it, and transferred the 
stock to Yeates and Henderson by assigning and delivering the 
certificates to them. Yeates and Henderson, in November, 1866, 
sold these twenty shares of stock, together with the twenty-eight 
shares which they held by their original subscription, to appellant, 
received pay, and transferred the stock to appellant by assignment 
and delivery of the certificates to him. Appellant then gave up to 
the secretary of the company the certificates so assigned to him, and 
got him to issue a new certificate in lieu thereof to him, in Decem- 
ber, 1866. There never was any transfer of any of this stock on 
the stock book or any book of the company. Appellant, instead of 
holding the certificates with the assignments on them, took a cer- 
tificate to himself in place of them. On the 14th day of January, 
1867, appellant sold the forty-eight shares of stock thus purchased 
to George De Baun (the witness), and transferred it to him by 
assigning and delivering the certificates therefor to him, and they 
_ proved that from and after said 14th day of January, 1867, De 
Baun had been and still was the owner and holder of the stock. 
The stock was all finally-paid-up stock, and was purchased and 
sold by the different parties as such. 

On the trial De Baun testified: ‘‘The building burned down 
after the stock was transferred to me, and a judgment of $1,000 
could not have been enforced at the time by execution against me, 
nor since. I gave Franciscus my note at ninety days for this 
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stock, and intend to pay itwhenI can. Since I became insolvent 
Franciscus loaned me money and traded with me. Franciscus 
knew I was insolvent when he sold this stock to me.” 

Upon this evidence the cause was left with the court, when 
judgment was given for plaintiffs. Defendant asked for a new 
trial, which was refused, and he appealed to the general term of 
the St. Louis Circuit Court, where the judgment was affiymed. 
The case now comes here on appeal. The other material facts 
appear in the opinion of the court. 


Sharp §& Broadhead, for appellant. 


I. The first point prominently presenting itself by the record 
is that the liability sought to be enforced does not exist against 
the stockholders of the ‘‘St. Louis Museum, Opera, and Fine- 
Art Gallery.”” It nowhere appears that such company (if a cor- 
poration at all) was created after the taking effect of our present 
constitution, or whether it has or has not been in existence for 
- twenty years. There is no averment on that subject; there is no 
proof on the point; indeed, there is no evidence proving it to 
be a corporation at all. The present constitution (art. VII, 
§ 6, p. 40) for the first time imposed, or required legislation 
to impose, the liability in question. The law of 1865 (Gen. 
Stat. 1865, p. 328; § 11) provides for the enforcement of this 
provision of the constitution. It applies only to corporations 
created under the present constitution; it does not and cannot 
create and impose this new and additional liability on the stock- 
holders in corporations existing prior to the constitution and law 
imposing it. (Wheeler v. The Frontier Bank, 23 Me. 308-10; 
Middletown Bank v. Reef, 8 Conn. 135, 139.) 

II. Franciscus was not the holder or owner of stock therein 
at such a time to.be liable for the debt sought to be enforced. 
The persons who are stockholders at the time the debt is con- 
tracted are the ones liable for such debt. The provision of the 
constitution is that dues from private corporations shall be secured 
by such means as may be prescribed by law, but in all cases each 
stockholder shall be individually liable, over and above the stock 
by him or her owned and any amount unpaid thereon, in a 
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further sum at least equal to the amount of such stock.”? The 
provision of the statute is that if execution shall have been 
issued against the property of a corporation, and there cannot be 
found property whereon to levy such execution, then execution 
may be issued against any one of the stockholders to an extent 
equal in amount to the amount of stock by him owned, together 
with any amount unpaid thereon ; providing, however, that there 
shall first be a suit, judgment, and execution against the corpora- 
tion, and a return not satisfied. All of the provisions of this 
constitutional liability, and of the sections of the statute for its 
enforcement, seem to be sufficiently clear of themselves; but a 
question is raised here as to who are the stockholders who are 
made liable for a debt contracted by the corporation. Is it he 
who is a stockholder or owner or holder of stock when the debt 
of the corporation is contracted or made, and who gets the benefit 
of it, and under whose management it was made, and on the 
credit of whom and on the faith of whose liability as a stock- 
holder the creditor gives credit to hiscompany? Or is it he who 
had once been a stockholder, before the debt was created or con- 
tracted, but who had ceased to be, and had no further connection 
with the company before the debt? Or is it he who was not a 
stockholder or in any way connected with the company at the 
time of the transaction, or at any time before, but who purchased 
stock long after the debt had been contracted and had become 
due, and could not possibly have had any agency in the matter? 
Plaintiffs and their counsel, when they commenced this proceeding 
and until their own evidence forced them from it, seem to have 
thought it was the stockholder at the time the indebtedness was 
created who was liable for it. For in their application, which 
is the basis of this cause, they aver that Franciscus was a stock- 
holder at the time of the incurring of the indebtedness to plain- 
tiffs, and still is such; and it was after their evidence clearly 
proved that he was not and never was a stockholder until after 
the debt was contracted and became due that they claimed that 
the subsequent purchaser of their stock was liable to them for a 
debt created by them and their associates. It was on this theory 
that the judgment herein was recovered. The language of the 
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constitution and statute does not admit of the construction 
forced upon them in this case, and it is doing violence to them 
to so construe them. Indeed, it is at least very questionable 
whether it would be competent for the Legislature to enact that 
one man should pay the debt of another in this way, which -he 
has never contracted to pay, merely because he has subsequently 
purchased the stock of him who contracted it or was liable for 
it. (23 Maine, 308.) This liability is not a penalty; it isa 
quasi partnership liability, limited as to extent and mode of 
enforcement. All the authorities hereinafter referred to, and 
indeed all of the decisions, so hold. Suppose ten persons are 
partners ; they contract debts ; one afterward sells his interest in 
the assets and effects of the firm to defendant, and is paid in 
full for it: the original partner, at the time the debt was created, 
is liable for such debts, and, even if he has expressly contracted 
for his vendee to pay them and hold him harmless therefrom, he 
is still liable to the creditor, and his vendee is only liable on the 
contract of indemnity to him. In the absence of an express 
contract, there is no sort of liability on the vendee, even to him ; 
and the creditors of the company cannot, without their consent, 
be turned over to the vendee, who may be insolvent, and the con- 
tract and liability of their debtor impaired or released. The same 
principle applies to the indebtedness and liability here: A man 
assigns a non-negotiable note. What is the legal effect of his 
assignment? The holder must sue, get judgment, execution, and 
return of nulla bona. This proves the insolvency and fixes the 
state of facts on which the assignor must respond on his liability 
incurred by the assignment ; not that his liability was created on 
the insolvency of the maker being established by the return of 
the execution nwlla bona, but it is thereby established that the 
liability incurred by the contract of assignment was matured 
and must be met. So with the question before us. The plain- 
tiffs subscribed for and owned stock in the company. While such 
owners, they and their associates contracted this debt to them- 
selves, and their common property got the benefit of it. They 
sue the company for the debt, get judgment and execution — 
returned nulla bona. It is not the simple return of the execu- 
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tion which creates the indebtedness or liability of the stockhold- 
ers, but by the return it is established in the mode pointed out 
by the statute that the liability contracted by the stockholders in 
creating the debt is mature and must be met. This plain and 
only safe and sensible view is amply sustained by the best author- 
ities under similar statutes. (Moss v. Oakley, 2 Hill, 265-70.) 
Judge Bronson then goes to the bottom of the true principle 
involved in such statutes. There the charter made all of the 
stockholders liable for debts of the corporation ; but, before they 
should be proceeded against, suit must be brought and judgment 
obtained against the corporation, and execution thereon against it 
must be returned unsatisfied (this is the same as our constitution 
and statute, except that by our law the liability is to a limited 
extent) ; the holders of stock are made liable for the debts, but pro 
ceedings must be had against the corporation first, and execution 
returned nulla bona. The question was, what holders of stock 
are they that are liable for the debts not made on execution—such 
as were stockholders at the time of the judgment and execution, 
or those who were such when the debt was created? The learned 
Judge says that, without doing any great violence to the language 
of the statute, it might be literally construed either way, but 
that little stress was to be laid on the wording of the statute. Its 
object was to require stockholders to manage the business of cor- 
porations so as not to contract debts beyond the company’s 
means to pay, and with this view to keep before them the fact of 
their ability for their management and to pay for their mis- 
management. 

Thus, a purchaser of stock often has not the means of knowing 
the condition of the company until after he becomes a member, 
while the owner of the stock when the debt is created may know 
that debts are contracted by him, his agents and associates ; and 
his assignee of his stock must look to debts created after his pur- 
chase. This secures creditors, for whose benefit the statute was 
made. They gave credit to the corporation on the faith of the 
holders of the stock at the time of their soivency. After the 
credit is thus given, the liability cannot be shifted, to perhaps less 
responsible persons, by a sale of the stock after the credit is given; 
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to the prejudice of creditors. The holders of stock at the time of 
the credit given, and they alone, are liable. This is the true 
meaning and sense of this provision. (See also Adderly v. Storm 
& Bailey, 6 Hill, 624, to the same effect; Young v. New York 
and Liverpool Mail Steamship Co., 15 Abb. 69.) In Tracy v. 
Yates, 18 Barb. 152, 157, the statute provides that stock- 
holders should be individually liable for all debts of the company 
to an amount equal to the amount of stock held by them, ete. 
(This is broader than our statute and constitution — the stock- 
holders shall be liable for all debts of the company ; no limit as 
to when or by whom contracted—all debts.) The court held 
that it must be construed, and it was manifestly right that it 
should be construed, to hold stockholders liable for debts con- 
tracted while they were holders of stock, but not for debts con- 
tracted before. they were stockholders; and further, that the 
section of the statute providing that ‘‘no suit shouid be brought 
against a stockholder who should cease to be one, for any debt, 
unless commenced within two years from the time he ceased to be 
a stockholder,”’ cléarly settled that the liability was intended to 
be and was only for such debts as were contracted while the party 
proceeded against was a stockholder, etc. 

Now, in connection with this, our statute (Gen. Stat. 1865, p. 
870, § 13) provides substantially and almost in words the same 
thing, which the court says clearly settles the question. This is 
the only true construction of our statute. It was borrowed from 
the legislation and statutes of New York, where a uniform current 
of decisions gives this construction. 

The ruling of the court below is against all reason and the 
weight of authority, as we have shown. But not only this; if sus- 
tained, it is against public policy, and fatal to the best interests of 
the State. For example: A railroad company, a corporation to 
work and develop the mining interests, or for any other business 
enterprise, is formed ; capitalists at home or abroad propose to 
invest their capital here in such pursuits ; they have confidence in 
the undertaking ; are willing to invest their money in stock among 
us, and risk the amount so invested in stock, and an additional 
amount equal to the amount of such stock, for or on account of 
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the debts, business, and transactions of the company, after they 
so engage in it (as in other States under similar laws they would 
be liable) ; but they are met by the startling assurance that our 
court holds them beyond this—liable not only for liabilities con- 
tracted while they are members of the company, but also for what- 
ever may have been done heretofore by others, of which they can - 
not know, and which perhaps no examination by. them can truly 
discover ; for the books and papers may not truly show it. They 
will not assume blindly such liabilities; they are driven from us 
to other fields of enterprise. Our State suffers and languishes 
under such a suicidal course. The statute neither requires nor 
authorizes it. 


Cline, Jamison & Day, for respondent. 


In determining this case it is necessary to ascertain who are 
the stockholders of a corporation within the meaning of the law, 
and at what time they must be the owners of the stock in order 
to render them liable to a creditor of the company in event of its 
failing to pay on execution. In this case the debt had accrued 
about the time the stockholder purchased the stock, and some 
days before the title was vested in him by a legal transfer on the 
stock books of the company; and before the execution was issued 
he had sold his shares of stock to De Baun, but they were never 
transferred on the books of the company; and here is the rub. 
They still stood in the name of Franciscus at the only place one 
would go to learn who were the stockholders in the corporation. 
He permitted himself to be held out to the corporation and to the 
world as the owner of forty-eight shares of the capital stock 
of the corporation ; and, even if George De Baun was solvent, and 
the attempted sale of the stock to him had been in good faith, 
and not made for the purpose of avoiding the statutory liability 
of an owner, we cannot see on what principle of legal reasoning 
he can escape liability in this proceeding. . 

After the return of the execution, the plaintiff resorted to the 
books of the company to see who was liable to him for his money, 
and found forty-eight shares of the capital stock were held by 
Franciscus ; and upon this evidence of title he filed his motion 
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against him. Now, why should he not have execution against 
him? By section 11, ch. 62, Gen. Stat. 1865, p. 328, it is 
provided as follows: ‘‘ If any execution shall have been issued 
against the property or effects of a corporation, and if there can 
not be found whereon to levy such execution, then such execution 
‘may be issued against any of the stockholders to an extent 
equal in amount to the amount of stock by him or her owned, 
together with any amount unpaid thereon ; provided,” etc. Sec- 
tion-12: ‘*The clerk or other officer having charge of the books 
of any corporation, on demand of any officer holding an 
execution against the same, shall furnish the officer with the 
name, place of residence (so far as to him known), and the 
amount of liability, of every person liable as aforesaid.” 

From the simple reading of the statute, it is plain that the 
time the liability attaches to the stockholder is when an officer 
holds an execution against the company and is unable to find 
property to make the same; and section 12 directly indicates 
where the officer shall go to learn who are such stockholders as 
are liable to pay the debt. He is to call upon the officer of the 
company having charge of the books of the company, whose duty 
it is made to give the officer a list of the stock-owners and the 
amount they are liable for. Now, could this be done if the record 
of the company is to be controlled by outside attempts at alien- 
ation of stock, or could the officer ever inform the plaintiff in the 
execution against whom he could file his motion? 

Where stock was transferred on the books as collateral security, 
and the debt was paid, and a power of attorney given to re-transfer 
the stock to the pledgor, and, after this had been done, and before 
any transfer had been made, the debt was contracted for which 
the company had been sued, ‘‘ the court held that although the 
party had but the mere formal legal title, yet he was liable as 
stockholder; and the court says he could attend the meetings, 
vote on the stock, receive and receipt the dividends, and why not 
bear the burthens of a stockholder? Until the transfer was made 
on the books of the company, he continued to be a stockholder 
within the meaning of the statute. If we depart from the terms 
of the law and inquire into the equities which may exist between 
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the stockholder and some third person, it cannot fail to embarrass 
creditors in seeking a remedy for wrongs done by the corporation. 
If the creditor must look beyond the legal title, he can never know 
against whom to issue.”? (Adderly v. Storm, 6 Hill, 624.) 
The persons in whose names the stock stands upon the books of 
the company should be held liable, according to every principle of 
justice, as they alone are entitled to manage the affairs of the 
company, and are held out to the world as the persons against 
whom those who credit the corporation can resort in event of the 
corporation becoming insolvent. . 

In Worrell v. Judson, 5 Barb. 210, the defendant had sold his 
stock and transferred his certificate to the vendee, but the stock 
had not been transferred on the books of the corporation, but 
still stood in the name of the defendant, and it was held he was 
liable as a stockholder for a debt contracted by the company. 
In Rosefelt v. Brown, 11 N. Y. 148, the Court of Appeals of 
New York held that where stock had been transferred on the 
books of the company as collateral security for the payment of a 
note, the pledgee was liable as stockholder for the debts of the 
company, and that the court below properly rejected proof show- 
ing that the transfer was merely by-way of pledge, on the ground 
that the absolute title, as shown by the books of the corporation, 

@ could not be explained, modified, contradicted, or controlled by 
any agreement between the parties, and that the creditors of the 
corporation could not be required to look beyond the stock record 
of the company to ascertain who were the owners thereof, and 
that any other rule would work a great injustice to the creditors 
of a corporation, and tend to render the statute inoperative, as 
the creditor could never tell whom he could proceed against to col- 
lect his debt in event of the insolvency of the corporation. 

- (Stanley v. Stanley, 18 Shep. 191.) 

And even if the transfer of the stock as made, without being 
entered on the transfer books of the company, was a legal trans- 
fer and caused Geo. De Baun to be a legal stockholder in the 
company, still for another reason the transfer could not be made 
by Franciscus to De Baun, on account of the insolvency of De 
Baun. ‘‘ However strictly the personal responsibility imposed 
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upon the members of an incorporated company may be construed 
against creditors, there is one point whichis very clear; and that 
is, that no member can exonerate himself from his liability and 
defeat the claims of creditors by transferring his interest to a 
bankrupt. (Ang. & Ames on Corp. § 623, ed. 1866; Morey 
v. Clark, 17 Mass. 330.) 


Waener, Judge, delivered the opinion of the court. 


Plaintiffs recovered judgment against the ‘‘ St. Louis Museum, 
Opera, and Fine-Art Gallery,” a corporation duly incorporated 
by the laws of this State under the statutory provision entitled 
‘¢ private corporations.”? Execution was issued on said judgment 
and returned unsatisfied, whereupon plaintiffs moved that an exe- 
cution issue against the defendant, Franciscus, he being at the 
time a stockholder of the said corporation. This motion was 
sustained, and the defendant appealed. 

It appears from the record that at the time the debt was con- 
tracted Franciscus was not a shareholder in the corporation, but 
became so subsequently, and was and continued to be one up to 
the time the execution was issued and returned, under circum- 
stances which will be hereafter referred to. The principal ques- 
tion, therefore, is whether the individual liability of the stock- 
holder, imposed by the constitution and the law, attaches at the 
time the debt is created or at the time the execution is sued out. 
Individual-liability clauses in acts of incorporation are of no 
unusual occurrence, and they exist in. England and in most of the 
States of this Union. The law under which this proceeding was 
had was framed in obedience to a positive requirement of the 
constitution, and is now to be construed for the first time as 
regards the liability of different stockholders. 

By section 6, article VIII, of the constitution, it is provided 
that dues from private corporations shall be secured by such 
means as may be prescribed by law, but in all cases each stock- 
holder shall be individually liable, over and above the stock by 
him or her owned and any amount unpaid thereon, in a further 
sum at least equal in amount to such stock. By General Stat- 
utes 1865, p. 328, § 11, it is enacted: ‘‘If any execution shall 
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have been issued against the property or effects of a corporation, 
and if there cannot be found whereon to levy such execution, then 
such execution may be issued against any of the stockholders, to 
an extent equal in amount to the amount of stock by him or her 
owned, together with any amount unpaid thereon: provided, 
always, that no execution shall issue against any stockholder 
except upon an order of the court in which the action, suit, or 
other proceeding shall have been brought or instituted, made upon 
motion in open court, after sufficient notice in writing to the 
persons sought to be charged; and upon such motion such court 
may order execution to issue accordingly.” 

Section 12 makes it the duty of every clerk or other officer 
having charge of the books of any corporation, on demand of 
any officer holding any execution against the same, to furnish the 
officer with the name, place of residence (so far as to him known), 
and the amount of liability, of every person liable as aforesaid. 

The language employed in the constitution and the eleventh 
section of the statute is essentially the same, and in each case 
the words seem to be used in the present tense, and apply to the 
actual stockholder when the execution is issued. This is the 
natural and fair construction, and ought to prevail, unless it is 
strongly inferable or can be clearly shown that a different mean- 
ing was intended. It is argued by counsel here that it was 
intended to make those stockholders liable who owned the stock 
when the debt was contracted; that they, in fact, incurred the 
liability, and that the responsibility cannot be shifted from them 
and placed upon others who were not interested in the corporation 
at that time ; that the credit may have been given on account of 
the known ability of the persons owning the stock, and it would 
be an act of impolicy and bad faith to release them and compel 
the creditor to seek satisfaction from persons who had subse- 
quently bought the shares, and might, moreover, be insolvent. 
If the act is open to construction, these reasons are doubtless 
entitled to consideration; but there is also another side to this 
view of the subject. 

A statute in New York incorporating a company declared that 
the stockholders of the corporation should be liable, jointly, 
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severally, personally, for the payment of all debts or demands 
contracted by said corporation or their authorized agent or 
agents ; and any person having any demand against the corpora- 
tion might sue any stockholder, director or directors, etc. The 
Supreme Court, in construing this statute, held that the suit 
could be brought only against such as were stockholders when the 
debt was contracted, and not those who became so afterward. 
(Moss v. Oakley, 2 Hill, 265.) 

Although the phraseology of the New York law is nat 
different from the language used in our statute, yet it may be 
conceded that the principle is the same. In the opinion in 
Moss v. Oakley the court said that it must be admitted that the 
statute might be so construed, without doing any violence to the 
language, as to make it apply to those persons who were stock- 
holders at the time suit was comntenced ; still, they thought that 
it was the intention of the law-makers to charge those persons 
who were stockholders at the time the debt was contracted, and 
not those who became stockholders at any subsequent period. 
This case was followed in two or three other instances, till finally 
the matter was taken to the Court for the Correction of Errors and 
Appeals, where the above doctrine was disapproved, and the rule 
was announced that the provision in the act of incorporation 
rendering the stockholders liable for its debts was applicable to 
persons owning stock when the suit was brought, and not to 
those who were stockholders when the debt was contracted. 
(McCulloch v. Moss, 5 Denio, 567.) I have been unable to find 
that the rule contended for ever obtained any standing elsewhere 
than in New York, and even there it has been disclaimed and 
overruled in the highest tribunal. In Massachusetts there has 
been one uniform line of decisions on the question. By the 
statute it was enacted that whenever any execution should issue 
against any manufacturing corporation created, and such corpo- 
ration should not, within fourteen days after demand made upon 
the president, treasurer, or clerk of such corporation, by the 
officer holding the execution, show to him sufficient real or per- 
sonal estate to satisfy and pay the sums due on such execution, 
the officer should serve and levy the same upon the body or bodies, 
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and real or personal estate or estates, of any member or members 
of such corporation. It was held that a stockholder who ceased 
to be such before the execution was not liable. The court say: 
‘¢The provision is, that a creditor in a certain case may levy his 
execution upon the body or estate of any member of the corpora- 
tion. This must be understood of such as were members at the 
time of the commencement of the action, and of. those only.” 
(Child v. Coffin, 17 Mass. 64; Bond v. Appleton, 8 Mass. 472. ) 

In Connecticut, under a like statutory provision, where an 
action of assumpsit was brought, after the insolvency of the 
corporation for money advanced on its notes, against those who 
were members at the time the debt was contracted, but had 
transferred their stock before the commencement of the suit, it 
was decided that the defendants were not liable, but that the 
action must be prosecuted against those who were stockholders at 
the time of the institution of the proceedings. (Middletown Bank 
v. Magill, 5 Conn. 28.) 

The same construction is held on this class of liabilities in 
England. The thirty-sixth section of the company’s clauses 
(Consolidation Act, 8th and 9th Vict., ch. 16) enables execu- 
tion to issue against any of its shareholders, if the property or 
effects of the company prove ineffectual ; and the courts hold that 
the persons liable are shareholders at the time of the sheriff’s 
return of nulla bona. (Nixon v. Green, 11 Exch. 550.) 

The words employed are general in the constitution: ‘‘In all 
cases each stockholder shall be individually liable.”? In ,the 
statute they are: ‘‘If there cannot be found whereon to levy such 
execution, then such execution may be issued against any of the 
stockholders. ”? In the first place, the debt is the debt of the 
corporation, and not of the individual stockholder; the remedy 
against the corporation must be exhausted and proved ineffectual 
before resort can be had to the private shareholder. A cor- 
poration is a permanent body, with the qualities of succes- 
sion and perpetuity; its members may die, or be changed by 
transferrence of stock, but it remains the same. The Legislature 
and the constitution intended that the property of this body should 
at all times be liable for the debts contracted by it. For this 
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purpose the corporation was made liable to be sued, and, lest at 
any, time the corporation should fail to pay its debts, a remedy 
was applied against that tangible body, which at all times must 
be appended to it, namely: the members. Now, the inquiry is, © 
what members? It is clear that the law contemplates the mem- 
bers of a fluctuating body; one that may be daily and even 
hourly changing, though the corporation, as such, is to remain 
permanent. But still the tangible body, though perpetually shift- 
ing,;-must be equally permanent with the corporation, since there 
must be stockholders so long as there is stock; and, of course, 
there must always be individuals to be called upon in the case of a 
failure of the company to pay their debts. The mode by which 
these changes take place is easy — a simple transfer on the books 
passes the title and effects a substitution of parties. It invests one 
person with all the rights, privileges, and immunities of member- 
ship; causes another to cease to be a member, and deprives him 
of all right thereafter to act or be heard in the management of 
the affairs of the company. And yet, if the theory of the 
defendant’s counsel is correct, the latter is, to all intents and 
purposes, in relation to their creditors who became such while he 
was a member, a member still, though not as to any right to 
participate in the profits, but merely to share the loss. He 
becomes a victim to others — immolated at the mercy of the cor- 
poration and its creditors. In vain he appeals to the creditors to 
secure their debts while corporate property remains in abundance ; 
and equally vain is it for him to appeal to the justice of the 
members of the corporation. He has no power to coerce, to 
advise, to participate in the management or share in the profits, if 
the business is successful; but he has the consolation of being 
allowed to pay if unsuccessful through mismanagement, impru- 
dence and dishonesty, or disaster. Possibly the Legislature may 
have intended to produce such a state of things, but I am not suffi- 
ciently credulous to believe it. Corporations do their business 
in part, at least, upon credit; and, as by law the stockholders as 
well as the corporation are made liable to be sued for the debts, 
it was certainly contemplated that those members should be liable 
who were such at the time the default was made by the principal 
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body. ‘There is nothing unfair or unreasonable in this. It was 
not intended that a man who had purchased a share in a company 
should continue to be bound after it should pass beyond his con- 
trol into the management of others. 

In Middletown Bank v. Magill, supra, the judge, in deliver- 
ing the opinion of the court, puts this illustration: ‘‘ But further ; 
suppose we should examine a little more particularly this supposed 
equality, since it is claimed the proviso is to receive its construc- 
tion from it? At the proper season materials are purchased on 
credit sufficient to enable the corporation to carry on their con- 
cerns for a longer or shorter period —suppose a year. A., a 
member, immediately after transfers his interest to B., who is a 
member at the time. A suit is brought to recover the price of 
such materials. If these are worked up, B. is entitled to his 
share of the profit of them; and if not, he, as a corporator, has 
an interest in them. A. has no more interest in it than any other 
stranger. Should a profit be made, B. shares in it. Should the 
manufactures derived from these materials be sold on credit, B. 
has an interest in it; or should they be sold for cash, as a cor- 
porator he is entitled to his proportion. And yet A., it is 
claimed, is bound to pay the debt, though B. is much the most 
responsible man; for it will be perceived that the argument does 
not proceed upon the ground that either the company or its mem- 
bers are insolvent or at all unable to pay such debts. Such a 
construction would, in a case not unlikely to happen, defeat the 
creditor of his debts. The members who are such at the bring- 
ing of the action may all be responsible, and even the corpora- 
tion abundantly solvent, yet the corporation property may not be 
within the reach of the process of law, and those who were mem- 
bers at the time the debt was contracted be entire bankrupts.” 

But it is argued that, if it should be held that the actual stock- 
holders only are liable who are such at the time the execution is 
issued, creditors will be defeated and defrauded out of their just 
demands by transfers being made to irresponsible parties. I 
apprehend there can be no difficulty on this question. The law is 
well settled, the point is very clear, that no member can exonerate 
himself from liability or defeat the claims of creditors by trans- 





468 ST. LOUIS. 





McClaren et al. v. Franciscus. 





ferring his interest to an insolvent person or a bankrupt. The 
members of a corporation, therefore, who would be liable, if they 
continued members, to the creditors of the corporation, may still 
be treated as members if they have disposed of their interest to 
an insolvent or with the view of exonerating themselves from 
their personal responsibility. The authorities all concur in this, 
(Ang. & Ames on Corp. § 623.) 

The facts in this very case furnish an illustration of the fore- 
going rule. Some time previous to the issuing of the execution, 
Franciscus had sold his stock to De Baun, whom the evidence 
clearly proves to have been insolvent at the time of the sale. It 
is true there was no transfer made on the books; so there could 
be no dispute about fixing the liability of Franciscus. But had 
the transfer been regularly made, it would have amounted to the 
same thing, as De Baun’s insolvency would have still left Fran- 
ciscus responsible. ! 

That we have arrived at the proper construction, under the 
constitutional provision and the statutory law, is to my mind 
perfectly clear and apparent, and aid is directly derived by refer- 
ring to the past legislation of the State. In the Revised Code of 
1855 (§ 18, p. 872), in regard to the personal responsibility of 
stockholders, the liability is expressly confined to the debts of the 
corporation contracted during the time of the stockholder’s owner- 
ship of the stock. There was no doubt, under that law, as to what 
particular stockholder was liable. Had the same liability been 
intended in the revision of the statute, the provision would have 
been preserved or words of like import would have been used. But 
instead of that we see the phraseology totally changed and a gram- 
matical arrangement employed requiring an entirely different con- 
struction. The section, as now embodied in the statute, comports 
with the enactments in other States and in England as designating 
the stockholders liable ; and, as we have seen, there is remarkable 
harmony existing in the decisions on the question. 

After an attentive examination of the whole subject, I have 
discovered no error in the record, and think the judgment should 
be affirmed. Judge Bliss concurs; Judge Currier not sitting, 
being interested as counsel in a like question. 
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Tuomas R. Putuis ef al., Appellants, v. James M. Franciscus, 
Respondent. 


1. McClaren v. Franciscus, ante, p. 452, cited and affirmed. 
Appeal from St. Louis Circuit Court 


On the 10th day of June, 1867, the appellants recovered a 
judgment against the ‘‘ St. Louis Museum and Fine-Art Gallery,” 
a private corporation organized under the general corporation law 
of Missouri, for work and labor done for said corporation, com- 
mencing in August, 1866, and ending on the last day of October, 
in the same year. Execution was issued on the judgment on the 
22d day of February, 1868, and returned nulla bona. 

Appellants filed their motion against respondent, charging him 
with being a stockholder in said corporation, and praying execu- 
tion against him on the judgment; and after due notice said 
motion was tried in the Circuit Court; and on the trial appellants 
proved the facts above stated, and that said James M. Franciscus, 
during the latter part of October or the first of November, 
1866, purchased forty-eight shares of the capital stock of said 
corporation ; and that the same were transferred to him on the 
15th day of November, 1866, upon the stock books of the cor- 
poration; and that said Franciscus sold said shares of stock to 
George De Baun on the 20th day of February, 1867, but never 
had the stock transferred to said De Baun on the books of its 
company ; and that the par value of said shares was one hundred 
dollars each. ‘The court gave judgment in favor of appellants, 
and ordered execution against James M. Franciscus, who appealed 
to the general term, where said judgment was reversed and plain- 
tiffs’ cause dismissed, and from that decision said appellants 
bring the cause here for review. 

For briefs of counsel, see the case of McClaren v. Franciscus, 
preceding, in which the counsel were the same. 


Cline, Jamison § Day, for appellants. 
Sharp § Broadhead, for respondent, 











ST. LOUIS. 


The State of Missouri v. Andrews. 








Waener, Judge, delivered the opinion of the court. 


The same question arises in this case which has been passed 
upon at the present term in the case of McClaren ef a/. v. Fran- 
ciscus. The court below gave judgment for the defendant; and, 
for the reasons given in the decision above referred to, the judg- 
ment will be reversed and the cause remanded. The other 
judges concur. 





THE State oF Missouri, Respondent, v. CHARLES H. ANDREWS, 
Appellant. 


1. Criminal Law—St. Louis Court of Criminal Correction — Action’ for 
gambling — Evidence — Possession of faro-boxes, ete.—In a prosecution in 
the St. Louis Court of Criminal Correction, for gambling, where it appeared 
from the evidence that defendant was found, with others, around a table, with 
a faro-box and cards in his hands, and that checks and money passed between 
them: Aeld, that such testimony made a prima facie case for the State, and, 
in the absence of rebutting testimony and of any explanation as to what 
defendant and others were doing with these gambling devices, that he was 
properly convicted. 


Appeal from St. Louis Court of Criminal Correction. 
L. M. Shreve, for appellant. 

J. P. Colcord, for respondent. 

Buiss, Judge, delivered the opinion of the court. 


Appellant was convicted, in the St. Louis Court of Criminal 
Correction, of gambling, and appeals to this court. The record 
seeks to present the question of the sufficiency of the evidence to 
warrant a conviction. The defendant was found, with others, 
around a table, with a faro-box and cards in his hands, and 
checks and money passed between them. The bill of excep- 
tions also shows that there was testimony as to the situation of 
the parties at the time the police entered the room. There was 
no rebutting testimony, and no explanation as to what defendant 
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and others were doing with their gambling devices. The case was 
submitted to the judge, and the record indicates care and consid- 
eration on his part. 
We cannot disturb the judgment. The State made a prima 
facie case, and the accused did not attempt to rebut or explain. 
Judgment affirmed. The other judges concur. 





Ezra Tuomas, Trustee of CHARLOTTE Wurtz, Appellant, »v. 
Aueusta ZuMBALEN and H. Kror@Meyer e¢ al., Respond- 
ents. 


1. Landlord and Tenant — Leases and under-leases — Surrender of leasehold 
by implication—Forfeiturcs—Terms in law and equity.—A. leased certain 
premises to the trustee of B. for sixteen years. B. underlet them to C. for 
three years. Afterward an arrangement was effected between A., B., and C., 
by which, in order to cancel a debt from B. to C., A. was to give C. the lease 
of the premises for two and a half years, on the same terms as those of B.’s 
lease; at the expiration of which time B. was to have possession under the 
original lease. C. held over after his term, and succeeded in procuring from 
the representatives of A. a lease for the remainder of B.’s sixteen-years’ lease- 
hold: Held, that the consent of B. to the two-and-a-half-years’ lease to C. was 
not a surrender of her original leaschold, but that the new leasehold, being 
made for her use, was a clear recognition of her rights under the old one. A 
surrender by implication must be in conformity with the intention of the 
parties. A surrender will not be implied when it is obvious that the second 
lease was intended to be beneficial, and that the lessee was not to lose any of 
the rights that he possessed. A. had no right, without the consent of B., to 
give the lease to C. for the remainder of the sixteen years. In holding over 
his term he elected, so far as he had power to elect, to continue in possession 
under the conditions of his lease. By paying ground rent he saved the orig- 
inal lease from forfeiture, and rendered any subsequent attempt to forfeit it a 
fraudulent sham. The claim of B. was good for her full term, and C. had 
no rights under his lease as against her. 

Landlord and Tenant— Tenant holding over—Rent, what payable.— 
Ordinarily, the measure of the obligations by way of rent of a tenant holding 
over is the terms of his lease. But if a higher rent is demanded, or if it is 
' elear that there is no implied consent to his remaining on those terms, the 

rule will not apply. He certainly, as the wrong-doer, cannot consent to its 

application, but the landlord may. Where, at the expiration of his term, 
proceedings were instituted at once to oust the tenant, he should be held to 
pay all the premises were worth, less ground rent and taxes, after the expira- 
tion of his term. 
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Appeal from St. Louis Circuit Court. 
Beal § Knox, for appellant. 


I. The lease of Zumbalen to Kroegmeyer inures to Charlotte 
White, because: 1. Kroegmeyer was lessee of Mrs. White by 
lease of March, 1861, for three years; 2. He was mortgagee by 
deed of trust of 4th of October, 1860; 3. He was in possession 
under lease of 27th of December, 1861, as tenant of Henry 
Zumbalen, for use of Mrs. White, to restore it to her by an 
agreement between Henry Zumbalen, Henry Kroegmeyer, and 
White. ‘If a mortgagor, executor, trustee, or tenant for life, 
etc., having a limited interest, gets advantage, by being in pos- 
session or otherwise, in obtaining a new lease, he is not allowed 
to retain it for his own use or benefit, but must hold it for the 
mortgagor or trustee,” etc. (Holridge v. Gillespie, 2 Johns. Ch. 
30; Jones v. Kearney, 1 Dru. & War. 161-2; Aspinwall v. Jones, 
17 Mo. 209.) 

II." The lease of Mrs. White was not forfeited, because, where 
the lease had a condition that the lessee should pay all taxes, no 
forfeiture inures until there is a proof of demand of payment of 
taxes within the period required by law for judgment. (17 Johns. 
66.) To create a forfeiture of lease there must be a formal 
demand of the precise sum for the last current quarter, and the 
demand must not include any portion of the rent of previous 
quarters. (Taylor’s Land. and Ten. § 493.) The lessor must 
prove a demand of rent on the last quarter-day of payment, at 
convenient time; and without compliance with all the formalities 
of the common law there is no forfeiture. (17 Johns. 66.) 
According to these authorities the lease of Mrs. White was not 
forfeited at the time the new lease to Kroegmeyer was made, 
because he paid the rents and taxes, and because the attempted 
forfeiture was made fraudulently, on a demand of payment, in a 
lump, of several quarters—not on the last day of payment, at a 
convenient place, and on the premises. The defendant cannot 
set up the new lease and attempted forfeiture, to defeat Mrs. 
White and deprive her of the leasehold, by a forfeiture fraudu- 
lently brought about by himself and for his own benefit. 
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Ill. Where a tenant takes possession under a lease (as Kroeg- 
meyer, in April, 1861) and enjoys the property, he cannot dispute 
the title of the landlord after expiration of the lease. (3 Phil. 
Ev. 201; Jackson v. Spear, 7 Wend. 401.) 

IV. The obligation on a tenant not to dispute his landlord’s 
title after expiration of the lease extends to the lessee and his 
successor holding under lessee. (3 Johns. 499; 14 Mo. 535; 
16 Mo. 162.) 

V. A tenant continuing in the possession after the expiration 
of his term will be presumed to hold under and subject to the pre- 
vious lease. (Quinette v. Carpenter, 85 Mo. 502; Pacific R.R. 
vy. Lindell, 39 Mo. 329; Hunt v. Bailey, 39 Mo. 257.) 

VI. The acceptance of rents and performance of covenants in 
lease after breach of condition is a waiver of forfeiture—it is an 
estoppel. (40 Mo. 449.) 


Jecko § Clover, for respondents. 


The decree was properly rendered for the defendants, dismissing 
the bill. There was an entire want of equity in the complainant’s 
case, as made by the bill in his own showing. 


Buss, Judge, delivered the opinion of the court. 


On the 5th of June, 1853, Philip Rock made to Ezra Thomas, 
trustee for Charlotte White, a lease of a city lot in St. Louis for 
sixteen years and five months, reserving the sum of $78.75 
annually for ground rent, payable quarterly, and stipulating that 
the lessee should pay all taxes and assessments for grading, 
paving, etc., and at the end of the lease to have the right to 
remove all buildings and improvements erected on the lot. The 
lease also had a clause of forfeiture upon non-fulfillment of its 
conditions. Mrs. White and her husband erected a building upon 
the lot, and, in March, 1861, leased it to defendant H. Kroeg- 
meyer, for three years, at $400 a year, who was to pay the ground 
rent out of thatsum. In the meantime Philip Rock had died, 
and Henry Zumbalen had been appointed curator of his minor 
children. After Mrs. White had removed to Jefferson county, 
Zumbalen sued out a landlord’s writ of dispossession for non- 
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payment of the ground rent, and recovered an informal judgment. 
Mr. and Mrs. White had become indebted to Kroegmeyer over 
$600, and it was expected that the rent of the premises, except 
the ground rent, would be applied to pay that indebtedness — 
Kroegmeyer having also a trust deed of the leasehold estate to 
secure the debt. 

On the 27th of December, 1861, a compromise of the whole 
matter was made between Mrs. White, Zumbalen, and Kroeg- 
meyer, by the terms of which Zumbalen was to give to Kroeg- 
meyer a lease of the premises for two and a half years from the 
first of January, 1862, upon the same terms as the original 
lease ; the forfeiture was to be waived. At the end of the two 
and a half years, Mrs. White was to have possession under her 
original lease; and as a consideration for Kroegmeyer’s lease, he 
was to cancel the indebtedness of Mr. and Mrs. White to him, 
and give up their notes, and pay the back and accruing ground 
rent. This agreement was carried out on behalf of Mrs. White— 
Zumbalen, by her consent, executing the lease, with the stipula- 
tion as to her notes indorsed on the back ; and Kroegmeyer enjoyed 
the premises for the full term, without disturbance, his lease expir- 
ing July 1, 1864. 

The animus of Kroegmeyer, as afterward fully developed, 
became apparent in 1863, in a fraudulent attempt then made 
to procure a transfer to himself of the whole interest of Mrs. 
White in her leasehold estate. As the beneficiary of their deed 
of trust of 1860, to secure the indebtedness of Mr. and Mrs. 
White to him, which had been fully paid by the two-and-one-half- 
years’ lease, he procured a trustee’s sale of the property, which | 
was bid off by a third party and conveyed to another, and by 
him to Kroegmeyer. Zumbalen’s agent attended the sale, exposed 
the fraud, and ‘‘ notified all persons present that the debts were 
paid.” 

In August, 1864, just after the expiration of the two-and-one- 
half-years’ lease, Kroegmeyer holding over his term, a suit of 
unlawful detainer was instituted against him in the name of 
Zumbalen, though at the instance of Mr. and Mrs. White, for 
their benefit and at their expense. This suit resulted in favor of 
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defendant before the justice, and an appeal was taken to the 
St. Louis Land Court. Soon after, Zumbalen, who seems to 
have acted in good faith toward Mrs. White throughout, died. 
Mrs. Zumbalen was appointed curatrix of the children, and at the 
October term, 1865, the suit was revived in her name. ‘The case 
was continued along until the April term, 1866, when it was dis- 
missed at the instance of the plaintiff, Kroegmeyer continuing in 
possession— Mrs. Zumbalen having, as curatrix, on the 13th of 
April, executed to him a lease for the remainder of the term of 
Mrs. White, for the yearly payment of $140, rent, taxes, etc. 
Thus Kroegmeyer seems to be securely possessed of the whole of 
Mrs. White’s property in the lease and improvements. 

The record discloses the steps by which he obtained the prop- 
erty. On the 13th of April, 1866, Kroegmeyer, with his attor- 
ney, goes to Mrs. Zumbalen and settles the suit. He pays her 
the ground rent due; she gives him a receipt in full, with an 
agreement to dismiss the suit, and executes to him the lease. 
Everything was done by Kroegmeyer’s attorney, and it was then 
agreed that notice of forfeiture should be served on Mrs. White, 
which was accordingly drawn under date of the 16th, three days 
after, by the same attorney, and served upon Mr. and Mrs. White, 
in Jefferson county. Mrs. Zumbalen testifies that on the 13th 
of April, 1866, Kroegmeyer and J. J. McBride came to her house 
and settled the suit of Zumbalen ; paid her the ground rent; paid 
the costs of court; and she signed the notice prepared by J. J. 
McBride for forfeiture of the lease, which was served on Mr. 
and Mrs. White; and she dismissed the suit and executed a new 
lease of the property to Kroegmeyer. Did not consult with White 
and wife before dismissing the suit. 

The foregoing are the main facts developed by this record, and 
seem to be clearly established. There are other questions of fact 
in regard to the regularity of the judgment of ouster that was 
compromised, and the original legality of the trust deed, but it 
is unnecessary to consider them. The proceeding is upon a peti- 
tion in the nature of a bill in equity, charging fraud upon Kroeg- 
meyer, and asking that he be adjudged to hold the lease for the 
use of the plaintiff, for an account, etc. There is no question 
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as to the whole character of his conduct ever since he took the 
first lease, in 1861—and by neglecting to pay the ground rent 
suffered a judgment for possession to be obtained — down to 
April, 1866, when he obtained complete control of the property, 
having in the meantime enjoyed its possession without paying any 
rent to Mrs. White, except for the two and a half years. He has 
not only obtained the term, cut off the plaintiff from her income 
from the rent, but all the improvements have become his, and 
without any consideration whatever to the owner. The only 
defense seems to be that Mrs. White is without remedy, and such 
seems to have been the opinion of the Circuit Court. Bit we see 
no substantial difficulty in doing justice in the premises. The 
doubt in the matter arises principally from an apparent yielding 
by Mrs. White of her interest in surrendering the term—in con- 
senting that Kroegmeyer’s lease should be taken directly from 
Zumbalen. It ought to have been executed by the plaintiff, her 
trustee. He had the legal estate. The judgment of forfeiture 
seems too irregular to effect it, and he should have controlled it. ° 
But the trustee seems to have left everything to his cestuz que 
trust, and, by putting it in the power .of the curatrix of the 
original lessor’s heirs to apparently sacrifice her rights, she has 
made the matter a little more complicated. But if the first 
forfeiture were not wholly void, but only erroneous, and good 
till reversed, the curatrix. of Rock’s heirs cannot avail herself 
of it in equity, for the reason that her predecessor renounced 
all their rights under it by the lease to Kroegmeyer, for the use 
of Mrs. White, giving her all its benefits and stipulating that 
she should have the premises as before at the end of the two and 
a half years. 

It seems strange that the action of forcible detainer, prosecuted 
by Mrs. White in the name of the curator, was not at once decided 
in her favor, unless Kroegmeyer succeeded in befogging the 
tribunal with the fraudulent deed he had obtained through the 
sale upon the satisfied deed of trust; and it seems also strange 
that the matter could have so hung along in the Land Court, and 
I can only account for it from the fact that the plaintiff, Thomas, 
gave the matter no attention, that his cestuz gue trust resided 
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abroad, and that Kroegmeyer was vigilant in prosecuting his 
fraudulent schemes. 

The consent of Mr. and Mrs. White to the short lease to Kroeg- 
meyer was not a surrender of the original lease, even if the cestuz 
que trust had the power to surrender it; but the new lease, being 
made for her use, was a clear recognition of her rights under the 
old one. ‘‘A surrender by implication must be- in conformity 
with the intention of the parties. A surrender will not be implied 
when it is obvious that the second lease was intended to be bene- 
ficial, and that the lessee was not to lose any rights he possessed.” 
(Van Rensselaer’s Heirs v. Penniman, 6 Wend. 569. ) 

Though nominally Kroegmeyer was the tenant of Zumbalen, 
yet the interest of the latter in the lease was far less than that of 
Mrs. White. ‘The plaintiff, as her trustee, was Kroegmeyer’s 
equitable landlord. The term covering that of Kroegmeyer was 
his ; a small portion of it, by consent of his cestuz gue trust and 
for her use, was granted by the curator to Kroegmeyer; and the 
rules that apply to the relation of landlord and tenant ought, in 
an equitable action, to be applied to him and Mrs. White. Having 
assumed the relation of tenant, he cannot escape it by any fraud- 
ulent trick or contrivance. He seems to have abandoned his 
claim to the property by virtue of the deed of trust, and seeks to 
obtain it through the curatrix of the original lessor’s heirs, and, 
having obtained a lease from her, fancies himself shielded from 
any claim from Mrs. White. But what right had Mrs. Zumbalen, 
without the consent of plaintiff or Mrs. White, to give him a 
lease? In holding over his term he elects, so far as he had power 
to elect, to continue in possession under the conditions of his lease. 
In paying the back ground rent he only did his duty. The con- 
ditions of his lease, so far as the curator is concerned, should 
measure his obligations while holding over. (Quinette v. Carpen- 
ter, 35 Mo. 502; Hunt v. Bailey, 39 Mo. 257.) By thus paying 
the ground rent he saved the original lease from forfeiture, and 
thus rendered the subsequent attempt to forfeit it a fraudulent 
sham. 

Kroegmeyer’s present lease can avail him nothing as against 


the plaintiff. The heirs of Rock had in equity no estate to demise. 
31—voL. XLII. 

















478 ST. LOUIS. 


Thomas, Trustee of White, v. Zumbalen et al. 








There was in equity, if not in law, an outstanding term in the 
plaintiff, which not only was not forfeited, but by receiving the 
rents their curatrix had put it out of his power to forfeit it. The 
plaintiff’s claim is good for his full term, and Kroegmeyer has no 
rights, under his lease, as against him. Ordinarily, the measure 
of the obligations by way of rent of a tenant holding over is the 
terms of his lease. But if a higher rent is demanded, or if it is 
clear that there is no implied consent to his remaining upon those 
terms, the rule will not apply. He certainly, as the wrong-doer, 
cannot consent to its application, but the landlord may. In the 
case at bar, proceedings were instituted at once to oust the ten- 
ant, and he should be held not only to pay the rent due before his 
two-and-a-half-years’ lease, unless it should be found that the 
extinguishment of that rent was had or provided for when the 
lease was made, but also all the premises were worth, less the 
ground rent and taxes, after July 1, 1864. 

Defendant’s counsel, in resisting this claim, contend that if a 
lessee forfeits his term, it is no fraud: for a stranger to assist in 
having the forfeiture declared, and afterward himself purchase 
the remainder of the term or become a tenant of the landlord. 
There might be plausibility in the position in regard to a stranger. 
But Kroegmeyer holds no such place. He was a tenant of plain- 
tiff, in equity, and suffered all the defaults upon which the several 
forfeitures are based; and the misfortunes of the plaintiff’s cestuiz 
que trust are chargeable alone to his misconduct. It would be 
contrary to every principle of equity to permit him to profit by 
his own wrong. Chancellor Kent (in Holridge v. Gillespie, 2 
Johns. Ch. 30) lays it down as a general principle, pervading all 
the cases, that ‘‘if a mortgagee, executor, trustee, tenant for 
life,”” etc., *‘ who has a limited interest, gets an advantage by 
being in possession or behind the back of the party interested in 
the subject, or by some contrivance in fraud, he shall not retain 
the same for his own benefit, but hold it in trust.”? 

In Jones v. Kearney, 1 Dru. & War. 134, the plaintiff was 
entitled to an annuity out of a leasehold; and defendant, having 
purchased the lease and being under obligation to pay both the 
annuity and rent, neglected to do so, suffered ejectment, and took 
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a new lease for a new consideration. The new lease was held 
subject to the annuity. The Chancellor says: ‘‘No one will 
dispute this: that if a lessee have a lease subject to an existing 
encumbrance, which he is bound to see satisfied, this court 
would lose sight of its highest duty if it for one moment per- 
mitted such a person, by permitting a breach of contract, to 
divest himself of the estate and acquire a new interest discharged 
of the old encumbrance. ” 

These two cases, among the numerous ones that might be 
cited, recognize the clear rights of the plaintiff in this suit. The 
Circuit Court should have held the present lease of Kroegmeyer 
to be taken for the use of plaintiff, and ordered an account of 
what was due him or Mrs. White as tenant. Or it might have 
set aside the fraudulent sale and trust deed through which Kroeg- 
meyer obtained a deed of plaintiff’s leasehold, set aside both 
forfeitures and the lease of Mrs. Zumbalen to him, and declared 
the original lease to plaintiff in force. 

The judgment is reverséd aud the cause remanded. 





Wru1am H. Giascow, Respondent, v. Epwarp 8. Rowsg, 
Appellant. 


1. Revenue—Income Tax —Assessment—Auditor—Act of February 20, 1865— 
The word “year,” how used.— Section 3 of the act of February 20, 1865 
(Sess. Acts 1865, p. 112), enacted that the assessment upon salaries and 
incomes should be based upon the amount of such salary or income received 
by the person assessed in “‘the year next preceding the time of the assess- 
ment.” The word ‘‘year,” as therein used, referred to a fiscal year. And 
the auditor, in designating the 31st day of March, 1865, as the end of the year 
upon which assessments must be made, overstepped his authority; and the 
action of the assessors in obeymg and conforming to his instructions was 
irregular. The whole assessment was not void, but was simply erroneous as 
regarded a part of the time. The plain meaning and true intent of the act 
was that the additional tax on incomes should be levied on an assessment 
for the preceding year, which would coincide with and be founded on the 
books theretofore made out by the respective officers. 

2. Revenue — Year— Calendar, fiscal.— Unless otherwise expressed, the word 

‘“‘year” will always be intended to mean a calendar year; but where applied to 

matters of revenue, the presumption is in favor of its referring to a fiscal year. 
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& State and County Collector -— Levy under an irregular assessment — Tres- 
poss.—If the law under which an assessment is made be not unconstitu- 
tional, even though the assessors committed an irregularity in the manner of 
making the assessment, the collector cannot be held liable, in an action of 
trespass, for executing a warrant for the collection of the tax founded on 
such assessment. 

4. Taxation — Constitution — Rule of equality or uniformity, how construed 
and applied — Legislature, power of.—The constitutional requirement that 
taxation upon property shall be in proportion to its value does not include 
every species of taxation. Capitation taxes have effect solely upon persons. 
Income taxes have a mixed effect upon persons and property; yet neither 
species comes within the constitutional prohibition. The constitution enjoins 
a uniform rule as to the imposition of taxes on all property, but does not 
abridge the power of the Legislature to provide for a revenue from other 
sources. It was intended to make the burdens of government rest on all 
property alike—to forbid favoritism and prevent inequality. Outside of the 
constitutional restriction, the Legislature must be the sole judge of the pro- 
priety of taxation, and define the sources of revenue as the exigency of the 
occasion may require. 

5. State Income Tax, constitutionality of.—The income tax, under the act 
above referred to, was uniform and equal as to the classes upon whom it 
operated. It did not come within the meaning of the term “‘ property” as used 
and designated in the constitution, and it was not in conflict with any pro- 
vision of that instrument. 


Appeal from St. Louis Circuit Court. 
The material facts appear in the opinion of the court. 
H. 4. Clover, for appellant. 


I. The act of the General Assembly of the State of Missouri, 
approved February 20, 1865, entitled ‘‘ An act to levy additional 
State taxes for the years 1865 and 1866” (Sess. Acts 1865, p. 
112), was a constitutional and valid act. (Locke v. New Orleans, 
4 Wall. 172.) - 

If. The assessment of the tax against the plaintiff was law- 
fully and regularly made under said act. 

Til. Whether the assessment was in proper form or not, the 
defendant cannot be held liable as a trespasser ; he is protected and 
justified by the tax bill, and is perfectly defended, as a ministerial 
officer charged by law with the execution of process, under the 
evidence in the cause. 1. The assessor has full jurisdiction in 
the premises to make an assessment against the plaintiff under 
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the income-tax law. 2. If there was mere error in the manner 
of assessment by the assessing power, it was not the duty of the 
defendant, a ministerial officer, nor had he the right to refuse, 
to execute the process. (Turner v. Franklin, 29 Mo. 286; 
State to use, etc., v. Shacklett e¢ a/., 37 Mo. 280; Milburn v. 
Gilman, 11 Mo. 67.) 


Hitchcock & Lubke, and Glover & Shepley for respondent. 


I. An illegal assessment is no protection to a ministerial officer 
who, under color thereof, seizes the property of another. (Clout- 
man v. Pike, 7 N. H. 209; State to use, etc., v. Shacklett, 37 
Mo. 280, 284; 5 Wend. 172, 173 ; 2 Hill. 418-421; Thomp- 
son v. Currier, 4 Fost., N. H., 287; Pickering v. Coleman, 12 N. 
H. 148; Shaw v. Pickett, 25 Verm. 423.) 

Il. The assessment was illegal and void; because, 1. It was 
not made in accordance with the terms of the act of February 
20, 1865, under which the defendant justifies his action, and is 
therefore without lawful force or authority. 2. The act of Feb- 
ruary 20, 1865, is in conflict with section 30, article I, of the 
constitution of Missouri, which provides that all property subject 
to taxation ought to be taxed in proportion to its value. 

1. The State auditor had no right to change the period for 
which incomes were made taxable by said act. The language of 
the act as to this is as follows: ‘‘ Sec. 2. There shall be levied, 
assessed, and collected, for the year 1865, a tax of two per cent. 
on the salaries and incomes of all other persons, including mili- 
tary officers, whether such incomes are derived from fees or any 
other source whatever,” etc. And in relation to auditor’s duties: 
‘‘Sec. 5. The auditor of public accounts is hereby directed to 
issue his instructions to the several assessors, clerks, and col- 
lectors, to correct and perfect assessments and tax books in con- 
formity with the provisions of this act.’? The only period for 
which the act directs or authorizes an income tax to be levied or 
assessed is for the year 1865. The only construction which any 
court or officer can put on this, so far as these words are con- 
cerned, is that the calendar year was meant. By section 22, 
chapter 96, Revised Code 1855 (R. C. 1855, p. 1027), the word 
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‘¢ year”? is expressly declared in all statutes of this State to mean 
a calendar year, unless otherwise expressed. There is nothing 
expressed in this act to show or justify any different meaning for 
the word. The year 1865, then, is the calendar year from January 
1 to December 31, 1865. But it may be said that the statute 
should be construed with reference to its subject matter and con- 
text, and that to interpret the year 1865 to mean the calendar 
year would be to fix a period different from the fiscal year, for 
which all other taxes were assessed. Admitting this to the full 
extent, the assessment was still unauthorized by the act. The 
fiscal year, or the year for which all other State taxes were 
assessed, did not begin or end on the 31st of March, but on the 
first Monday of September (Adj. Sess. Acts 1863, pp. 61, 
68) ; and the substitution for either the calendar year or the fiscal 
year, as fixed by the general revenue law, of the year ending 
March 31, 1865, was wholly unauthorized on the part of the 
auditor of public accounts. The fifth section of the act, in 
directing him to issue his instructions to the several assessors, 
etc., to correct and perfect tax books in conformity with the pro- 
visions of this act, clearly shows that the intention of the Legis- 
lature was to simply add to the property subject to taxation 
for the fiscal year 1864-5 a new subject of taxation, to-wit: 
incomes. He was not directed or authorized to instruct any 
assessor to open new books. They were to correct and perfect 
tax books— not to open or prepare them. The intention was, 
therefore, that the tax books already prepared and in use as 
authorized by law for the fiscal year ending first Monday of 
September, 1865, when the fiscal year 1865-6 began, should be 
perfected and corrected by inserting this new subject of taxation. 
If, then, the auditor had instructed the assessor to require of each 
tax-payer to return his income for the year preceding the first 
Monday of September, 1864, the day on which the State tax of 
1865 was issued, in contemplation of law he would have obeyed 
the directions of the Legislature. This act nowhere authorizes 
the auditor to fix the time of the assessment. 

This being the case, the assessment was without authority of 
law, and simply void. Statutes of any kind imposing taxes, and 
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all acts, proceedings, and rights under or derived from them, are 
strictly construed. The power of taxation, indispensable as it is 
to the sovereignty and existence of a State, is simply a form of 
taking his property away from the citizen. When lawfully exerted 
within the limits of the constitution, this power supports all law- 
ful acts necessary to its exercise. But the courts cannot sanction 
any act or sustain any alleged authority not clearly within the 
terms of the law. Any other doctrine would place the property 
of its citizens at the mercy of the ministerial and other officers. 

The decision of the court below was given only upon the point 
above contended for —the irregular and therefore void character 
of the assessment itself, and the consequently void character of 
the tax bill and lack of justification or legal authority for the 
seizure made by the defendant. 

2. But the respondents further contend that the act was illegal 
and void because the act itself, so far as it relates to a tax on 
incomes, was in violation of the constitutional requirement that 
all property should be taxed in proportion to its value. 

This clause in the constitution is a means to an end, and that 
end is that the burden of the government should be fairly divided 
and equally borne. Chancellor Kent declares the fundamental 
principle which this clause in our constitution was meant to 
embody and to enforce, as follows: ‘‘ Every person is entitled to 
be protected in the enjoyment of his property, not only from inva- 
sions of it by individuals, but from all unequal or undue assess- 
ment on the part of government. It is not sufficient that no tax 
or imposition can be imposed upon the citizens except by their 
representatives in the Legislature. The citizens are entitled to 
require that the Legislature itself should cause all public taxation 
to be fair and equal, in proportion to the value of property, so 
that no one class of individuals and no one species of property 
may be unequally or unduly assessed.”? (2 Kent’s Com. 331, 
10th ed., 416.) This cardinal principle of all just governments 
has repeatedly been declared and enforced in the constitutions of 
the several States, in acts of Congress admitting States into the 
Union, and by the decisions of courts of last resort, avoiding and 
defeating repeated attempts on the part of the State Legislature 
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to disregard it. (State Bank v. Savannah, Dudley’s R. 132; 10 
Mass. 514; 17 Mass. 461; Pike v. The State, 5 Pike, Ark,, 204; 
Sawyer v. Alton, 3 Scam. 127.) The clause in our State consti- 
tution that all property shall be taxed in proportion to its value has 
been a constitutional provision ever since the State was formed. 

The revenue acts passed, year after year, aim at preventing the 
very evil which inheres in the law under which the defendant here 
justifies. (Gen. Stat. 1865, ch. 11, p. 95, §4; R. C. 1855, 
ch. 135, art. I, p. 1824, §4; Sess. Acts 1864, p. 66, § 3.) 

These provisions were adopted in order to avoid double taxa- 
tion. Unless they existed, the merchant would have been twice 
taxed on his goods: once on his license bond, upon their value ; 
and again, in the same year, on the money, notes, and bonds 
which he held after selling them, and which were only the same 
value in other form. - 

The act of February 20, 1865, requires the assessment of two 
per cent. to be made on the salarics and incomes of all persons, 
whether such incomes are derived from fees or any other source 
whatever. Not only is no distincti.n made as to the source of 
any particular income, but it is expressly provided that none shall 
be made. Whatever is income, whatever increased value has 
been realized within the year in any manner, from any source — 
whether from labor, physical or mental, from profits on sales of 
goods or lands, from hire of chattels or rents of real estate—all _ 
is taxable (above $600) under the name of ‘‘ income,” because 
it is such. No exemption or provision is made, no precaution 
taken, in this sweeping enactment, to prevent the injustice of 
double taxation just referred to, which is so carefully guarded 
against by the merchants, in the case of goods sold and lands 
disposed of, upon which, as goods and lands, a tax may have 
been paid. 

The sole test of taxable quality under this act is the fact that 
the amount in question came into the hands of the tax-payer as 
income during the previous year. Whatever was so received or 
realized by him is for that reason assessed as inéome. It may 
have been money realized as profits in the sale of goods, which 
goods have already paid a tax in the way of a merchant’s license. 
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If so, it is not taxable the same year as cash, because it has 
already been taxed that year as goods; but it is taxable that year 
again as income, if this act of February 20, 1865, be valid. It 
may have been profits on the value of lands which have already 
paid a tax that year as such, and these profits may exist in the 
form of notes or bonds taken by the tax-payer for such sales. 
If so, these notes or bonds are not taxable those years as notes 
or bonds, for the same value has already paid a tax as lands, and 
double taxation is unconstitutional. Nevertheless, under the act 
of February 20, 1865, they are taxable again that year under the 
name of income. In many different ways that which is assessed 
as income may have already paid a tax, and double taxation thus 
result. 

If it had been provided in effect that all incomes should be taxed 
at a given rate, except when such income was money on hand 
(for instance, on the first Monday of September, 1864), and was 
returned and assessed as such—then, in respect of our illustration, 
the injustice of double taxation would be prevented; and so in 
respect to any other part of a taxable income, it would have been 
perfectly easy to provide against double taxation. But the act of 
February 20, 1865, did no such thing—it actually prevented tax- 
payers and assessors making the distinctions necessary to that end, 
and blended the whole mass of single and double taxes into one 
undistinguishable sum. This being so, the law is void so far as 
it admits or authorizes the assessment of the two-per-cent. tax on 
all incomes, from whatever source derived. (Blackw. on Tax 
Tit., 2d ed., p. 163; State v. Falkenburg, 3 Green, 320; C. & 
A. R.R. Co. v. Astor House, 3 Harrison, 11; 1 Pet. 425.) 
Statutes are never to be construed so as to work injustice. (7 
Johns. 495, 496.) Revenue statutes are to be construed most 
favorably to the citizen. (10 Wend. 186; 9 Pick. 414; 8 Ga. 
30; Dudley’s R. 182; Blackw. on Tax Tit. 29; Crow v. The 
State, 14 Mo. 312.) 


WaGner, Judge, delivered the opinion of the court. 


Plaintiff brought his action of trespass against the defendant 
for seizing and detaining a package of paper money amounting 
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to the sum of $321.86. The defendant justified, as collector of 
State and county revenue for St. Louis county, by authority of 
law, under a tax warrant or bill against the plaintiff, being for 
tax upon his income, under the provisions of the act of the Gen- 
eral Assembly of the State, approved February 20, 1865, entitled 
‘* An act to levy additional State taxes for the years 1865 and 
1866.” 

The defendant’s answer alleges the assessment of the tax 
against the plaintiff, under the law, amounting to $277.34—a 
tax bill placed in his hands for collection, demand of payment by 
defendant, plaintiff’s refusal to pay, levy of the bill, with inter- 
est and costs, upon the money of the plaintiff, and which was the 
trespass complained of. Plaintiff filed a replication denying spe- 
cifically the allegations of the answer; denied that the defendant 
was authorized by law to collect said tax, and averred that the 
law was illegal. : 

Upon these pleadings the parties went to trial, and, after hear- 
ing evidence, the court gave judgment for plaintiff, and the cause 
has been appealed to this court. 

There is no conflict on any question of fact, and the case has 
been argued here on three grounds: 1. Whether the tax was 
regularly assessed and the law complied with by the officers 
intrusted with that duty. . 2. Whether the officer can be rendered 
liable as a trespasser in a proceeding of this kind. 38. Whether 
the law is constitutional and valid. 

The second section of the act of February, 1865, provided that 
there should be levied, assessed, and collected, for the year 1865, 
a tax of three per cent. on the salaries of all officers who were 
exempt from military duty in consequence of such offices; and 
two per cent. on the salaries and incomes of all persons, including 
military officers, whether such incomes were derived from fees or 
any other source whatever, the same to be paid into the Union 
military fund: provided, that the aforesaid tax and salaries and 
incomes should be on the excess thereof only over and above the 
sum of $600. By section 3 it was enacted that the assessment 
upon all salaries not fixed by law, and upon all incomes, should 
be based upon the amount of such salary or income received by 
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the person assessed in the year next preceding the time of assess- 
ment, to be verified by the oath of such person; and in case of a 
refusal to take such oath, or in case of a false statement of the 
amount of such salary or income by such person, he should be 
liable to be assessed double the amount of such salary or income, 
the same to be ascertained by the assessor by the best accessible 
evidence. Section 5 authorized the auditor of public accounts to 
issue his instructions to the several assessors, clerks, and collect- 
ors, to correct and perfect assessments and tax books in conform- 
ity with the provisions of the act. 

In accordance with the foregoing authority the auditor issued 
his instructions for the guidance of assessors, and, among other 
things, stated that, for the purpose of facilitating the calculation 
of the income of any person, the assessment must be made upon 
the year ending with the 31st day of March, 1865. It is con- 
tended that, in fixing this time, the auditor acted arbitrarily, 
exceeded his authority, and directly violated the law. It was 
upon this point that the judgment in the Circuit Court was given. 
No opinion was expressed upon the constitutionality of the act. 
The act directed the auditor to issue his instructions to the several 
assessors, clerks, and collectors, to correct and perfect assessments 
and tax books in conformity with its provisions; but it did not 
authorize him to make law, nor to proceed contrary to established 
law. What was meant by the clause in the third section which 
declared that the assessment upon salaries and incomes should be 
based upon the amount of such salary or income received by the 
person assessed in the year next preceding the assessments? The 
word ‘‘ year,” as used in the law, necessarily had reference to 
either a calendar or a fiscal year. Unless otherwise expressed, 
the word ‘‘ year”? will always be intended to mean a calendar 
year; but when applied to matters of revenue, the presumption 
is in favor of its referring to a fiscal year. 

Notwithstanding some ambiguity and clumsiness exhibited in 
the draft of the bill, there can be no doubt about its just and 
proper construction. The authority delegated to the auditor was 
to issue his instructions to the several assessors, clerks, and col- 
lectors, to correct and perfect assessments and tax books, and the 
income was to be based upon the amount received by the person 
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in the year next preceding the assessment. This was in entire 
harmony with the then existing revenue law, which provided that 
the taxes collected for any year should be based on an assessment 
made for the previous year. The special assessment was not 
intended to be a new, separate, and independent assessment, but 
it was to correct and perfect the books in conformity with the 
provisions of the act, showing+plainly that the books which had 
just prior thereto been made out and completed by the assessors 
were to be used as a basis, and they were to be corrected by mak- 
ing the proper alterations and additions, so as to include the 
incomes. The plain meaning and true intent was that the addi- 
tional tax on incomes should be levied on an assessment for the 
preceding year, which would coincide with and be founded on the 
books theretofore made out by the respective officers. The auditor, 
then, in designating the 31st day of March ensuing after the pas- 
sage of the law, overstepped his authority, and the action of the 
assessors in obeying and conforming to his instructions was 
irregular. The whole assessment was not void, but was simply 
erroneous as regarded a part of the time. Assuming this pro- 
position to be true, it is next to be considered whether the officer 
can be held liable in an action of trespass for executing a warrant 
for the collection of the tax founded on such assessment. 

In Milburn v. Gilman, 11 Mo. 64, it was held that a minis- 
terial officer was not liable in trespass for executing a writ issued 
under the judgment of a court having jurisdiction of the person 
and subject matter, although the judgment was erroneous. 

In Turner v. Franklin, 29 Mo. 285, the action was brought 
to recover damages for a wrongful levy upon and sale of a horse. 
The defendant, who was a constable, justified the alleged trespass, 
setting up that he made the levy and sale under and by virtue of 
a warrant and sale bill issued by a board of school trustees. 
The court held that he was protected, Judge Napton saying: 
‘¢ The officer has no right to look into the record of the suit or 
examine the validity of the judgment. His duty is simple obedi- 
ence to the mandates of the writ; and if the writ on its face 
shows the jurisdiction of the court from which it is issued, the 
officer is protected in executing it.” 

The question was again considered in the case of The State v. 
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Shacklett, 37 Mo. 280, and it was there decided that an officer 
was liable for executing process emanating from a court having 
no jurisdiction. If jurisdiction did not exist, the whole proceed- 
ing would be void, and no person could justify under it. But to 
have this effect it would be necessary that the writ, process, or 
warrant should disclose the defect, as it unquestionably did in that 
case. If the law under which thé proceedings in this case were 
had be not unconstitutional, I do not think the action can be 
maintained merely because the board of assessors committed an 
irregularity in the manner of the assessment in carrying out the 
auditor’s directions. 

The law is objected to, and it is urged that it violates the thir- 
tieth section of the first article of the constitution, which declares 
that all property subject to taxation ought to be taxed in proportion 
to its value. That the tax in question was exceedingly onerous is 
undoubted ; but it may be said that there is nothing very poetical 
or romantic about tax laws, at best. They are exacting and 
remorseless, and do not discriminate with any particular nicety as 
to individual convenience. But mere oppressiveness is no ground 
for setting them aside or arresting their operation. 

Taxes are burdens or charges imposed by the legislative power 
upon persons or property to raise money for public purposes or to 
defray the necessary expenses in administering the government. 
They are contributions levied on individuals for the service of 
the State. The power to tax rests upon necessity, and is inherent 
in every sovereignty. The Legislature of every State possesses 
it, whether particularly specified in the constitution as a grant of 
power to be exercised or not. In reference to taxation, the con- 
stitution is not so much to be regarded a grant of power as a 
restriction or limitation of power. That taxes should be uniform, 
and levied in proportion to the value of the property to be taxed, 
is so manifestly just that it commends itself to universal assent. 
But, notwithstanding the constitutional provision, there are some 
kinds of taxes that are not usually assessed according to the value 
of property, and some which could not be thus assessed; and 
there is perhaps not a State in this Union, though many of them 
have in substance the same constitutional provision, which does 
not levy other taxes than those imposed on property. 
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Every burden which the State imposes upon its citizens with a 

view to revenue, to carry on the operations of the State govern- 
ment or for the support of municipal corporations, is a branch 
of the power of taxation, whether imposed under the name of a 
tax or some other designation. The license fees which are some 
times required of those who pursue particular employments are, 
when imposed for revenue, taxe8. Lawyers and physicians may 
be compelled to pay a license for practicing their professions, for 
the purpose of revenue; and, although not levied on property, it 
is still atax. Stamp duties are taxes. It is customary to require 
that corporations shall pay a certain sum annually, in proportion 
to their capital stock paid in, or by some other standard, which 
is generally fixed for mere convenience. It therefore seems plain 
that the constitutional requirement that ‘‘ taxation upon property 
shall be in proportion to its value ”’ does not include every species 
of taxation; nor, indeed, would it be possible to place such an 
interpretation upon it without doing the grossest injustice. 
_ A very large proportion of revenue is derived from other 
sources than a direct levy on property, and the doctrine con+- 
tended for would release the former and throw the whole burden 
upon the latter. In cases of municipal corporations, a different 
construction has always prevailed. Assessments for the open- 
ing, making, improving, or repairing of streets, the draining of 
swamps, the throwing up of levees, and the like local works, have 
been usually made upon property with some reference to benefits 
which it was supposed the property would receive. , a 

The requirement that property shall be taxed in proportion to 
its value applies as much to these local assessments as any other 
species of taxes. The local authorities have only such power as 
is delegated to them by the State, and the State can confer no 
power against the prohibitions of the constitution. 

There are three general classes of direct taxes: capitation, 
having effect solely upon persons; ad valorem, having effect 
solely upon property; and income, having a mixed effect upon 
persons and property. 

The argument of the plaintiff’s counsel proceeds on the hypoth- 
esis that every species of tax comes within the constitutional 
prohibition. This is a mistake. The whole practice of the State 
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has been different, and it has never been challenged, nor could it 
be, on legal principles. 

The statutes provide for a poll tax, which is in violation of the 
ad valorem rule, and is unequal, yet it is clearly within the con- 
stitution. A license is imposed on shows, peddlers, auctioneers, 
dram-shops, and billiard-tables, all of which taxes are in violation 
of the ad valorem principle, but’not therefore unconstitutional. 
The taxes imposed are uniform as to the particular classes, but 
not in proportion to the taxes assessed on other property. 

The constitution enjoins a uniform rule as to the imposition 
of taxes on all property, but does not abridge the power of the 
Legislature to provide for a revenue from other sources. It was 
intended to make the burdens of government rest on all property 
alike—to forbid favoritism and prevent inequality. Outside of 
the constitutional restriction, the Legislature must be the sole 
judge of the propriety of taxation, and define the sources of 
revenue as the exigency of the occasion may require. The 
income tax was uniform and equal as to the classes upon whom 
it operated; it did not come within the meaning of the term 
‘*property” as used and designated in the constitution, and I 
think it was not in conflict with any provision of that instrument. 

The judgment will be reversed and the cause remanded. The 
other judges concur. 





JOHN FRANKLIN, Respondent, v. THe National INSURANCE 
Company, Appellant. 


1. Practice, Civil —Stipulation between attorneys —Demurrer—Answer, etc.— 
By a written stipulation between attorneys it was agreed that defendant might 
withdraw his answer and file his demurrer to plaintiff’s’ petition on condition 
that, in case the demurrer were overruled, final judgment should be entered 

thereon. Held, that the court properly refused defendant permission to with- 

draw his demurrer and the stipulation, and to file his answer to the merits on 
the ground of newly-discovered evidence, which, it was claimed, would sup- 
port a defense. A party cannot be allowed to make an express agreement 
and avail himself of its advantages if it results in his favor, but not to be bound 
by it when it happens to prove disadvantageous. 
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2. Insurance — Contract of Indemnity — Indorsement on, to pay insurance to 
third party, effect of.—A contract of insurance is a contract of indemnity ; 
and to entitle a party to recover for a loss he must generally have an interest 
in the premises or the property destroyed. And where an insurance company 
issued a policy to A., with the indorsement thereon that the loss, if any, 
should be paid to B., it was an admission by the company that B. had an inter- 
est in the contract, and was to receive the benefit of it. 


Appeal from St. Louis Circuit Court. 


Eadue & Birge, and Thayer, for appellant. 


I. in an action to recover a loss upon a policy of insurance 
against fire, it must be affirmatively alleged in the petition that 
the insured had an insurable interest in the property at the time 
of insuring, and also at the time of the fire; otherwise no cause 
of action is shown, and the petition is demurrable. (Williams v. 
Ins. Co. of North America, 9 How. Pr. 865; The Saddlers’ 
Co. v. Babcock, 2 Atk. 554; Freeman v. The Fulton Fire Ins. 
Co., 88 Barb. 247; Russ v. The Mutual Benefit Ins. Co., 23 N. 
Y. 516.) The petition alleges that John Franklin was insured, 
etc. ; and it further alleges that in the policy it was stipulated 
and agreed that the loss, if any, was to be paid to P. H. French. 
It appears, therefore, upon the face of the amended petition, that 
at its very inception the policy sued on was assigned to French, 
and that he became vested with the entire legal interest in the 
contract, and so continued to be, as the petition further shows, 
up to the time of the fire. (Bidwell e¢ a/. v. St. Louis Float- 
ing Dock & Ins. Co., 40 Mo. 42; The National Ins. Co. -v. 
Crane, 16 Md. 260; Broom v. The Roger Williams Ins. Co., 
5 R. I. 394.) But the petition shows that French had no 
interest in the property, and could therefore sustain no loss. 
Consequently the derivative right which Franklin claims in the 
petition appears to amount to nothing, because his assignor, 
French, sustained no lags. (Peabody v. The Washington Mut. 
Ins. Co., 20 Barb. 340; Hooper v. The Hudson River Ins. Co., 
17 N. Y. 424; Conover v. The Mut. Ins. Co. of Albany, 17 N. 
Y. 442; Ang. on Ins. § 193; Phil. on Ins. § 84; Conover v. 
The Mut. Ins. Co., 3 Denio, 254; Tillou e¢ al. v. The, Kings- 
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ton Mut. Ins. Co., 1 Seld. 405; Grosvenor v. The Atlantic Fire 
Ins. Co., 17 N. Y. 891.) 

II. If the contract is one indemnifying French, he, having no 
interest in the property, cannot be shown to be indemnified, and 
neither himself nor his assignor can recover. If the contract be 
one insuring Franklin, and French is a person having no interest 
in the preservation of the property, but merely appointed to 
receive the money in his individual right, which is to be paid him 
in the event Franklin suffers a loss, then the petition shows the 
policy void on the ground of public policy. (Freeman v. The 
Fulton Fire Ins. Co., 38 Barb. 247, affirmed in case of Ross v. 
The Mutual Benefit Life Ins. Co., 23 N. Y. 516; and cases 
cited above. ) 


Harding § Crane, for respondent. 


I. Respondent had the right to appoint whom he pleased to 
receive the money in case of loss. Insurable interest in himself 
is sufficient to sustain the policy. The appointment amounted to 
no more than an assignment after loss. The appointee could, and 
in this case did, by his assignment, relinquish all claim upon the 
fund. Or, if he had no interest in the fund, but was merely named 
for the purpose of enabling him to collect it for respondent’s 
benefit, the latter could at any time have revoked the appoint- 
ment, and could have sued in his own name without an assign- 
ment from French to him. (Rogers v. The Traders’ Ins. Co., 
6 Paige, 583; Fink v. The Hampden Ins. Co., 45 Barb. 384.) 
The interest insured is alleged to have been that of Franklin. 
There is no pretense that the company caused French to be insured. 
Such directions in a policy, to pay the amount of loss to particu- 
lar persons, are very common, and are adopted for convenience 
or as giving security for a debt. 

II. The court below properly refused to set aside a solemn 
stipulation after judgment on the demurrer had been rendered. 
The appellant chose to rely upon and stand by the demurrer, and 
his only pretense for praying that he may withdraw his stipulation 
amounts to nothing more than that he might have been more suc- 
32—VOL. XLII. 
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cessful if he had gone to trial on the facts. It would be trifling 
with the court and with the rights of the respondent to allow 
appellant’s prayer. 


Waener, Judge, delivered the opinion of the court. 


This action was brought to recover on a policy of insurance 
issued by the appellant to one John Franklin, insuring him 
against loss or damage by fire on certain property. The loss, 
if any, by the terms of the policy was made payable to P. H. 
French. The policy was issued January 12, 1867, and was to con- 
tinue in force three months. On the 21st of January, 1867, the 
property insured was destroyed by fire, and the contract at that 
time remained unchanged by assignment or otherwise. In the 
subsequent month of February the policy was assigned by French 
to the Union Savings Association, a banking corporation, and 
by the said corporation afterward assigned to the respondent. At 
the return term the appellant appeared and filed its answer setting 
up various causes of defense, and a replication was filed in due 
time. Application was then made for leave to withdraw the 
answer and demur to the petition, and a written stipulation was 
entered into and signed by the respective attorneys for both par- 
ties, whereby it was agreed that the appellant might withdraw its 
answer and interpose a demurrer to the petition; and should it be 
overruled, then the appellant was to allow final judgment to be 
entered thereon, retaining the right to appeal. ° The grounds 
assigned for demurrer were that plaintiff derived his right to 
sue by assignment from French; that the loss, if any, was made 
payable to French; that French had no interest, legal or equita- 
ble, in the property insured, either as owner or agent. . 

The demurrer was by the court overruled, and final judgment 
rendered thereon. The appellant afterward moved the court for 
leave to withdraw its stipulation and also its demurrer, and also 
for permission to answer. The reason assigned was that newly- 
discovered evidence had been found which would support the 
defense. Affidavits were filed to corroborate this statement. The 
motion was overruled, and exceptions were duly taken. 

It is expressly admitted in this court that the written stipulation 
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between the attorneys was fully authorized, and was such an 
agreement as they had a right to make in the conduct of the suit. 
The appellant’s attorneys were fully advised of all the facts when 
they went into it. They had fully answered, setting up whatever 
defense they had, and were given ample opportunity to establish 
it; but, instead of going into the trial when both parties were 
ready, they supposed that they had discovered a fatal defect in 
the petition, and they chose to place exclusive reliance on it. 
They risked their own judgment on it, and if they were mistaken 
they ought to be held to the consequences. It was a solemn 
agreement, binding on both parties; and I cannot see on what 
grounds, either moral or legal, it should be violated because it 
turned out contrary to the party’s expectations. There is no 
pretense that it was obtained by fraud, misrepresentation, or 
circumvention, but, on the contrary, it was purely voluntary, 
open, and fair. The court had a discretion as to whether it 
would allow the answer to be withdrawn and the demurrer filed 
after the issues were made up, and it might have been induced 
to its course of action by the stipulation. A party cannot be 
allowed to make an express agreement and avail himself of its 
advantages if it resulted in his favor, but not be bound by it if 
it happens to prove disadvantageous. 

As to the newly-discovered evidence, there is nothing in it 
which would justify a court in granting a new trial after verdict, 
where a regular trial had been had and the party was in a situa- 
tion to avail himself of such a right. 

The only issue raised by the demurrer was that French, to 
whom the loss, if any, was made payable, had no insurable inter- 
est in the property, and therefore the policy as to him was void. 
It is true that the contract of insurance is a contract of indem- 
nity, and to entitle a party to recover for a loss he must generally 
have an interest in the premises or the property destroyed. But 
every fact and declaration must be considered as the result of 
design or agreement, and the interest of the parties should have 
effect if it can be done consistently with established rules. ((Cal- 
vert v. Bradley, 16 How. 593.) Now, if we apply this principle, 
what are we to suppose the company meant by issuing the policy 
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with the indorsement that the loss, if any, should be paid to 
P. H. French? It was an admission by it that he had an interest 
in the contract and was to receive the benefit of it. The policy 
was at its inception assigned to him, with the assent of the com- 
pany. (Bidwell e¢ a/. v. St. Louis Floating Dock and Insurance 
Co., 40 Mo. 42; Brown v. Roger Williams Insurance Co., 5 R. 
I. 394; National Fire Insurance Co. v. Crane, 16 Md. 260.) 

I think the judgment of the court below was right and should 
be affirmed. The other judges concur. 





Henry T. Brow, Adm’r of Peter E. Biow, Respondent, v. 
Wit.iaM Spear e¢ al., Appellants. 


1. Contracts — Sale— Resale of goods forwarded — Money paid by mistake, 
action for.— Where defendant agreed to furnish plaintiff’s intestate with 
tobacco for resale by the latter, and by the terms of the contract the purchase 
money did not become due until after the resale was effected, and the testimony 
showed no pretense that the property was taken to sell on commission, or that 
it was in any event to be returned and the sale treated as ineffectual: held, 
tLat the provision in relation to the payment did not suspend the transfer of 
the title, but that the sale was complete and the title passed when the goods 
were delivered and the purchaser put in possession and control of them. In 
such case the property would, after the transfer, be at the risk of the plaintiff; 
and semble, that, in case of loss thereof by fire, plaintiff could not recover 
back money unadvisedly paid for the same by his clerk. 

2. Contracts —Sale—Property delivered to be paid for on resale, not returned 
in a reasonable time—Presumption.—W here property is sold and delivered, to 
be paid for upon a resale, the purchaser must either return the money or the 
property, whatever may happen in the meanwhile. If the property is not 
returned in a reasonable time, a resale will be presumed. 


Appeal from St. Louis Circuit Court. 


This was an action brought by the administrator of Peter E. 
Blow, deceased, to recover back certain money paid. by mistake 
of intestate. Judgment was rendered in favor of plaintiff, in the 
court below, for $248.50. 

For a general statement of the case, see opinion of the court. 
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Hunton, Moss § Sherzer, for appellants. 


Plaintiff’s first instruction was improper. It made a particular 
phrase — ‘‘to be paid for when sold”? — positive and absolute 
proof of a delivery on commission, withholding from the jury 
the consideration of all other evidence tending to throw light upon 
the transaction and to indicate the true meaning and agreement 
of the parties, and, by giving undue prominence to this particu- 
lar expression, misleading the jury. (Clark v. Hammerle, 27 
Mo. 70; Chappel v. Allen, 38 Mo. 221-22; Meyer v. Pacific 
R.R., 40 Mo. 154-55 ; Hovey v. Pitcher, 13 Mo. 201; Mead v. 
Brotherton, 30 Mo. 202; Anderson vy. Kincheloe, 80 Mo. 525; 
3 Barb. 69; 14 Johns. 168-69.) 


Geo. P. Doan, for respondent. 
CurrigR, Judge, delivered the opinion of the court. 


The defendants agreed to furnish the plaintiff’s intestate with 
tobacco, of a certain grade and at a fixed price per pound, for 
resale by the latter. The plaintiff’s testimony tended to show 
that the tobacco was to be paid for ‘‘ when sold” by the pur- 
chaser. The defendants’ testimony tended to show that payment 
was to be made ‘‘ at the end of the month” in which the tobacco 
was delivered, and, if not resold by the purchaser at that time, 
that payment might be deferred another month. Under this 
arrangement the defendants delivered to the plaintiff’s intestate 
940 pounds of tobacco, at the agreed price of one dollar per 
pound. Sales of it were made by the latter amounting to $318, 
when his store took fire and was consumed, and the residue of 
the tobacco was thereby destroyed. At a subsequent date his 
book-keeper paid the defendants the full $940 in settlement of 
the account, not being aware, as the plaintiff claimed, of the 
real nature of the purchase. This suit is brought to recover the 
alleged over-payment of $622, being the difference between $940 
and $318. 

On the trial, the court, at the instance of the plaintiff, instructed 
the jury to the effect that the ‘‘ transaction between the parties did 
not constitute a sale,”’ and the property would remain at the risk 
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of the defendants in case they should find that the purchase money 
agreed on was to be paid, under the contract of sale, only after a 
resale by the purchaser. 

The instruction assumes, as a matter of law, that the sale was 
not consummated so as to pass the title to the property, if the 
purchase money, by the terms of the contract, did not become 
due until after the resale was effected. In this the jury were 
misdirected, and an incorrect principle was announced for their 
guidance. The time in which the purchase money was to be 
paid — whether in so many days or months, or upon the happen- 
ing of some contingent event, as a resale—did not affect the 
character of the transaction as a sale. The provision in relation 
to payment did not suspend the transfer of title. The sale was 
complete and the title passed when the goods were delivered and 
the purchaser put in full possession and control of them. 

There is in the testimony no pretense set up that the property 
was taken to sell on commission, or that it was in any event to 
be returned to the vendors and the sale treated as ineffectual. 

Where property is sold and delivered to be paid for upon a 
resale, it is apprehended that the purchaser must either return the 
money or the property, whatever may happen in the meanwhile. 
If the property is not returned in a reasonable time, a resale will 
be presumed. 

In McArthur v. Wilder, 3 Barb. 66, the defendant gave a 
receipt in these words: ‘Received of J. W. three barrels of 
whitefish, to be paid for, when sold, at $6 a barrel;”? and the 
court held that the receipt was evidence of a sale at the price 
stated, and not of a mere bailment. Gridley, J., in delivering 
the opinion of the court, says: ‘‘ The transaction was clearly a 
sale of the fish at $6 per barrel.”? A resale was presumed after 
the lapse of three and a half years, and the suit for the purchase 
money sustained. But the lapse of time did not act upon the 
character of the original transaction, converting a bailment into 
a sale and transfer of title, but upon the consideration determin- 
ing its maturity from a presumed resale within a reasonable time. 

The judgment of the Circuit Court is reversed and the cause 
remanded. The other judges concur. 


o 
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Joun B. Jounson, Respondent, v. Jutius H. Smrru, Appellant. 


1, Limttations, Statute of — Absence from State — Construction of Statute.— 
Section 16 (Gen. Stat. 1865, p. 747) modifies the doctrine that the statute of 
limitations, when once in motion, runs on without interruption; and asa 
mere temporary absence does not stop the running of the statute, so a mere 
temporary return or “flying visits,” after the residence is changed, will not 
stop the running of the exception. : 

2. Limitations — Construction of Statute— Departure from State — Residence 
—Domicile— Intention.— The words ‘‘depart from and reside out of the 
State,” as employed in the statute (Gen. Stat. 1865, p. 747, 3.16), do not 
necessarily mean a departure with the intent to change permanently the resi- 
dence of the party. The words “domicile” and ‘residence’ have different 
meanings. The debtor’s “intentions,” which enter so largely into questions 
as to domicile, are of no benefit to the creditor so long as the debtor keeps out 
of the reach of process and thus avoids a personal judgment against himself. 
It is the fact of absence beyond the reach of process, for a substantial period 
of time and for a purpose not transient in its character, that is important. 


Appeal from St. Louis Circuit Court. 
George P. Doan, for appellant. 


I. The statute commenced to run at the date of the last item 
of the account. Plaintiff should have commenced his suit within 
five years from that date; otherwise he is barred. When the statute 
commences to run, it does not stop. (Peck v. Randall, 1 Johns. 
164; Trout v. Smith, 20 Johns. 83; Fowler v. Hart, 10 Johns. 
463 ; Fitzhugh v. Anderson, 2 H. & M., Va., 289; Wilcox v. 
Plummer, 4 Pet. 172; Landes vy. Perkins, 12 Mo. 238; Smith v. 
Newby, 138 Mo. 159; Ingraham v. Bowie, 4 Miss. 17; 2 Pars. 
on Cont., ed. of 1855, p. 370.) 

' II. The statute begins to run when plaintiff could have brought 
his action, whether he knew it or not. (2 Pars. on Cont., ed. of 
1855, p. 372.) 

III. The question of residence is almost entirely one of inten- 
tion. (1 Kent’s Com., 9th ed., p. 86; Sto. Confl. Laws, ch. 3.) 
Temporary absence does not constitute residence elsewhere. (Col- 
lester v. Hailey, 6 Gray, 517; Ingraham v. Bowie, 4 Miss. 17; 
Jennison v. Hapgood, 10 Pick. 77; Drew v. Drew, 87 Me. 889 ; 
Bucknam v. Thompson, 38 Me. 171; Am. Law Register, July, 
1868, p. 545; Garth v. Robards, 20 Mo. 523; Green eé ai. v. 
Beel:with, 88 Mo. 384. ) 
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E. T. Allen, for respondent. 


I. The first instruction asked by defendant was objectionable 
and properly refused. It is immaterial whether service could or 
could not have been made within five years after the date of the 
last item in the account. (Cook’s Ex’r v. Holmes e¢ al., 29 
Mo. 63; Burroughs v. Bloomer, 5 Denio, 532 ; Ford v. Babcock, 
2 Sandf. 578; Didier v. Davison, 2 Barb. Ch. 477; Brown v. 
Rollins, 44 N. H. 446.) 

II. The second instruction asked by defendant was objection- 
able and properly refused. An intention to remain in one place 
for some indefinite time is sufficient to make that place the party’s 
domicile. (44 N. H. 383.) This instruction might have been 
objectionable if the section in question had read ‘‘ the time during 
which he has a domicile abroad,” instead of ‘‘the time of his 
absence.”” It cannot be held that the words ‘‘ depart from and 
reside out of” and the word ‘‘ absence” imply a greater degree 
of actual or intentional permanency of habitation than the word 
** domicile.” 


CuRRIER, Judge, delivered the opinion of the court. 


The plaintiff commenced this suit in October, 1867, on account 
of several items, the last of which was dated June, 1861. To the 
defendant’s answer setting up the statute of limitations as a bar, 
the plaintiff replies, alleging that the defendant, after the debt 
accrued and before the suit was brought, ‘‘ departed from and 
resided out of this State” for a period of time exceeding two 
years. Whether he did so or not was the fact in issue. 

At the trial the defendant asked the court to instruct the jury 
that if they believed from the evidence that the ‘‘ plaintiff could 
have had service with process in a writ at any time after the date 
of the last item in the account, and within five years from the 
said date, and did not so bring his suit, plaintiff is barred.” 

This is clearly not the law, and the court was right in refus- 
ing the instruction. The statute (Gen. Stat. 1865, p. T47, § 
16) provides that if the debtor ‘‘ departs from” and has his 
‘‘residence out of this State” after the cause of an action 
accrues, the ‘‘ time of his absence shall not be deemed or taker 
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as any part of the time limited” for the commencement of suit. 
This exception is in the interest of creditors, and practically 
extends the period of limitation by the period of the debtor’s 
absence. It modifies the doctrine, which constitutes the ground- 
work of the instruction, that the statute of limitations, when once 
in motion, runs on without interruption. As a mere temporary 
absence does not stop the running of the statute (20 Mo. 
523), so a mere temporary return or ‘‘ flying visits, ”? after the 
residence is changed, will not stop the running of the exception. 
(29 Mo. 61.) 

The court was also asked to instruct the jury, in behalf of the 
defendant, that the words ‘‘ depart from and reside out of the 
State,”? as employed in the statute under consideration, mean a 
‘¢ departure with intent to change permanently the residence of 
the party.” This was also refused. This point has been dis- 
cussed as though the words ‘‘ domicile”? and ‘‘ residence”? meant 
the same thing, which is a mistake. A man may have his 
‘* domicile”? in St. Louis, and have a right to vote at elections, 
etc., and at the same time reside in Europe; and this European 
residence may be prolonged for years without affecting his St. 
Louis domicile. So a debtor may depart from and reside out of 
the State, within the meaning of the statute, without abandoning 
his domicile in Missouri. But the debtor’s intentions, which 
enter so largely into the question as to domicile, are of no benefit 
to the creditor so long as the debtor keeps out of the reach of 
process and thus avoids a personal judgment against himself. 
Nor is it conceived that the question of intention is very material. 
It is the fact of absence beyond the reach of process for a sub- 
stantial period of time, and for a purpose not transient in its 
character, that is important. - But if the statute contemplated a 
change of domicile, the instruction would nevertheless be wrong. 
For a man’s domicile is where he has fixed his ordinary dwelling, 
without a present intention of removal, and that domicile may be 
changed to another, notwithstanding the party, on his departure, 
may cherish a secret purpose of returning at some indefinite time 
in the future. Nor does the intent at the time of removal 
necessarily decide anything, since the party’s intentions may 
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change at a subsequent period. He may come to a different 
mind, and fix his dwelling in another locality with no present 
purpose of leaving it, and thus become domiciliated there, not- 
withstanding his original purpose. 

The judgment is affirmed ; the other judges concurring. 





Euiza B. Frruran, Plaintiff in Error, v. Monks and Brooks, 
Defendants in Error. 


1. Practice, Civil —Courts—Jurisdiction, how acquired —Service of Process.— 
Jurisdiction over the party is acquired when the person is actually and per- 
sonally served with process within the territorial limits of jurisdiction, or 
where he appears and, by his pleadings, admits the jurisdiction. Jurisdic- 
tion of the cause is the power over the subject matter given by the laws of 
the sovereignty in which the tribunal exists. 

2. Mortgage— Petition for foreclosing, a statutory and not an equitable pro- 
ceeding.—It is well settled that a petition for the foreclosure of a mortgage, 
under the statute, is a proceeding at law and not a proceeding in chancery; 
and the jurisdiction is to be exercised, not according to the doctrines and prac- 
tice of equity, but according to the practice and principles of law. (Statutes 
collated.) Section 18, pp. 1090-91, R. C. 1855, which declares that proceed- 
ings under the statute shall conform, as near as may be, to the proceedings 
in ordinary civil actions, is not to be understood as intending to abolish the 
distinction between a statute proceeding at law and a petition in the nature 
of a bill in equity to foreclose a mortgage. 

3. Mortgage, foreclosure of — Judgment over, personally, against defendant, a 
statutury judament.— Where the petition for the foreclosure of a mortgage, 
which prayed that, if the mortgaged premises were insufficient to satisfy the 
mortgage debt, judgment over might be rendered personally against the 
debtor, and judgment rendered thereupon awarded execution, in case the 
mortgaged premises should be insufficient to satisfy the debt, ‘against the 
other goods, chattels, lands, and tenements” of defendant: held, that such 
prayer and judgment showed the proceedings foreclosing the mortgage to 
be under the statute, and not in equity. 

4. Mo tgage— Assumption of mortgage by vendce of mortgagor — Judgment \ 
against vendez, effect of.—In case of sale of the mortgaged property to a 
third party, even though the vendee expressly assumes, as a part of the con- 
sideration of the purchase, to pay off the amount of the mortgage, judgment 
for a residue of the debt unsatisfied by the mortgage estate cannot be rendered 

against him personally in this State. The equity doctrine that such a con- 

tract of the vendee with the mortgagor amounts to an additional security 
taken by the latter, and inures to the benefit of the mortgagee by equitable 

subrogation, cannot hold under the laws of Missouri. (KR. C. 1853, ch. 118, 
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¢11.) Such vendee is in no sense a mortgagor, either by subrogation or 
otherwise. As the proceeding for foreclosure in such case is purely statutory, 
the remedy cannot be extended beyond its provisions, and it authorizes in no 
instance a personal judgment over for the residue, where a deficiency occurs, 
except in the case of the mortgagor. 


on 


Judgments, value of, when proceedings are coram non judice — Erroneous 
judgments, value of.—W here there is no authority ina court to act—where its 
proceedings are coram non judice—then they are null and void; and, in case of 
judgments rendered thereon, no title passes by virtue of the execution. And 
if a judgment is void, advantage can be taken of it in any collateral proceed- 
ing. But whenever it appears that a court possessing judicial powers has 
rightfully obtained jurisdiction of a cause, all its subsequent proceedings are 
valid, however erroneous they may be, until they are reversed on error or set 
aside by some direct proceedings for that purpose. A judgment in proceed- 
ings to foreclose a mortgage, rendered against the mortgagor and his vendee, 
who had assumed, as part consideration of the purchase, to pay off the encum- 
brance, so far as it affected the vendee personally or his separate estate not 
included in the mortgage, was not merély erroneous, or voidable and revers- 
ible on error, but was an absolute nullity, and no title passed by a sale of his 
estate under the judgment. 


Error to St. Louts Circutt Court. 


This was an action of ejectment, commenced March 4, 1866, 
in the St. Louis Circuit Court, by the plaintiff in error, to recover 
the possession of a lot of land in the city of St. Louis. 

On the trial it was admitted that the plaintiff was the former 
owner of the lot in question, and was entitled to recover unless 
her title was divested by a sale under execution in the case of 
Mason v. Barnard and Fithian, under which sale the defendants 
were holding the land. 

The case of Mason v. Barnard and Fithian was a suit in the St. 
Louis Circuit Court, commenced December 12, 1861, to foreclose 
a deed of trust, in the nature of a mortgage, executed by Barnard 
to Catherine Graham, in which suit it was alleged that Mrs. Gra- 
ham had transferred her rights as mortgagee to Mason, and 
Barnard had assigned all his interest in the mortgaged premises 
to Mrs. Fithian, under an agreement on the part of Mrs. Fithian 
to pay off and discharge the mortgage debt. Process was duly 
and regularly served on both Barnard and Mrs. Fithian, and, as 
neither appeared, judgment by default was taken against them, 
and at the second term a final judgment was rendered in the suit. 
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The following abstract of the proceedings in the suit of Mason v. 
Barnard and Fithian contains all that is material to the present 
inquiry : 


The petition states that Catherine Graham, by deed dated May 9, 1859, for 
the consideration in the petition mentioned, did bargain, sell, and convey 
to the defendant Joseph S. Barnard certain real estate in the city of St. Louis 
(a description of which is given); that the consideration was $3,190.88, part of 
which was paid in cash; and that for the balance of $2,811.72 Barnard executed 
and delivered to said Catherine Graham five negotiable promissory notes of the 
same date as the deed, payable to his own order, and by him indorsed for the 
sums and at the times following: one for $319.80, at six months after date; and 
four notes, each for $638.16, respectively at one, two, three, and four years after 
date, all bearing interest at the rate of six per cent. per annum from date; that 
in order to secure the payment of the said notes, and the interest that might 
accrue thereon, to the said Catherine Graham or the holder thereof, and for the 
consideration of one dollar, the said Barnard conveyed the said premises to the 
defendants Garland and Priest, in trust, with a provision that ifthe said notes 
should be paid when due the deed should be void. That it was in and by 
the said deed stipulated and agreed that if default should be made in the 
payment of the said notes or the interest thereon, or any part thereof, all of the 
said notes, at the option of the holder thereof, might be considered as due, and in 
that case the trustees might, without waiting for the maturity of any of the other 
notes, proceed to sell the property at public auction, and from the proceeds, 
after paying costs and expenses, pay all of the said debt remaining unpaid, 
with the interest thereon, the balance to be paid over to Barnard or his legal 
representatives. That it was also agreed, in and by the said deed, that in case 
any of the notes should remain unpaid after maturity, the same should bear 
interest at the rate of of ten per cent. per annum. That, by deed dated June 
13, 1859, Barnard did grant, bargain, sell, and convey the above, together with 
other property, to the defendant Eliza B. Fithian; ‘that by the terms of the 
said conveyance the said Eliza did expressly assume and agree to pay off and 
discharge the amount of the said encumbrance or deed of trust upon the said 
premises, as a part of the consideration or purchase money therefor.” That the 
said Catherine Graham delivered the said three notes last above mentioned, pay- 
able respectively in two, three, and four years after date, to the plaintiff, 
whereby he became and is the legal holder and owner thereof, and is entitled 
to the moneys due thereon, and to enforce the said deed of trust. Avers that, 
“although the note at two years long since became due and payable, no part 
of the principal or interest thereof, or of either of the other two of the said 
notes, has as yet been paid; and the plaintiff therefore elects to consider the 
notes above mentioned, payable in three and four years, immediately due and 
payable, in accordance with the terms of the said deed of trust.” 


Prayer: “That the defendants and each of them may be foreclosed of all 
interest, lien, and equity of redemption in the said premises, and that the same 
may be sold and the proceeds be applied to the payment of the costs of the 
action and the amount due on the said notes, under and according to the terms 
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of the said deed of trust, with interest up to the time of payment; and that if 
the money arising from the sale of the said premises should be insufficient to 
pay the amount due and coming to the plaintiff on account of the said debt, on 
the ascertainment of such deficiency the plaintiff may have a judgment person- 
ally against as well the said Eliza B. Fithian as the said Joseph 8. Barnard, for 
the amount thereof, together with interest and costs of suit, or for such other 
and further relief as the court may deem proper.” 

At the February term, 1862, defendants Garland and Priest put in a formal 
answer; and against the defendants Barnard and Fithian, who were personally 
served with process, judgment by default was taken, which was perfected at the 
succeeding October term of court. The judgment was rendered October 23, 
1862, for $2,311.37. 


JUDGMENT. — “ And now on this day, this cause coming on for trial, and the 
petition of the plaintiff having heretofore been taken as confessed against the 
defendants Joseph 8. Barnard and Eliza B. Fithian, who, although duly sum- 
moned, failed to appear and answer the same, and all of the said defendants 
now failing to appear, on motion of plaintiff’s attorney the same is submitted 
to the court for trial upon the pleadings, exhibits, and proofs. And the court 
having duly heard and considered the same, and it appearing therefrom that the 
plaintiff is entitled to the judgment asked for in his petition, and proceeding to 
ascertain the amount due and payable to the plaintiffs by the defendants Joseph 
8. Barnard and Eliza B. Fithian, for the debt mentioned in the said petition 
and the deed of trust therein:set forth, and interest thereon to the date hereof, 
the court doth find the same to be the sum of $2,811.87. The court doth there- 
fore order, adjudge, and decree that the plaintiff do recover of the said Joseph 
8. Barnard and Eliza B. Fithian the said sum of money, together with legal 
interest thereon from the date hereof, and costs of this suit, to be levied of the 
following real estate and premises, contained and described in the deed of trust 
set forth in the said petition as, ete. [describing.] And it is further ordered, 
adjudged, and decreed, that if the said real estate and premises be not sufficient 
to satisfy the said debt, interest, and costs, then the residue shall be levied of 
other goods, chattels, lands, and tenements of the defendants Joseph S. Barnard 
and Eliza B. Fithian. And it is further ordered and adjudged that a special 
writ of fieri facias do issue, directed to the sheriff of the county of St. Louis, 
in conformity hereto.” 


On this judgment a special execution was issued conformably 
to the judgment and the statute in relation to the foreclosure of 
mortgages. The-plaintiff takes an exception to the execution, in 
this: that this judgment, as recited in the execution, expresses 
the amount of the costs in dollars and cents, and so departs from 
the language of the judgment as entered on the record. 

Under this execution the sheriff sold the mortgaged premises ; 
and the amount realized being insufficient to satisfy the mortgage 
debt, he levied upon, advertised, and sold the lot of land now in 
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controversy, then belonging to Mrs. Fithian, one of the execution 
debtors. This sale took place February 16, 1863, and Ben- 
jamin Hood became the purchaser, at the sum of $1,600, and a 
formal, regular deed was made to him by the sheriff. No excep- 
tions are taken to the proceedings of the sheriff in the conduct 
and consummation of the sale. 

The tenants of Mrs. Fithian in possession of the lot then sold, 
upon receiving from Hood notice of the sale, attorned and paid 
rent to him.’ Hood remained in possession of the lot by his 
tenants until July 26, 1864, when he sold the lot to Monks for 
the price of $7,000. Since the last-mentioned date, Monks has 
been in possession. 

Mrs. Fithian sued out a writ of error to this court in the 
before-mentioned suit in favor of Mason, and the judgment 
below was reversed and the suit remanded for further proceedings. 
The case is reported in 86 Mo. 884. 

Thereupon the present suit was commenced. The court below 
decided that the reversal of the judgment in Mason y. Barnard 
and Fithian did not affect the title of an innocent purchaser at 
sheriff’s sale under the judgment, and gave judgment for 
defendants. 


T. T. Gantt, for plaintiff in error. 


The judgment over against Eliza B. Fithian was an absolute 
nullity. It was an entirely different judgment from that asked 
for in the petition. It was wholly unwarranted, either by the 
rules of chancery practice or by our gwn statute respecting mort- 
gages and deeds of trust. It was a judgment rendered without 
any notice to the defendant, Fithian, that any such judgment was 
asked or was possible, and was in flat violation of every rule of 
law and common right. (Mason vy. Bernard and Fithian, 836 Mo. 
384-392; R. C. 1855, p. 1089, §§ 1011-1014; Riley’s Adm’r 
v. McCord, 24 Mo. 265; Simonson vy. Blake, 20 How. Pr. 482; 
Janney v. Spedden, 388 Mo. 395, 401, 402.) 

If the proceeding to foreclose the mortgage (deed of trust) had 
been an equitable suit, according to the old chancery practice the 
only judgment could have been for a foreclosure of the mortgage 
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and a bar of the equity of redemption. In such a case no judg- 
ment over could, in the nature of things, have been given against 
the mortgagor; and it has been held (Riley v. McCord, 24 Mo. 
265) that such a judgment would be completely beyond the 
powers of a court of equity. But our statute gives a remedy, 
which is in many particulars an improvement on the old chancery 
mode of foreclosure ; and part of this remedy is a judgment over 
against the mortgagor for any deficiency of the niortgaged prop- 
erty to pay the debt. Being statutory, all the rules and incidents 
of the proceeding must be looked for in the act whicli defines the 
powers of a court of law in such cases. In some States the Legis- 
lature has permitted the court to give a judgment over for the 
deficiency (when ascertained) against any party to the proceeding 
to foreclose, good cause being shown therefor in equity. (20 
Tow. Pr., supra.) But such a power is not to be found in the 
statute. ‘‘ The mortgagor and the actual tenants or occupiers of 
such real estate shall be the defendants ;” but the plaintiff may 
may make or omit to make “all encumbrancers or persons hay- 
ing an interest existing at the commencement of the suit, subse- 
quent as well as prior in date to the plaintiff’s mortgage,”’ parties 
to the proceeding. (R. C. 1855, p. 1087, §§ 1, 7.) If he 
makes them parties, they are bound by the judgment. If he 
omits them, they are not bound. This enactment was, it is noto- 
rious, inspired by the decision in the case of Russell v. Mullanphy, 
4 Mo. 319.) Under it, however, none (it is presumed ) ever 
supposed that any judgment beyond one of foreclosure, as to the 
mortgaged premises, could be rendered against such subsequent 
encumbrancer. In case the mortgagor is not personally summoned, 
but merely notified by publication, the judgment for the plaintiff 
shall merely be a special one against the mortgaged premises. 
(R. C. 1855, pp. 1087-8, §10.) Though persons claiming an 
interest under the mortgagor may be personally served, no judg- 
ment (except, of course, one of foreclosure) can be rendered 
against them. If, however, the mortgagor be personally served, 


the judgment shall be, ‘‘as in the preceding section, specified, with, 


the addition that if the mortgaged property be not sufficient to 
satisfy said debt and damages, or damages and costs, then the 
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residue to be levied of other goods, chattels, lands, and tene- 
ments of the said mortgagor’’—not of ‘‘ any vendee of said mort- 
gagor,”’ or ‘‘of any other of the parties to the foreclosure,” as 
the New York statute provides, but ‘‘of the said mortgagor” 
only. (dd. § 11.) 

The statute of 1835 provides for an order for the sale of the 
mortgaged premises to satisfy the amount found due. Upon this 
order the mortgaged premises shall be sold, and a return made of 
the sale; and if the whole of the mortgaged property do not sell 
for a sum sufficient, an execution may be issued against defend- 
ant, as in other actions at law. This execution could only issue 
after the sale of the mortgaged premises, ex necessitate. (R. 
S. 1835, p. 410, §§ 8,9, 12.) 

In 1845 it was provided that the judgment should be given for 
the amount of the mortgage debt, with the addition that, if the 
property mortgaged was insufficient, the residue might be levied 
of other goods, chattels, lands, and tenements of the ‘said 
debtor ”’— the meaning of which could only be the ‘‘said mort- 
gagor.” (R. 8. 1845, p. 751, § 12.) Under the statute a 
provisional judgment could for the first time be rendered against 
the mortgagor at the time when an order was made for the sale 
of the mortgaged premises. 

The language of the act of 1855 is still more precise. Section 
11 uses the word ‘‘ mortgagor,” instead of ‘‘ defendant,” as in 
1835, or ‘‘ debtor,” as in 1845. Under this act no judgment 
over can be given against any one but the person who executed 
the mortgage, or his executor or administrator. 


Field, Hamilton § Gray, for defendants in error. 


The title of the purchaser at the execution sale was not at all 
affected by the reversal of the judgment on which the execution 
issued. (Manning’s case, 8 Co. 191.) This rule has been 
repeatedly recognized and acted on by this court. Thus, in 
McNair v. Biddle, 8 Mo. 264, it is said by this court: ‘It 
must be conceded that no title passes under or by virtue of an 
execution issued on a void judgment; and if a judgment is void, 
advantage can be taken of it in any collateral proceeding. But 
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it is equally clear that if a court of record has jurisdiction of 
the subject matter, and the party defendant has notice of the 
proceedings against him, he is bound by them, however irregular 
or erroneous they may be; and until direct proceedings are had 
on the judgment itself, to vacate it for irregularity or reverse it 
for error, it is binding and conclusive on all parties and privies 
thereto in any collateral proceeding; and rights and titles 
acquired by virtue of an execution issued on such judgment will 
be protected by all courts. This is a principle of our jurispru- 
dence which has been steadily maintained from a deep conviction 
of the mischiefs which would ensue from the least relaxation of 
it.” (Jones v. Talbot, 9 Mo. 124.) In Coleman v. McAnulty, 
16 Mo. 178, 176, the court says: ‘It is unquestionable law 
that a writ, regular on its face, emanating from a court of supe- 
rior jurisdiction, is a justification to the officer acting under it ; 
and it is a general rule that wheresoever -an officer can justify 
under a writ, he can pass a title by a sale under it, if all other 
prerequisites to a sale have been complied with.” It is worthy 
of remark that all the cases agree that the protection of the 
purchaser is coextensive with that of the sheriff; so that in all 
cases where the judgment is void as to the purchaser, the sheriff 
is liable as a trespasser for serving the process, and, it may be 
added, the-judge who rendered the void judgment is also per- 
sonally responsible for all the consequences of his act. The 
judgment was not void, but at most erroneous and irregular. 
This proposition is equivalent to the statement that the Circuit 
Court giving judgment in the case of Mason vy. Barnard and 
Fithian had competent jurisdiction to render the judgment. For 
it would be contradictory and absurd to declare a judgment void 
which was rendered by a court of competent jurisdiction. 

In general, the jurisdiction of a court depends on two cir- 
cumstances: 1. The service of process or other notice to the 
defendant in the action, by which he becomes amenable to the 
judgment of the court. 2. That the subject matter of the 
action is within the authority of the court to hear and determine. 
In regard to the first, no controversy exists here. The defend- 


ants were duly served with regular and formal process. ‘The 
33—VoL. XLIII. 











510 ST, LOUIS. 


Fithian v. Monks et al. 








other point is likewise free from doubt. The constitution of the 
State vests in the Circuit Court ‘‘ exclusive, original jurisdiction 
in all civil cases, until otherwise directed by the General Assem- 
bly.” It is not pretended that the General Assembly has ever 
withdrawn the foreclosure of mortgages from the jurisdiction of 
the Circuit Court. ~ On the contrary, a particular statute has 
confirmed that branch of jurisdiction in the Circuit Court. It 
may be added that this court, in remanding the case of Mason 
v. Barnard and Fithian to the Circuit Court for further proceed- 
ings, pointedly affirmed the jurisdiction of that court over the 
subject matter of the action. It is obvious that the general 
jurisdiction of the Circuit Court cannot be disputed. The real 
point of the objection taken by the plaintiff in error is that the 
judgment, under the particular circumstances, was not warranted 
by the law. But this is saying no more than that the judgment 
was erroneous. Error consists in the departure from the rule of 
the law. The great body of the common and statute law defining 
and regulating the rights and duties of action, and prescribing 
the practice and procedure in suits, is no limitation on the juris- 
diction of the courts, but constitutes rules of decision addressed 
to the courts, to be by them interpreted and applied. If these 
rules are misrepresented or misapplied, the judgment is simply 
erroneous. In determining the jurisdiction of a court, the ques- 
tion whether or not the judgment be conformable to the law is 
wholly foreign to the inquiry. If the court have no jurisdiction, 
its judgment is equally void, whether in itself it be agreeable or 
repugnant to the law. It was said by the court, in Wertheimer v. 
Boonville, 29 Mo. 258, ‘‘it is hard to conceive how the ques- 
tion of jurisdiction can be made to depend on the fact whether 
the judgment was right or wrong.””? So, in Davis v. Packard, 
10 Wend. 71, Senator Seward forcibly expressed the same truth: 
‘¢The power to decide correctly, and to enforce a decision when 
correctly made, necessarily implies the same power to decide 
incorrectly and to enforce a decision when incorrectly made.” 
So, in Colton v. Beardsley, 38 Barb. 51, the court said: ‘‘ The 
test of jurisdiction is whether the court has power to enter on 
the inquiry, and not whether its decision be right or wrong.” 
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(1 Hawkins’s Pleas of the Crown, p. 80; The Case of Watkins, 
3 Pet. 203.) 

It is manifest from these authorities that when a judgment is 
attacked collaterally, on the ground of a want of jurisdiction in 
the court to render it, the inquiry must be not whether, under 
the particular circumstances, the judgment was warranted by the 
law, but whether, under any circumstance, the court was vested 
with authority to render such judgment. And this distinction has 
been adopted by this court and steadily adhered to. (Perpetual 
Ins. Co. v. Ford, 11 Mo. 295; Coleman v. McAnulty, 16 Mo. 
173; Gilman vy. Hovey, 26 Mo. 288; Latrielle v. Dorleque, 
35 Mo. 236; Martin v. Barron, 87 Mo. 305.) The case of 
Janney v. Spedden, 88 Mo. 395, is relied upon by the plaintiff 
in error as an authority in her favor. An examination of that 
case will show that it turned upon a principle having no applica- 
tion to the case now before the court. There was no service of 
process on the defendant in Janney v. Spedden. He was a non- 
resident, and the only notice to him was by order of publication. 
Now, in Smith v. McCutcheon, 38 Mo. 416, it was decided that 
an order of publication gave the court no jurisdiction 27 perso- 
nam, and that a general judgment rendered upon such an order 
was invalid. After the order of publication, the plaintiff dismissed 
so much of his petition as sought to enforce his lien, and took a 
general judgment for his debt against the defendant zn perso- 
nam. In holding the judgment invalid, the court did no more 
~ than apply the principle established in Smith v. McCutcheon. In 
the present case the process was duly and regularly served on the 
defendants, and obviously the cases just cited have no application 
to it. 

One ground on which the judgment in favor of Mason v. Bar- 
nard and Fithian was reversed in this court was that the lower 
court held Mrs. Fithian liable for any deficiency of the mortgage 
security; in other words, decided that she was responsible as 
mortgagor. The first section of the Revised Code of 1855, in 
relation to mortgages, which was in force when Mason’s suit was 
brought, was adopted into the statute law of this State more than 
thirty years ago. The practical construction of the act has always 
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been that an assignee of the mortgagee is within the meaning of 
the act, and entitled to sue as a mortgagee. This construction 
has been acquiesced in, and seems to be reasonable; for the act 
is remedial, intended to relieve creditors from the inconveniences 
of the old practice, and ought to be liberally interpreted. Now, 
it is not perceived why, when a person voluntarily puts himself 
in the place of the mortgagor and assumes his responsibilities, 
he should not, by a parity of reason, be held liable as mortgagor. 

‘It is objected that the petition in the case of Mason v. Barnard 
and Fithian unites a claim to relief in equity with the statutory 
proceeding of foreclosure, in a manner not permitted by the rules 
of practice. This objection is believed to be without foundation. 
Under the old practice, the powers of the courts of equity were in 
general limited by its rules to a simple decree of foreclosure, the 
effect of which was to vest the title of the mortgaged property 
absolutely in the mortgagee, who was then left to pursue his 
remedies at law. It is not correct, however, to say that a court of 
equity had no jurisdiction to give a remedy over for a deficiency 
of the mortgage security. In general, such a decree would be 
a departure from the settled course of the court, and would call 
for a reversal of a decree on appeal or review; but there is no 
authority for saying that the decree would be void. In special 
cases, however, courts of equity would give a remedy for a 
deficiency in the security; and that in the foreclosure suit. One 
of those cases was in the instance now before the court. Where 
the mortgagor had transferred the mortgaged premises to a third 
person, and the latter had undertaken to pay the mortgage debt, 
equity would decree the payment of the mortgage debt by such 
third person, upon a long-established principle of equity juris- 
prudence. In such case, by the old rule of the common law, 
the promise could not be enforced at law by the mortgagee, for 
the scholastic reason that he was not privy to the consideration. 
But in equity the creditor was subrogated to the rights of the 
debtor as to all collateral securities obtained by the latter for the 
debt. And accordingly, in a suit for foreclosure, when the court 
has before it the party who is equitably liable for the debt, the 
court will charge him with the payment of the deficiency, and 
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thus give effect to another maxim—that courts of equity will 
always do complete equity to the parties without driving them to 
anew suit. (Klapworth v. Dressler, 2 Beasely, 63; King v. 
Whitely, 10 Paige, 468; Halsey v. Reed, 9 Paige, 446.) 

Under the state of the law that has just been explained, the 
Legislature of Missouri introduced a new method of foreclosure 
by petition to the Circuit Court, resulting in a judgment of 
foreclosure and a sale on execution of the mortgaged premises 
to satisfy the debt. This method was first introduced in 1807, 
and, with some changes in its particular provisions, has remained 
in force ever since. In 1835 it was first provided that, for any 
surplus of the debt which the mortgaged premises were insufficient 
to.satisfy, a general execution might issue against the mortgagor. 
In the revision of 1845 the provision first came that judgment 
should be rendered for the deficiency; and it is remarkable that 
that statute requires that the judgment for the deficiency and the 
execution should be against the debtor. If that phraseology had 
been retained in the subsequent revision of the statutes, Mrs. 
Fithian, who had voluntarily become the debtor, could not have 
evaded responsibility under the plea that she was not the mort- 
gagor. In 1855 the revisers substituted the word ‘‘ mortgagor’’ 
for ‘‘ debtor ;” and, although it is probable the change was acci- 
dental, without any intent to alter the force of the provision, it has 
furnished the other side with a plausible ground for verbal criticism. 
But there is one consideration that decisively shows that under the 
present statute the term ‘‘ mortgagor” must be taken as meaning 
no more than ‘‘debtor.”” It is very common for one person to 
mortgage his property to secure a debt due by another. In such 
case the property mortgaged is liable for the debt, but the mort- 
gagor is not; for, beyond the property mortgaged, he has not 
undertaken that the debt shall be paid. The remedy over, there- 
fore, cannot be applied to him, although he is strictly the only 
mortgagor. This case, which is of very common occurrence, 
illustrates the danger of being misled in following the words of 
a statute and disregarding its spirit. 

In this connection it is proper to say that the old rule of the 
common law, above alluded to, to the effect that, where one makes 











514 ST. LOUIS. 





Fithian v. Monks et al. 





a promise to a second for the benefit of a third person, the last 
cannot enforce this promise at law, no longer prevails. And 
courts of law do now afford a remedy just as ample as courts of 
equity. (Lawrence v. Fox, 20 N. Y. 268; Burr v. Beers, 24 
N. Y. 179; Thompson v. Thompson, 4 Ohio St. 333.) From 
what has been presented, it is manifest that, in any aspect of the 
case; the petition in Mason y. Barnard and Fithian was strictly 
conformable to the rules of pleading. If Mrs. Fithian was 
regarded as a mortgagor, she was properly chargeable as such 
under the statutory proceeding. But if she were not to be con- 
sidered as mortgagor, but only liable as an ordinary debtor to 
pay the mortgage debt, then, as she was a necessary party to the 
foreclosure suit, it was proper in such suit to take a judgment 
against her upon such liability. 

There is another point made by the plaintiff in error, which 
strikes at the validity of the proceedings instituted by Mason to 
foreclose the mortgage. It may be stated in its full force in 
these words: The statutory proceeding of foreclosure is the 
exercise of a new, special, limited jurisdiction, created only for’ 
special cases, and applicable to none other; that to make such 
proceedings valid, the special circumstances for which this par- 
ticular jurisdiction was created must actually have existed; and 
the jurisdiction is limited to such cases, and can extend to no 
others, and if, in any case, the jurisdiction be otherwise applied, 
the whole proceedings are coram non judice and void. In other 
words, the jurisdiction of the court in the foreclosure suit against 
defendant depended on the question whether Mrs. Fithian was 
mortgagor; and if she were really not such, the judgment was 
void. This objection is founded in delusion. The statute in 
relation to mortgages creates no new jurisdiction. Properly 
speaking, it is a practice act, regulating the proceedings of the 
court in the exercise of one branch of its general jurisdiction. 
No one supposes that our new practice act, that authorizes the 
prosecution of all causes of action by simple petition, has of 
itself conferred any new jurisdiction or substantially changed 
the character of the courts. (Kempe v. Kennedy, 5 Cranch, 
173 ; Harvey v. Tyler, 2 Wall. 828.) 
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Waener, Judge, delivered the opinion of the court. 


A re-hearing* was granted in this case at the March term, 1868, 
and it has now been reargued with great thoroughness and ability 
by the respective counsel on each side. It may be stated at the 
outset that the case is one of considerable difficulty, and it is not 
easy on all occasions to clearly mark the line of distinction exist- 
ing between erroneous and irregular—voidable and void — judg- 
ments. The controlling question is whether the judgment that 
was rendered in the St. Louis Circuit Court on foreclosure of 
mortgage in the case of Mason v. Barnard and Fithian (the record 
of which was offered in evidence), so far as it affected the defend- 
ant Eliza B. Fithian and her estate, was absolutely void, or was 
merely voidable and reversible for error. 

And this brings up the question whether the court had juris- 
diction—first, of the party; and second, of the subject matter. 
Jurisdiction over the party is acquired where the person is 
actually and personally served with process within the territorial 
limits of jurisdiction, or where he appears and by his pleadings 
admits the jurisdiction. Jurisdiction of the cause is the power 
over the subject matter given by the laws of the sovereignty in 
which the tribunal exists. 

As regards the party, the record shows that Mrs. Fithian was 
duly served with process, and therefore brought before the court 
according to the rules of law. There can be no question of the 
court having obtained a lawful jurisdiction of the person. The 
point, then, which presents the ground for contention in the case 
(and it is a matter of grave inquiry) is whether jurisdiction over 
the cause or subject matter was acquired, as far as Mrs. Fithian’s 
separate estate was concerned, and which was not included in the 
mortgage. 

Upon the foreclosure of the mortgage in the original suit, the 
statute authorized the plaintiff to make her a defendant. ( R. 
C. 1855, ch. 113, § 7.) In order to apprehend and fully 





* As the opinion rendered on the re-hearing embraces an examination of the 
whole case, it is unnecessary to insert the original opinion delivered by Judge 
Homes at the March term, 1865. 
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understand the merits of the case, it will be not only convenient, 
but necessary, to consider the true character of the petition. 

Its examination leaves no room to doubt that it was a petition 
under the statute to foreclose a mortgage. It was not, nor did 
it purport to be, either a proceeding or bill in chancery. The 
statements in the petition constituted a cause of action under the 
statute which might entitle the plaintiff to relief in accordance 
with its provisions. Besides the allegations or averments that 
were proper for this purpose, the petition contained in the same 
count—there being but one—this statement: ‘‘ That, by the 
terms of the said conveyance, the said Eliza did expressly assume 
and agree to pay off and discharge the amount of said encum- 
brance or deed of trust upon the said premises as a part of the 
consideration or purchase money therefor.”” The instrument con- 
tained a recital which tended to support this averment. It had 
never been executed by Mrs. Fithian, the grantee, but she had . 
accepted the conveyance. In addition to the prayer for such 
relief as the court might have been authorized to grant under the 
statute in such a proceeding, there was also a prayer ‘‘ for judg- 
ment over, personally, against as well the said Eliza B. Fithian 
(the vendee) as against Barnard (the mortgagor), for any 
deficiency on a sale of the mortgaged property, together with 
interest and costs.” On this petition the court gave judgment in 
favor of the mortgagee, plaintiff in the action of Mason v. Bar- 
nard and Fithian, against both the mortgagor and his vendee, for 
the amount of the mortgage debt, together with an order of sale 
of the mortgaged premises; and a further order that, if there 
were a deficiency at the sale, the residue should be levied of the 
other goods, chattels, lands, and tenements of both the mort- 
gagor and the vendee ; and it was under this judgment that the 
land in controversy, which was not embraced in the mortgage, 
was levied upon and sold as the property of the defendant 
Fithian — plaintiff here; and the defendant in this suit claims. 
under the sheriff’s deed. 

It will thus be seen there was a combination of matters of law 
and matters of equity in the petition and in the same count. By 
the constitution of the State, ‘‘the judicial power as to matters 
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of law and equity’? was vested in the Supreme Court, the 
Circuit Courts, and such inferior tribunals as the General Assem- 
bly might establish. (Const., art. V, § 1, R. C. 1855, p. 76.) 
By statute, ‘‘ exclusive original jurisdiction in all civil cases, 
where not cognizable before the county courts and justices of the 
peace, and not otherwise provided by law,’’ was vested in the 
Circuit Courts. (R. C. 1855, p. 588, § 8.) And a further 
and special jurisdiction was conferred upon the Circuit Courts by 
the act concerning mortgages. (R. C. 1855, ch. 113.) 

The whole course of judicial decisions in this State has recog- 
nized the distinction between matters of law and matters of equity, 
and the courts have uniformly been considered as having a law 
side and an equity side in reference to this general jurisdiction. 
To give the court jurisdiction in equity, a case in equity must be 
stated in the petition ; and to give a jurisdiction at law, a cause 
. of action at law must be set forth. Now, it has been repeatedly 
decided in this court, and it must be considered as settled, if a 
consistent line of decisions can be considered as settling anything, 
that a petition for the foreclosure of a mortgage, under the stat- 
ute, is a proceeding at law and not a proceeding in chancery, 
and that the jurisdiction is to be exercised not according to the 
doctrines and practice of equity, but according to the practice and 
principles of law. 

This statute was first enacted when Missouri was a territory, 
and when there were no courts of chancery, and it was provided 
that the cause should proceed ‘‘ as in ordinary cases at common 
law.” (Carr v. Holbrook, 1 Mo. 240; Thayer v. Campbell, 9 
Mo. 281.) The amendment of 1839 and the revision of 1845 
provided that the courts should proceed in these cases as in other 
actions at law, but that nothing contained in the statute should 
prevent the party from proceeding, in a court of chancery, to 
foreclose a mortgage according to the course of proceeding in 
chancery in such cases. (Laws of Mo. 1839, p. 82; Rev. Stat. 
1845, p. 952.) The new practice act of 1849 in a measure 
assimilated the forms of proceedings in cases at law and in 
equity, and the revision of 1855 substituted in the act relating to 
mortgages, in place of the former provisions on this subject, a 
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clause to the effect that in suits under the statute ‘‘ the proceed- 
ings shall conform as near as may be to the proceedings in ordi- 
nary civil actions.” (R. C. 1855, pp. 1090-91, § 18.) This 
provision is not to be understood as intending to abolish the dis- 
tinction between a statute proceeding at law and a petition in the 
nature of a bill in equity to foreclose a mortgage. It has been 
expressly so decided by this court since the new code of practice 
was adopted. (Riley v. McCord, 24 Mo. 265; Mason v. Bar- 
nard, 36 Mo. 384.) There have been numerous. decisions to the 
like effect in reference to the general jurisdiction in cases at law 
and in equity. 

In Riley v. McCord it was held that although a petition for a 
foreclosure of mortgage might be addressed to the judge ‘‘in 
chancery sitting,”’ and the petitioner styled ‘‘ your orator,”? and 
the prayer,that ‘‘a writ of subpoena issue,”’ yet that if, in accord- 
ance with the prayer of the petitioner, a judgment or decree was 
rendered that the equity of redemption be foreclosed and the 
mortgaged premises sold—and, if not sufficient to satisfy the 
mortgage debt, a general judgment over —it was to be regarded 
as a statutory foreclosure, and, notwithstanding it contained some 
of the elements of a bill in equity, it must be considered as an 
action at law, and not a proceeding in equity. The court point- 
edly remarks: ‘‘ Had the proceeding been in chancery, there is a 
part of the judgment which it is not competent for such a court 
to give. The judgment, in default of the mortgaged premises 
satisfying the mortgage debt, awards a general execution against 
the lands and goods of the debtor. A court of equity has no 
authority to enter such a decree on a bill to foreclose a mortgage. 
If the mortgaged property will not satisfy the debt for which it 
was pledged, the remedy of the party is an action at law for the 
remainder of it.’? This is clear law, and we think decisive as to 
the question whether the proceeding. to foreclose the mortgage 
was under the statute or in equity. In Mason v. Barnard it was 
held that this very petition was a proceeding strictly according to 
the statute, and was not in the nature of a bill in equity; that 
the proceeding was not to be governed by the rules of proceed- 
ings in chancery; that the equity doctrine of subrogation had no 
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application, and that no chancellor, exercising exclusively equita- 
ble powers, would have been justified in giving such a decree as 
that which was rendered upon this petition ; and it was said that 
this distinction had not, it seems, been altered by the code allow- 
ing legal and equitable remedies to be joined; and it was decided 
that this judgment over against Eliza B. Fithian, personally, was 
‘‘erroneous and irregular.” The further question, whether it 
were an absolute nullity and void for want of jurisdiction, was 
not necessarily involved, and was not determined. 

In New York, on a bill filed for the satisfaction of a mortgage, 
it is the practice to decree payment by the mortgagor, or by any 
other person who may have become security for the payment of the 
debt, of the balance of the debt remaining unsatisfied after the 
sale of the mortgaged premises. This is done, however, by 
virtue of the express provisions of their statute. (2 Rev. Stat. 
p- 191, §§ 152, 154.) The statutory foreclosure appears 
to be a proceeding in chancery, and the court gives a personal 
judgment against the vendee of a mortgagor, based upon the 
equity doctrine that such contract of the vendee with the mort- 
gagor amounts to an additional security taken by him, and inures 
to the benefit of the mortgagee by equitable subrogation. (Burr 
v. Beers, 24 N. Y. 178; Curtis v. Tyler, 9 Paige, 432 ; Halsey v. 
Reed, zd. 446; March v. Pike, 10 Paige, 595; Biyer v. Mon- 
holland, 2 Sandf. Ch. 478; King v. Whitely, 10 Paige, 465; 
Trotter v. Hughes, 2 Kern. 74; Vail v. Foster, 4 Comst. 312; 
Belmont v. Conran, 22 N. Y. 438.) But in that State, inde- 
pendent of statutory provision, the rule of equity is that a bill 
to foreclose is in the nature of a proceeding zm rem, and the 
party is confined in his remedy to the pledge. The suit is not 
intended to act 7 personam. (Dunkley v. Van Buren, 3 
Johns. Ch. 331, per Kent, Chancellor. ) 

The courts of Iowa seem to proceed in like manner and upon 
similar grounds under the statutes of that State. (Corbett v. 
Waterman, 11 Iowa, 88 ; Thompson v. Bertram, 14 Iowa, 476.) 

So, in New Jersey, under their system of equity law, it is 
held that where one purchases land, and assumes in his deed to 
pay off a bond and mortgage of his grantor, to which such land 
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is subject, he thereby becomes a surety in respect to the mort- 
gage debt, and that the obligation of the purchaser to pay the 
debt inures to the benefit of the mortgagee, and he may enforce 
it against the purchaser to the extent of the deficiency in a bill 
to foreclose. (Klapworth v. Dressler, 2 Beasely’s Ch. 62.) 

It is obvious that the above principles can have no application 
here, as it is clear that no such thing could have been done with- 
out the exercise of chancery powers, nor with such powers with- 
out the further jurisdiction and authority which were given to the 
courts by statute. No such additional jurisdiction and power were 
conferred upon the courts of this State by our special statute. 
It authorizes the residue to be levied on the goods, chattels, lands, 
and tenements of the mortgagor, but not upon those of any other 
party. (R. C. 1855, ch. 118, § 11.) This vendee was in no 
sense a mortgagor under the contract or by subrogation, or 
otherwise, either in law or in equity; nor is the equity jurisdic- 
tion, where it exists, exercised on the ground that the vendee 
in such case has théreby become a mortgagor. As the proceed- 
ing is purely statutory, the remedy cannot be extended beyond 
its provisions, and it authorizes in no instance a personal judg- 
ment over for the residue where a deficiency occurs, except in the 
case of the mortgagor. But it is contended in the argument 
that though the judgment may have been wrong, still it was 
binding and valid till reversed on error, and that an innocent 
purchaser acquiring title under it, while it remained unreversed, 
should be protected. The operation and effect of judgments that 
are erroneous merely, but binding and conclusive until reversed 
for error, and judgments that are absolutely void for want of 
jurisdiction over the party or over the subject matter, has often 
been before the courts, and has been very clearly defined in many 
cases. 

The subject has been thus treated by this court: ‘‘ Where 
there is no authority in the court to act—when its proceedings are 
coram non judice—then they are null and void; but when the 
court has jurisdiction, however erroneous or irregular its proceed- 
ings may be, they are regarded as valid and binding until they 
have been reversed or annulled by suitable proceedings instituted 
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for that purpose, and titles acquired by sales under them will be 
protected. (Jones v. Talbott, 9 Mo. 123; Coleman v. Mc- 
Anulty, 16 Mo. 173; Chouteau v. Nuckolls, 20 Mo. 445; 
Shields v. Powers, 29 Mo. 815, 84,Mo. 188.) In MeNair yv. 
Biddle, 8 Mo. 264, where the same rule is clearly laid down and 
defined, it was conceded that ‘‘no title passes under or by virtue 
of an execution issued upon a void judgment; and if a judg- 
ment is void, advantage can be taken of it in any collateral pro- 
ceeding.” 

In Janney v. Spedden, 88 Mo. 395, it was decided that the 
sheriff’s deed upon the sale of land under the execution issued on 
a void judgment conveyed no title, and that the deed of the pur- 
chaser at sheriff’s sale to another party could convey no more title 
than he himself had. The counsel for the defendants in error have 
referred us to the case of Harvey v. Tyler, 2 Wall. 828, in which 
Judge Miller, speaking for the court, said: ‘‘ There is one princi- 
ple underlying all the various classes of cases, which may be relied 
on to carry us through them all when we can be sure of its appli- 
cation. It is that, whenever it appears that a court possessing 
judicial powers has rightfully obtained jurisdiction of a cause, all 
its subsequent proceedings are valid, however erroneous they may 
be, until they are reversed on error or set aside by some direct 
proceeding for that purpose.”” Certainly the proposition is undeni- 
able that, where jurisdiction is rightfully obtained, the judgment 
will have precisely the effect ascribed to it in the paragraph 
above quoted. But the obtaining or acquiring jurisdiction is the 
question. 

The law in regard to void and voidable judgments has been 
examined and laid down by the Supreme Court of the United 
States in a series of well-considered decisions. (Vorhees v. Bank 
of U. S., 10 Pet. 474; Elliott v. Piersol, 1 Pet. 840; Hickey v. 
Stewart, 8 How. 750; Shriver v. Lynn, 2 How. 43.) In Vorhees 
v. Bank of U. 8., Mr. Justice Baldwin said: ‘‘ If not warranted 
by the constitution or law of the land, our most solemn proceed- 
ings can confer no right which is denied to any judicial act under 
color of law which can properly be deemed to have been done 
coram non. judice—that is, by persons assuming the judicial 
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function in the given case without lawful authority.” So, in 
Shriver v. Linn, supra, it is declared that a sale ordered by 
a court in a case where it had not jurisdiction must be considered 
as inadvertently done, or as an unauthorized proceeding, and in 
either branch of the alternative as a nullity. The rule appears 
quite plain, but the great difficulty is in its application. The case 
of Gilman v. Hovey, 26 Mo. 280, furnishes an apt illustration. 
There a judgment had been confessed, upon a statement filed with 
the clerk in vacation, under a special statute, which was clearly 
defective and insufficient in law; and the judgment was held to be 
erroneous merely, but not absolutely void. There was jurisdiction 
over the subject matter and the party, and there was power to 
render such a judgment in such a case, properly stated; but if 
there had been no lawful authority to give such judgment in any 
such case, however correctly stated, I suppose it would have been 
a nullity. For further illustrations see Janney vy. Spedden, 38 
Mo. 395; Shaw v. Gregoire, 41 Mo. 407; and Simonson v. 
Blake, 20 How. Pr. 484. 

The case at bar, then, must be decided by the application of the 
principle above laid down. What do we find by an examination 
of the record? Why, that in the suit of Mason v. Barnard and 
Fithian, in the body of the petition, which stated a statutory 
cause of action at law, there were inserted and blended certain 
irrelevant and immaterial averments, which were alone not merely 
a defective statement of the case, whether at law or in equity, 
but would not have constituted, however completely stated, any 
cause of action or ground for the relief prayed for over which 
the court could have lawfully taken jurisdiction. Now, as before 
stated in this opinion, jurisdiction of the cause is the power over 
the subject matter given by the laws of the sovereignty in which 
the tribunal exists. It is plain that the government of this State 
conferred no jurisdiction on the Circuit Court, either as a court 
of law or a court of equity, to render a personal judgment over 
against Mrs. Fithian, who was not a mortgagor. It must be 
considered as an inadvertent assumption of judicial power not 
granted by law. It is true it was a court ‘of general jurisdiction 
as to matters of both law and equity, and it had a special juris- 
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diction at law under the statue. But it is equally true that no 
authority had been conferred upon the court in either capacity, 
by the constitution and laws of this State, to take cognizance of 
such a cause and grant such relief. Although the statute may 
make changes in the forms of pleadings, such changes do not 
necessarily affect the substance. The principles of law and 
equity and the powers of jurisdiction remain the same. I am 
of the opinion that the judgment, so far as it affected the vendee, 
Mrs. Fithian, personally, or her separate estate not included in 
the mortgage, was not merely erroneous or voidable and reversible 
on error, but that it was an absolute nullity, and that no title 
passed by a sale of her estate under the same. 

It results, therefore, that the judgment of the court below must 
be reversed and the cause remanded. The other judges concur. 





ELIZABETH MEYER, Respondent, v. THE PEOPLE’s RAILWAY 
Company, Appellant 


1. Witnesses — Leading questions in direct examination — Discretion of court 
touching.— When and under what circumstances leading questions are per- 
missible on a direct examination rests in the sound discretion of the court 
trying the cause to determine, and its decision is not assignable for error. 

2. Damages—Street railways—Negligence causing death must be direct cause. 
—In actions, under the statute, against a railroad company, of damages for 
killing, caused by the negligence of defendant, the negligence of the deceased, 
in order to defeat the action, must have been the direct and proximate, and 
not the indirect and remote, cause of the death. 


Appeal from St. Louis Circuit Court. 


On the trial the court instructed for plaintiff as follows: ‘‘If 
the jury believe that the plaintiff, Elizabeth, was the wife of 
John F. Meyer at the time of the latter’s death, and further 
believe that said Meyer died from an injury resulting from or 
occasioned by the negligence or unskillfulness of any agent or 
servant of defendant while running, conducting, or navigating 
one of its cars, and that said Meyer, at the time of such injury, 
exercised ordinary care amd prudence on his part, then the jury 
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will find for the plaintiff and assess her damages at five thousand 
dollars.” 

The defendant asked the following instruction, which the court 
refused, the defendant excepting: ‘‘If the jury believe from 
the evidence that the collision by which the husband of plaintiff 
lost his life was caused or contributed to by the fault, negligence, 
or recklessness of the said husband, they must find for the 
defendant.”’ 

The court then, of its own motion, gave the following instruc- 
tion, defendant excepting: ‘‘If the jury believe from the evi- 
dence that the collision by which the plaintiff’s husband lost his 
life was caused, or directly contributed to, by the fault, negli- 
gence, or recklessness of the said husband, they must find for the 


_ defendant. ”’ 


T. T. Gantt, for appellant. 


The instruction given to the jury at the instance of the plain- 
tiff was erroneous. ‘‘A railroad company is not bound to exercise 
the same degree of care in regard to mere strangers, who may vol- 
untarily but unlawfully be on its track, which they owe to passen- 
gers conveyed by them.” (2 Redf. Railw. subd. 7, § 177; 
Brand v. Troy & Schenectady R.R. Co., 8 Barb. 868, 878; 6 
Duer, 382; 18 N. Y. Court of Appeals, 408, 422; 24 zd. 
430; 1 Allen, 187.) In the case of Huelsenkamp v. Citizens’ 
Railway Co., 87 Mo. 537, the deceased was a passenge:—not a 
stranger. 

The instruction was wrong, because the jury were at liberty to 
infer, and very probably did infer, that the expression ‘‘ ordinary 
care and prudence” implied such a degree of those virtues as 
may, on an average, be seen in the drivers of wagons—such a 
degree as is common and customary among that reckless class. 
The term or phrase employed has a defined meaning. The court 
should have accompanied the use of it with this definition, or else 
should, instead of using a phrase so likely to mislead, have told 
the jury that if they believed that such and such facts existed, 
then a certain legal consequence, favorable or unfavorable to the 
plaintiff, resulted as a matter of law. ° Substantially, the jury 
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were told that they might find to be true all the facts in respect 
to the conduct of the deceased, which were sworn to by the wit- 
nesses, and yet find that he used ‘‘ ordinary care and prudence”’— 
that is, that such recklessness and perversity as he exemplified 
were consistent with a legal capacity to complain of the conse- 
quences. (Herring v. Wilmington R.R. Co., 10 Ired. 407; 18 
N. Y. 422; 24.N. Y. 480; 28 Il. 299.) 


Kehr & Schulenburg, for respondent. 


I. Plaintiff’s instruction states the law of the case correctly. 
It is based upon the statute under which this action was brought, 
with the further elements superadded that, to entitle the plaintiff 
to recover, he must have, ‘‘ at the time of such injury, exercised 
ordinary care and prudence on his part.” (Gen. Stat. 1865, 
p- 601, ch. 147, § 2; Meyer v. Pacific R.R. Co., 40 Mo. 151; 
Liddy v. St. Louis R.R. Co., 40 Mo. 506, and cases cited in 
latter. ) ; 


II. The court did not err in refusing defendant’s instruction 
and giving its own in lieu thereof. It has been repeatedly held 
by this court that, to bar a recovery, the fault or negligence of 
deceased must ‘‘ directly contribute” to produce the injury. 
(Huelsenkamp v. Citizens’ Railw. Co., 84 Mo. 52; Huelsenkamp 
v. Citizens’ Railw. Co., 87 Mo. 552; Henrietta Meyer v. Pacific 
R.R. Co., 40 Mo. 151 —in this case the court modified one of 
defendant’s instructions by inserting, among other things, the 
word ‘* directly”? before ‘‘ contributed,” and the Supreme Court, 
Judge Wagner delivering the opinion, held that the court below 
stated the law correctly —pp. 155-6; Liddy v. St. Louis R.R. 
Co., 40 Mo. 518.) And the court below interpolated the word 
‘¢ directly’ before ‘‘ contributed”? no less than four times in 
one of defendant’s instructions; and the Supreme Court, Judge 
Fagg delivering the opinion, sanctioned the instructions as ‘‘ pre- 
senting the law of the case fairly before the jury.” So also in 
the first Huelsenkamp case, 84 Mo. 52, the court added to one 
of defendant’s instructions the words ‘‘and directly’ before 
‘¢ contributing thereto.” 

34—VOL. XLII. 
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III. When and under what circumstances a leading question 
may be put is a matter resting in the sound discretion of the 
court, and not a matter which can be assigned for error. (1 
Greenl. Ev. § 485; Walsh v. Agnew, 12 Mo. 3825; State v. 
Hughes, 24 Mo. 150; Smith v. Hutchins, 30 Mo. 380.) 


CurRIER, Judge, delivered the opinion of the court. 


This suit is brought upon the statute (Gen. Stat. 1865, p. 601, 
§2). The defendant is a corporation operating a street-rail- 
road in St. Louis. The petition alleges that John F. Meyer, 
without his fault, was run over by one of the defendant’s cars, 
through the negligence of the defendant’s servants and agents, 
and so injured that he died. The plaintiff is his widow, and sues 
to recover the statutory penalty. The answer denies the alleged 
negligence of the defendant’s agents, and avers that the deceased 
came to his death through his own fault and want of care. A 
trial was had, which resulted in a verdict and judgment for plain- 
tiff. The defendant brings the case here by appeal. 


On the trial, one of the plaintiff’s witnesses, upon being 
re-examined upon a matter developed by the cross-examination, 
was asked: ‘‘ Is it not the duty of a car driver, if he saw a wagon 
or buggy sliding along the track, or cramped in turning off, to 
stop?”? The question was objected to by defendant as leading 
and incompetent. Tle objection was overruled, and the witness 
answered in the affirmative. This action of the court is urged as 
a reason for reversing the judgment, although not specified in the 
assignment of errors. 


The question was leading, but leading questions are sometimes 
permissible on a direct examination. When and under what cir- 
cumstances they are so rests in the sound discretion of the court 
trying the cause to determine, and its decision is not assignable 
for error. (1 Greenl. Ev. § 435.) The witness was an expe- 
rienced car conductor, and the question called for his opinion in 
regard to the proper manner of managing a street-car under a 
given state of facts. Whether he was an expert in such sense 
as to make his opinions testimony, it is not necessary to inquire, 
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since his answer could not have misled the jury or prejudiced the 
defendant. The testimony was simply useless, for it is not to 
be supposed that the jury was in any danger of acting upon the 
idea that street-car drivers were at liberty to run over people who 
might chance to get entrapped in the railroad track, without stay- 
ing the progress of the car and giving the other party the oppor- 
tunity of escape. 

Complaint is also made of the action of the court in giving and 
refusing instructions. The instructions given contained correct 
and appropriate propositions of law, as has repeatedly been 
decided by this court. Their further consideration is unnecessary. 
(McKeon v. Citizens’ Railw. Co.; 42 Mo. 79; Morrissey v. Wig- 
gins Ferry Co., ante, 880; Huelsenkamp y. Citizens’ Railw. 
Co., 87 Mo. 587; Meyer v. Pacific R.R. Co., 40 Mo. 151; Liddy 
v. St. Louis R.R. Co., 40 Mo. 506.) 

The alleged negligence of the deceased, which is supposed to 
have contributed to the casualty, in order to defeat the action 
must have been direct and proximate, and not indirect and remote. 
This doctrine is established by the foregoing authorities. The 
defendant’s instruction, which affirmed a contrary view, was prop- 
erly refused. The jury may have failed in their duty, but there 
is no error in the action of the court, and the judgment must be 
affirmed. The other judges concur. 





Henry M. Bryan, Appellant, v. Burt T. Hircncock, Re- 
spondent. 


1. Equity — Action to set aside conveyance of land on ground of fraud, what 
circumstances warrant.—In an action to annul the conveyance of certain lots 
of land, given in exchange for certain shares of stock, on the ground that the 
conveyances were obtained through false and fraudulent representations and 
suppressions touching the financial standing, condition, and prospects of the 
company, and the value of its stock: held, that a court will not rescind such 
a contract without the clearest proof of the fraudulent misrepresentations, and 
that they were made under such circumstances as show that the contract was 
founded upon them. 
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Appeal from St. Louis Circuit Court. 
NVapton, for appellant. 


I. A statement of a fact or facts made by a vendor to a 
vendee, calculated to have, or capable of exerting, an influence on 
his determination to buy or refuse, which fact or facts turn out 
to be false, or not facts, constitutes a sufficient ground with a 
court of equity for setting aside the sale or contract, especially 
if the statement is knowingly false and intended to mislead. 
_ (Daggett v. Emerson, 3 Sto. 783; N. B. & C. R.R. v. Mugger- 
edge, 1 Dru. & Sm. 865; Reynall v. Sprye, 1 De Gex. M. & 
G. 708; Rawlins v. Wickham, 28 Law Jour., N. 8., p. 188; 
Harris v. Kemble, 2 Dow & Cl. 463-71; Henderson vy. R.R. 
Co., 17 Texas, 579; Smith v. Countryman, 30 N. Y. 655; 
Mead v. Brown, 32 N. Y. 275; 2 Sto. Eq. § 799.) 

II. Representations of opinions, if they form part of a scheme 
to mislead, or if the person making them has peculiar means 
of forming @ correct opinion not open to the other party, are 
also grounds for setting aside a contract, if the opinions expressed 
were really not entertained or were perfectly groundless. (Sto. 
Eq. Jur. § 179; Henderson v. R.R. Co., 17 Texas, 579.) 

Ill. A statement of intention made by a vendor as to his 
future course may be also false and fraudulent, and, as such, 
constitute sufficient grounds to authorize a court of equity to 
vacate a contract based on or induced by such false representa- 
tions. (2 Duer Ins. 707; Henderson v. R.R. Co., 17 Texas, 
579.) | 

IV. Misrepresentations of the vendor’s motives in selling may 
materially influence the vendee’s decision and thus constitute a 
cunning artifice to mislead ; but 

V. Where all these different classes of misrepresentations are 
combined, and as a whole are well calculated to mislead, however 
small might be the effect of each one singly, and where they all 
come from a party whose position not only enables him to know 
their truth or untruth, but raises the presumption in law that he 
does so know and is so informed, the case for the action of a 
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court of equity is much stronger than it would be upon proof of 
a single false statement of facts. 


Sharp § Broadhead, and Jones § Davis, for respondent. 


Where a contract for exchange of property is asked to be set 
aside on the ground of misrepresentations, there must always be 
the clearest proof of the fraudulent representations, and that 
they were made under circumstances which show that the contract 
was founded upon them. (Holland v. Anderson, 38 Mo. 55; 
3 Greenl. 30; 4 Mass. 502; 15 Verm. 271; 3 Wend. 236; 
6 Hill, 340 ; 3 Johns. Ch. 23.) 


CuRRIER, Judge, delivered the opinion of the court. 


Early in the year 1866 various citizens of St. Louis associated 
themselves together in corporate form, under the name of the 
‘St. Louis Museum, Opera, and Fine-Art Gallery Company,” 
for the purpose of erecting and operating a Museum and Theater 
on the plan of similar institutions in Chicago, Boston, and New 
York. The company was organized and a board of directors 
and other officers appointed. Stock was subscribed to a consider- 
_ able amount— one of the witnesses, Lamb, the president of the 
company, placing it as high as $105,000. 

The Museum building was erected in the course of the season, 
and so far completed and equipped that it was opened for the 
business contemplated in the month of October, and for a period 
the institution enjoyed an encouraging and very satisfactory 
measure of patronage. It promised success. In the meanwhile 
the collections of calls upon the stock failed to keep pace with 
the company’s expenditures, considerable sums being advanced 
by the directors to meet maturing bills. Only about $60,000 
appears to have been realized from the whole stock subscribed. 
The original estimates contemplated an expenditure of less than 
$100,000, while the actual cost of the building and its various 
furnishings reached the sum of $125,000 or more. Thus, while 
the company’s cash resources from stock subscription shrank on 
the one hand, its investments increased on the other, producing 
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the result of a heavy balance of indebtedness, amounting to some 
$70,000. 

This, substantially, was the condition of the company in 
December, 1866, when the plaintiff and defendant met and 
entered into the transactions which form the subject of this suit. 
They made two contracts: by the first, the plaintiff, on the 19th 
of December, conveyed to the defendant three vacant lots of 
ground in North St. Louis, in exchange for fifty-three shares of 
the Museum stock ; by the second, on the 22d of that month, he 
made a further conveyance of two other lots in the same general 
location for ten additional shares of the stock and forty acres of 
wild land. By this suit the plaintiff seeks to secure a judicial 
re-exchange of the property, and for that purpose asks the court, 
by its decree, to rescind the contracts of sale and annul his con- 
veyances to the defendant. This is asked on the ground that the 
contracts and conveyances were obtained by the defendant through 
false and fraudulent representations and suppressions on his part 
in regard to the financial standing, condition, and prospects of 
the Museum company and the value of its stock. 

The answer traverses every material allegation of the petition, 
and the case turns wholly upon the sufficiency of the proofs to 
establish the facts alleged in disparagement of the honesty and 
fairness on the part of the defendant of the transactions in 
question. The representations complained of as untrue, and as 
having mislead the plaintiff, relate to the defendant’s statements 
respecting his (the defendant’s) motives, intentions, and opin- 
ions, as well as his statements of fact touching the financial con- 
dition and business prospects of the Museum. These latter, 
however, are the main and controlling subjects of inquiry. They 
embrace the amount of Museum stock subscribed; the payments 
therefor, whether at par or otherwise; the amount actually paid 
in thereon; the actual total cost of the Museum property ; the 
indebtedness of the company in December, 1866; the mode pro- 
posed for meeting that indebtedness, and the market value of the 
Museum stock at that time, or rather, more specifically, the price 
paid for it by Mr. Franciscus, and the defendant’s representations 
in relation thereto. 
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It is not proposed to sift, analyze, and collate the voluminous 
testimony bearing on these points. It were perhaps sufficient to 
say that, after a careful examination of it throughout, it fails to 
satisfy our minds that there is any such preponderance of proof 
in support of the plaintiff’s allegations as to justify us in over- 
turning the judgment of the court below. 

These parties met, and, after some days of negotiations, which 
furnished adequate opportunities of inquiry and investigation, 
concluded the bargain which resulted in the exchanges of prop- 
erty already mentioned. The transaction was not one where 
fraud is to be presumed, nor will it be inferred from circumstances 
which point to no certain and definite results, although of a sus- 
picious character. Where mere circumstances are relied on, they 
must be such as to raise strong presumptions of the actual exist- 
ence of the fraud imputed. This is considered to belong to that 
class of cases where, as Judge Story says, the court will not 
rescind the contract of the parties ‘* without the clearest proof 
of the fraudulent misrepresentations, and that they were made 
under such circumstances as show that the contract was founded 
upon them,” (1 Sto. Eq. Jur. § 199; 88 Mo. 55.) Nor will 
courts of equity aid parties who neglect the use of their own 
judgment and discretion in their business transactions. It is not 
sufficient that Hitchcock’s representations should have been inac- 
curate and misleading, or even willfully false. ‘The plaintiff must 
have rested the transaction upon the faith of them. Now, these 
parties were strangers until these negotiations were initiated, and 
they were concluded in the course of a few days. It is a little 
remarkable that Mr. Ryan should have consummated the arrange- 
ment with the defendant, and conveyed away his property, 
relying upon nothing but the interested statements and repre- 
sentations of one respecting whom he knew so little, and especially 
when other means of information were so open and accessible to 
him. ‘There is an antecedent improbability that he would act so 
inconsiderately. 

It further appears that Mr. Bryan’s attention had been drawn 
to the Museum previously, and by other parties ; that he had heard 
its play representations and audiences spoken of fa: rably—which 
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was suggestive of success; and that, pending the negotiations, he 
made inquiry as to the character of the Museum property and the 
value of its stock, of Mr. Rowland; and that Shryock & Rowland, 
two stockholders and well-known business men of the city, gave 
him a favorable account of both, Rowland pointing to the Museum 
building as an index of value, and Shryock saying that he saw no 
reason why the stock should not be good. Was Mr. Bryan’s mind 
brought to a decision, in the exchange of his non-productive vacant 
lots for stock which seemed to promise dividends, by the evidence 
of value in the visible Museum property pointed to by Rowland, 
by the favorable reports of theatrical performances and the good 
audiences, and by the strong expressions of confidence on the part 
of Shryock & Rowland, or by the interested statements and repre- 
sentations of a mere stranger? As to Hitchcock’s representations, 
what were they? It appears by the replication and the plaintiff’s 
testimony, among other things, that he stated the condition of 
the Museum thus: Total expenditures in building and equipments, 
about $125,000; stock subscriptions, about $85,000 ; floating 
debt, $45,000. What is meant by ‘‘ floating debt”? is not ex- 
plained. It may refer to an indebtedness ‘‘ floating ”? through the 
banks on the directors’ paper. Hitchcock swears, and in this is 
not contradicted, that he told Bryan there was an indebtedness of 
$45,000 in notes which had been discounted by the directors. It 
is probable that the $45,000 was referred to in both forms of 
expression as being in notes, and at the same time as a floating 
debt. However this may be, it is manifest upon the face of the 
statement that the sums were given, and understood to be given, 
as round estimates approximating correctness, but subject to vari- 
ations. Bryan testifies that the sums $125,000 and $85,000 
were given as ‘‘about” the respective amounts of cost of con- 
struction, etc., and stock subscribed. He denies, however, that 
Hitchcock said the stock was not fully paid up, and says that his 
impression was that the stock was paid in full. He does not say 
that Hitchcock says so, but only that he got the impression that 
such was the fact. On the other hand, Hitchcock swears posi- 
tively that he informed the plaintiff that $60,000 or thereabouts 
had been paid, and that there were uncollected balances against 
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the subscribers. The indebtedness of the company was of course 
the amount invested, $125,000, less the aggregate sum realized 
from stock. There is obscurity in regard to the stock subscrip- 
tions. Lamb, the president, puts it at $105,000, and its avail- 
able value at $75,000—$65,000 having been paid in, as he states 
it. Collins, a witness for the plaintiff, and a director, puts the 
available value at $85,000; and the defendant would seem to have 
regarded it as not exceeding $80,000, which is the difference 
between the total investment and the amount to be raised on fresh 
subscriptions of stock, as he proposed should be done. The 
result does not indicate that more than $60,0U0 or thereabouts 
was ever collected. But the availability of the balance was a 
matter about which different men having knowledge of the subject 
have different opinions. It was a topic, according to the plain- 
tiff’s testimony, that did not come up for consideration between 
him and the defendant ; but the defendant swears that he informed 
the plaintiff of the amount actually paid in—to-wit, $60,000— 
thus showing a deficiency of $25,000 on the subscription of 
$85,000. This is met by Mr. Bryan’s ‘ impression” that the 
stock was fully paid, and his statement of what he says Hitch- 
cock did not say—namely, that the stock was not fully paid. 
There may have been here a fraudulent suppression of a fact 
which ought to have been distinctly placed before Mr. Bryan’s 
mind, but the testimony is not sufficient to justify a judgment 
rescinding the contract between the parties on that ground. That 
there was about $85,000 of stock subscriptions, as the defendant 
represented, the evidence shows. Why no more was collected does 
not satisfactorily appear. It is not shown that the subscribers 
were discharged from their obligations to pay, or that they were 
insolvent. 

That the plaintiff based his transactions with the defendant upon 
the assumption that $125,000 had been invested in the Museum 
property, and that all of this sum had been paid off except 
$45,000, does not very satisfactorily appear. He seems rather 
to have reduced the value of the stock from the visible property 
which it represented, the apparent success of the general enter- 
prise, and the character of the body of stockholders and of the 
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man who had the enterprise in charge, and the favoring opinions 
of men who were supposed to be competent judges. It is not 
usual for stock to be purchased without an overhauling of the 
internal affairs of the corporation issuing it. This stock, it is 
true, had no established market value. It was, however, bought 
and sold at half its nominal value, and also at higher rates—and 
this by business men of sagacity. The belief that Mr. Franciscus 
had paid seventy cents on a dollar for it was all calculated to 
influence the plaintiff’s action. It, at the same time, shows that 
he was aware that the stock was being sold at a heavy discount 
from par. It is not easy, therefore, to reach the conclusion that 
the plaintiff looked upon the transaction as resting on a cash 
basis, that he could have regarded the sixty-three shares of stock 
which he acquired as the equivalent of $6,300 in cash. But Mr. 
Franciscus did not pay seventy cents on a dollar for the stock 
purchased by him, but only fifty. The plaintiff swears that 
Hitchcock told him that Franciscus paid seventy cents. This 
Hitchcock positively denies, but states that he did tell the plain- 
tiff that he had understood that some of the subscribers who had 
worked on the Museum, and had taken stock in payment, had 
offered to sell at seventy cents. The witness Brogan, who was 
present at one inverview between the parties, stated that Hitch- 
cock said that some mechanic had sold for seventy cents, but that 
he (the witness) did not recollect the name of the purchaser. 
Franciscus and Brentano both testify that they had heard of sales 
at seventy cents, Franciscus speaking of one at sixty cents. 
The probability is that there was some confusion or misunder- 
standing in the plaintiff’s mind in regard to the precise shape of 
Mr. Hitchcock’s statement on this subject. For it is ‘highly 
improbable that a man of the tact and shrewdness ascribed to 
Hitchcock would have perpetrated a falsehood of so grave a 
character, which was open to such swift and sure exposure. 
Mr. Franciscus was too well known and too near at hand to 
render such an operation at all prudent. The supposed false- 
hood involved great recklessness as well as moral turpitude. 
As regards the business of the Museum from its opening, forward 
to the date of these transactions, a period of some sixt, days 
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only, the testimony fails to fix on the defendant any false state- 
ments respecting it. All the witnesses who were examined on 
this point concur in representing the patronage of the Museum 
as good —at first as highly encouraging, and of an extent and 
character to promise success to the enterprise ; that the dramatic 
peformances were creditable and the audiences fully up to expecta- 
tions. As the season advanced there was a diminution of attend- 
ance, and consequently of receipts. But this does not appear to 
have been peculiar to this particular play-house. It did as well, 
if not better, than others, the witnesses say. Lamb testifies that 
there was a profit on the business for the first twenty days of 
December, although less than it had previously been. The plain- 
tiff’s subsequent acts indicate a continued confidence in the busi- 
ness prospects of the establishment. Otherwise it is difficult to 
understand the motives that induced his conditional subscription 
of $5,000 more of the stock after he had become a director and 
was made acquainted with the situation of affairs. Hitchcock, 
too, appears to have been ready to take more stock, provided the 
other parties in interest would do so. All this indicates confi- 
dence in the business prospects of the company, its indebtedness 
being cleared off. 

It is not deemed needful to pursue the subject further. This 
review embraces what is regarded as the most material parts of 
the testimony and the controlling points of the case. As already 
stated, we are not able to take such a view of the testimony as 
would justify a reversal of the judgment of the Circuit Court, 
and it is accordingly affirmed. The other judges concur. 


wills 





EvGENE JAccaRD e¢ al., Appellants, v. ELLEN Davis e¢ al., 
~ Respondents. 


1. Practice, Civil—New trial on ground of mistake or perjury of witness, when 
granted.— The granting of a new trial in cases of perjury or mistake by a wit- 
ness rests in the sound discretion of the Circuit Court, and it would require a 
case of the grossest character to authorize the Supreme Court to interfere. 

2. Practice—New trial on ground of newly-discovered evidence designed to im- 
peach former witness not granted.—It is well settled that a new trial will not 
be granted on tl -round of newly-disepvered evidence which is simply intend- 
ed to impeach or contradict the testimony of a witness at the original trial. 
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Appeal from St. Louis Circuit Court. 
Lackland § Martin, for appellants. 
Cline, Jamison § Day, for respondents. 


A new trial will not be granted on account of newly-discovered 
evidence, if the evidence is only material to impeach or contradict 
witnesses sworn at the former trial, nor where the evidence is 
merely cumulative. (Briggs v. Lynch, 22 Mo. 558; Harrington 
v. Bigelow, 2 Denio, 109; Bunn v. Hoyt, 3 Johns. 256; Halsey 
v. Watson, 1 Caine, 25; Cummins vy. Walden, 4 Blackf. 3UT.) 


Waener, Judge, delivered the opinion of the court. 


The action was upon an account for jewelry and other articles 
sold and delivered to Ellen Davis, one of the defendants, in the 
sum of $3,209.05. It was alleged in the petition that she was a 
married woman possessed of a separate estate, and judgment was 
asked against her separate property. The trial was had before 
the court without the intervention of a jury; no instructions were 
asked or given. At the trial a member of the plaintiff’s firm 
was introduced as a witness, who proved up the account. Mrs. 
Davis was then sworn for the defense, and she testified that some 
of the articles had been paid for, and that some of the others 
were sold to her husband, and that she was not responsible for 
them. Jaccard was then called for the plaintiffs, but he corrobo- 
rated Mrs. Davis as to certain articles being sold to her husband. 
The court gave judgment for plaintiffs for the sum of $1,989.96. 
The plaintiffs filed their motion for a new trial, and assigned as 
reasons: 1. Because the judgment was against the law and the 
evidence. 2. Because the defendant Ellen Davis testified falsely. 
8. Because since the trial they had discovered other testimony 
material to the case. The motion was overruled. 

As to the first ground, there was no question of law raised, and 
it is needless to repeat the remark that this court will not enter 
into a consideration of the weight of testimony. The statute 
gives the Circuit Court power to grant a new trial where it is 
satisfied that perjury or mistake has been committed by a witness, 
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and that an improper verdict or finding was occasioned in conse- 
quence thereof. But the matter rests in the sound discretion of 
the court upon being satisfied that the facts exist, and it would 
require a case of the grossest character to authorize this court to 
interfere. Where there is a difference in statements, as in this 
case, how are we to tell to which party the most credibility is to 
be attached ? 

As to the newly-discovered evidence, it is sufficient to say that 
it furnished no grounds for a new trial. The mistake that Jaccard 
alleges that he committed, by not examining his books, could 
easily have been guarded against by the exercise of a little 
diligence. The other evidence was simply intended to impeach 
or contradict the testimony of Mrs. Davis, and it is well settled 
that a new trial will not be granted for that purpose. 

Judgment affirmed. ‘The other judges concur. 





JAMES C. WuITEHILL, Respondent, v. F. J. Suickte and E. 
RANDALL, Appellants. 


1. Contract, action on—Omission of stamp, effect of under acts of Congress, 
where evidence showed no intention to evade provisions of the acts.— Where 
defendant, in his answer to an action on a contract which was unstamped at 
the commencement of the suit, admitted the execution of the instrument 
without alluding to its legality under the stamp acts: held, that he thereby 
admitted its validity, and, semble, that he could not raise that issue afterward ; 
and held, also, that even if he raised the question by the pleading, it was com- 
petent to show that the omission was not made “with intent to evade the pro- 
visions of the act” of Congress requiring the stamp. 

2. Contract agreeing upon no mutuality of losses, not a partnership.—W here a 
contract contained an express provision to indemnify one of the parties for all 
loss of capital advanced by him in the business during the first four months, 
and to pay him for the value of his services during that time, in case he 
should then leave, with the proviso only that he should, at the end of that 
time, make a correct exhibit of the business; and the contract further stipulated 
that thereafter, if the business continued, there should be a mutual share of 
the profits and losses: held, that up to the expiration of the first four months 
no partnership existed under the contract. 

8. Contract — Partnership, mutuality of losses necessary to.— To constitute s 

partnership between the parties themselves, there must be a communion of 

profits between them. A communion of profits implies a communion of losses. 
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Neither reason nor authority seems to favor the rule that there may be a legal 
and valid partnership although one or more of the partners are guaranteed. by 
the others against loss. 

4. Contract — Partnership — Covenant, action on may be had in law.— Even 
where a party to a contract was held to be a partner by the terms of the 
contract, yet, if it contained an express covenant to pay him his losses, or the 
amount of his advances less his receipts, at the end of a specified time, an 
action at law on the covenant may properly be resorted to, and a bill in 
equity calling for a settlement of partnership accounts is unnecessary. 

5. Contracts — Averments — Penalty — Assignment of breaches.— A general 
statement that a party “totally disregarded all, and did not fulfill any, of the 
covenants and stipulations to be kept and performed, and made by him,” etc., 
is too general to support a demand at law, especially for a penalty. In 
claiming a penalty, specific breaches must be assigned. 





Appeal from St. Louis Circuit Court. 


This suit was an action at law brought by plaintiff on certain 
articles of agreement concerning the manufacture of ‘‘ Magic 
Filters,” signed by plaintiff and defendants, and which provided, 

- among other agreements, the following: ‘‘'The parties of the 
first part”? (Randall & Shickle) ‘‘ agree with the party of the 
second part”? (Whitehill) ‘‘ to give, and do hereby give him, one- 
third of the net profits arising from the sale of said filters, and 
from the sale of all patent rights wherever the same may be 
introduced, on the following conditions, to-wit: The said party 
of the second part is to devote his time and attention to the 
management and conducting of the business pertaining to the 
manufacture and sale of the various styles of the filters, and 
furnish the necessary capital and funds to defray all the expenses 
incurred in patenting, manufacturing, advertising, and selling of 
the filters as aforesaid, until the proceeds arising from the profits 
of the filters shall be sufficient to meet all expenses. The said 
party of the second part agrees to keep a correct account of all 
moneys received and expended by him in the business, which 
account shall be kept in books which are to be opened for the 
inspection of the said parties of the first part whenever required 
by either of them; and said party of the second part shall, 
whenever required by the parties of the first part, or either of 
them (but not oftener than once in each month), make out a cor- 
rect and full statement of the receipts and expenditures in the 
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said business, and shall, after repaying to himself the amount of 
capital advanced by him in the commencement of the business, 
pay over to the said parties of the first part, in equal amounts, the 
net proceeds of said‘sales and profits, after deducting one-third 
of the same for his own interest as before stated, which amount 
shall be received as a full equivalent for his services as aforesaid ; 
and if he fails or refuses to do and perform the same as afore- 
said, he is to forfeit and pay to said parties of the first part five 
thousand dollars, and also forfeit all his interest in the ‘ Magic 
Filter,’ and all rights and interest under this contract. * * * 
The said parties of the first part hereby agree to indemnify the 
said party of the second part against any loss which may occur in 
the said business, for the period of four months from the above 
date, and no longer, at the expiration of which time the said party 
of the second part shall make a full, correct, and entire exhibit of 
the receipts and expenditures, and all matters pertaining to the said 
business ; and said parties of the first part hereby agree to pay 
to the said party of the second part any loss, in part or whole 
as aforesaid, should any occur, of the capital advanced by said 
party of the second part in conducting said business ; the said 
business to be conducted on the cash system, and, until otherwise 
agreed upon, the said business shall be conducted and carried on 
under the name of J. C. Whitehill. It is further covenanted and 
agreed, by and between said parties as aforesaid, that if the said 
party of the second part shall faithfully keep and perform the 
covenants and agreements and conditions herein contained, then 
the said parties of the first part will assign, on or before the 20th 
day of April, 1867, to said party of the second part, one-third of 
the patent of said ‘Magic Filter,’ if one shall be issued.” 

The petition closed with the usual prayer for judgment, without 
asking for any account or other equitable relief. Defendants, in 
their answer, admitted the execution of the articles of agreement, 
but denied generally the allegations of plaintiff’s petition, and 
alleged divers violations of his covenant by plaintiff. The case 
was referred to T. A. Post, referee, to try the issues ; and, on hear- 
ing of the cause, the contract was objected to as being unstamped 
at the time of its execution, which omission was admitted by 
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plaintiff. At the outset, moreover, all testimony was objected 
to as irrelevant, on the ground that the contract was in effect a 
partnership agreement; that, in the premises, an action at law 
was improper; that the only remedy was a bill in equity praying 
a dissolution of partnership and an account showing the profits 
and losses of the concern. Both objections were overruled. The 
case proceeded. Exceptions to the report of the referee were duly 
filed, and overruled by the Circuit Court, and the case comes 
here by appeal. 

A further statement of the case will be found in the opinion of 
the court. 


Ladue, Birge § Thayer, for appellants. 


I. The referee below erred in admitting the contract in evidence 
and in allowing suit to be maintained upon what was acknowl- 
edged to be a void instrument. (U.S. Laws 1863-4, pp. 293, 
295, §§ 153, 163 ; Act of March 8, 1865, U. S. Laws 1864, pp. 
69, 70.) 

II. (a) As a proceeding in the nature of a bill in equity for 
an account and dissolution of the partnership, the petition was 
manifestly defective. No such relief is demanded, nor does it 
state facts entitling plaintiff to such relief. This defect has not 
been waived by subsequent proceedings. ( Maguire v. Vice, 20 
Mo. 481; Richardson v. Means, 22 Mo. 497; Morin v. Martin, 
25 Mo. 862; Meyer v. Field, 37 Mo. 434, 442; Mooney v. 
Kennett, 19 Mo. 551, and 18 Mo. 143-4; Hathaway v. Foy, 40 
Mo. 540.) (6) An action at law could not formerly have been 
maintained in a case like the present. The rule requiring part- 
ners to enforce their rights against each other in equity has only 
three enumerated exceptions, but the present case falls under 
neither. It is true the action is brought on an express covenant 
entered into by appellants, as urged by the referee; but whether 
there had been any breach of the covenant required an investiga- 
tion of the entire partnership transactions—in other words, the 
taking of an account to ascertain if there had been any loss in 
the business. (Collier on Partnership, where the exceptions to 
the rule are enumerated and the case collated, ch. 3, § 2, 11 270, 
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272, 276, and ch. 1, p. 18, 118.) (c) The finding of the 
referee, that the parties to this action were not copartners, is | 
directly opposed to the decisions of this court in many similar | 
cases. (37 Mo. 439.) It was also immaterial in answer to the | 
objection raised by appellants, the fact of a copartnership having 
been admitted by the pleadings. 





Krum, Decker & Krum, for respondent. 


I. The referee properly admitted the contract sued on. 
(a) Its execution was admitted by the appellants in their plead- 
ings. (6) The answer did not set up the defense that the | 
contract was void for want of a stamp. (Gen. Stat. 1865, pp. 
659, 660; Nellis v. Clark, 4 Hill, 424, 430; Pepper v. Haight, | 
20 Barb. 429, 435; Fenwick v. Laycock, 1 Gale, 27; Huffman | 
v. Ackley, 84 Mo. 277 ; Rabsuhl v. Lack, 35 Mo. 816; Gardner | 
v. Armstrong, 31 Mo. 536.) (c) The appellants are parties to 
the contract, and have acted under it. They cannot deny its ! 
validity. (Welland Canal Co. v. Hathaway, 8 Wend. 480; Hor- | 
witz v. Equit. Ins. Co., 40 Mo. 557; 1 Greenl. on Ev. § 207.) 
(d) The act of Congress of March 3, 1865, was not designed | 
to cover a case like the one at bar. (Philpots v. Philpots, 1 J. ! 
Scott, 84.) Even under the act to invalidate the contract, there ! 
must have been ‘‘ an intent to evade the provisions of the act.” | 
(U. S. Laws, 1864-5, p. 481 ; Vorebeck v. Roe, 50 Barb. 302. ) ! 
The consideration and subject matter of the contract are both | 
legal. (Wetherill v. Jones, 8 B. & Ad. 221.) The object of the | 
national legislature was merely to inflict a penalty on the offend- | 
ing party for the benefit of the revenue. (Smith e¢ al. v. Maw- | 
hood, 14 Mees. & W. 450; Brown v. Duncan, 10 B. & C. 93.) 
(¢) The question is one of admissibility of evidence. The paper 
offered is not the contract, but evidence of the contract—evidence 
of the union of the minds of the parties. Shall the instrument be 
admitted? Can the respondent be prevented from proving a con- 
tract in itself moral and prohibited by no law? The power of 
Congress to *‘ lay and collect taxes, duties, imports, and excises,” 
cannot be extended by implication to that of prescribing rules of 


evidence for State courts. (Const. U. S., art. X of Amend’ts. ) 
3d—VOL. XLIII. 
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II. The contract sued on did not create a partnership. (a) 
There is no communion of profits and losses in this case. The 
appellants agreed to indemnify the respondent against loss. They 
agreed to repay him all that he should advance. The contract 
may have contemplated the creation of a partnership, but it cer- 
tainly did not create one. (b) But even if the contract did 
create a partnership, the respondent can still recover in this 
action. (Adams on Eq. p. 450, § 240; Parsons on Part. 276.) 


Buss, Judge, delivered the opinion of the court. 


Suit was brought upon a contract between the parties, by which 
the plaintiff agreed to devote his time and advance the necessary 
funds until the profits should meet the expenses, for the manufac- 
ture and sale of a patent filter invented by defendants. He was 
to receive one-third of the net profits arising from the sale of 
the filters and the disposition of rights to the patents, and, after 
deducting all his advances, he was to pay to defendants two-thirds 
of the net proceeds of the business, and reserve to himself one- 
third, both to cover his interest and pay for his services. The 
defendants agreed to indemnify him from any losses that should 
occur in the business for the first four months, and pay him the 
amount of these losses upon his making an exhibit. The busi- 
ness was to be conducted on the cash system, in the name of the 
plaintiff; and at the end of the year, if he did well, he was to 
receive a deed of one-third of the patent right; but if he should 
withdraw from the business within the year, he was to be paid 
for his services. The agreement is long and inartificially drawn, 
but the above statement contains all that is necessary to under- 
stand the principles that should govern the case. 

At the end of the four months the plaintiff made a statement 
of the business and gave it up, and this action is for advances 
made under the contract and for his services. The case was heard 
before a referee, who reported in favor of plaintiff, and judgment 
was rendered for $1,144, which was affirmed at general term, and 
the case is brought to this court by appeal. 

Several questions were made below and brought here. The 
first is founded upon the fact that the agreement was not properly 
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stamped, the stamp having been affixed after the suit was brought. 
But no issue upon this point is raised by the pleadings. So far 
from defending on this ground, defendants expressly admit the 
contract, without alluding to its legality ; and even if they raised 
the question, it was competent to show that the omission was not 
made ‘‘ with intent to evade the provisions of the act”? of Con- 
gress requiring the stamp. (See 15 U. S. Stat. at Large, 481, 
act of March 3, 1865; Beebe v. Hutton, 47 Barb. 188; Hitch- 
cock vy. Sawyer, 39 Verm. 412; Vorebeck v. Roe, 50 Barb. 3v2.) 

A recovery is objected to in this action on the ground that the 
contract is one for a partnership, and, for that reason, that the 
petition should be in the nature of a bill in equity for the scttle- 
ment of the partnership accounts. 

Between partners an action at law will lie upon matters out- 
side the partnership, or where the dispute is so disconnected with 
the general partnership accounts as not to involve their investi- 
gation and settlement. (Pars. on Part. 276; Ad. Eq. 239-40 ; 
Gilpin v. Enderly, 5 Barn. & Ald. 954.) But the contract as 
between the parties, while it provided for and contemplated a 
partnership, had not ripened into one when the plaintiff left. A 
partnership necessarily involves a community of profit. Itis a 
contract for the mutual benefit of the parties. This community 
of profit includes a liability for losses, though the contract is the 
measure of that liability. The question has been often discussed 
whether, in order to constitute a partnership zrfer se, there must 
necessarily be a community of losses as well as profits. The 
older English cases regard a liability for losses, or rather an 
interest in the losses, as an essential ingredient of partnership as 
between the partners. The remarks of the court in Bond v. Pit- 
tard, 3 Mees. & W. 357, though there was no express decision 
upon the matter of partnership, implied that some interest in the 
losses was necessary. The case of Gilpin v. Enderly, 5 Barn. & 
Ald. 954, is referred to in the modern text-books as decisive of 
the question that one may be a partner with an express covenant 
against losses. This was an action somewhat similar to the one 
at bar. The plaintiff and defendant had entered into a contract as 
partners in the business of army clothiers for ten years, by which 
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Enderly (the plaintiff below) was to advance £20,000 of the 
capital stock, and was to receive absolutely out of the concern 
£2,000 per annum as his full share of the profits, and at the end 
of the partnership the full amount of his capital advanced. The 
action was against Gilpin upon the covenant, and the defense set 
up usury ; that the partnership, as it involved no responsibility for 
loss, was but a corrupt and fraudulent cover for ten per cent. 
interest, when the law only gave five.per cent., and therefore the 
covenant was null. Upon replication denying the corrupt or 
unlawful object of the covenant, the jury gave a verdict for 
plaintiff, and the case was brought to the King’s Bench by error. 
The court sustained the verdict, though in calling the instrument 
a partnership contract its language is very peculiar. The hard- 
ship of the forfeiture of £20,000 for usury doubtless weighed 
upon both the court and jury; and, in delivering his opinion, the 
Chief Justice leaned upon, or rather threw the responsibility upon, 
the jury, who had found that the deed was not an usurious con- 
trivance. He calls it a partnership ‘‘ of a peculiar kind” — ‘‘ of 
an unusual kind.”” The only thing authoritatively decided was 
that the deed was not an usurious one, though the reason might 
have been that it was a peculiar kind of partnership. The cases 
are very numerous in this country where this matter is discussed, 
and the general doctrine is that, in order to constitute general 
partnership as between the partners, there must be some kind of 
liability for the losses of the concern. Indeed, it is difficult to 
see how one can be a partner in, can participate in, the fortunes 
of a business, without being subject to those fortunes. 

‘‘To constitute a partnership between the parties themselves, 
there must be a communion of profit between them. A commu- 
nion of profit implies a communion of loss, for every man who 
has a share of the profits of a trade ought also to bear his share 
of the loss.”” (Collier on Part., book 1,§18.) Kent defines the 
contract in reference to its business to ve one ‘‘to divide the 
profit and bear the loss in certain proportions.” (3 Kent’s Com. 
24.) Story indorses the same liability for losses, while making 
‘‘comraunion of profit’? the essence of the contract. I do not 
find Parsons sustained in his remark, in the opening of chap. 5 
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upon partnership, that ‘‘ the weight of authority, as well as of 
reason, seems to be decidedly in favor of the rule that there may 
be a legal and valid partnership, although one or more of the 
partners are guaranteed by the others against loss.”” If he means 
that such persons may be partners as to those who trust them as 
such, he is right, and to these persons they are liable for the debts 
of the firm, notwithstanding the guarantee; but to hold them 
general partners as to those who have given them the guarantee 
is to overthrow all our ideas of the incidents of partnership. It 
must be one ‘‘ of a peculiar kind,’’ and some other term should be 
used in reference to it. 

Mixed up with stipulations that could apply only to partnership 
contracts, there was, in that under consideration, an express pro- 
vision to indemnify the plaintiff and pay him for all losses that 
should occur in the business during the first four months, with 
the proviso only that he should at the end of that time make a 
correct exhibit of the business; and in another part of the paper 
is an agreement to pay him the value of his services if he should 
leave. In reference to these provisions, the only reasonable con- 
struction I can put upon the contract is, that the joint liability 
was not to commence until the expiration of the four months; 
that the defendants were to take all the risk for that period, and 
from that period the parties might go forward as parties under 
the general provisions of the agreement. The defendants had 
confidence in their invention, and induced the plaintiff to take 
hold of it and bring it into market. With him it was an experi- 
ment, and without trial he would risk nothing. Even if plaintiff 
were deemed a partner, here was an express covenant to pay him 
his losses, or the amount of his advances less his receipts, as 
shown by the exhibit—for all the money put in was his—and let 
him retire. He has retired, and only seeks what they have agreed 
to pay him, and a full settlement of the partnership accounts is 
not at all necessary to ascertain their indebtedness. It is a mat- 
ter simply of computation, without estimating stock debits and 
credits. The debt is due plaintiff, whether the stock on hand 
sells for little or more or does not sell at all, and whatever may 
become of the debts and credits. This case is unlise that of 
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Meyer v. Field, 37 Mo. 434, to which we are referred. That 
was an action at law against admitted partners for what plain- 
tiff claimed would be due upon settlement of partnership accounts 
without seeking a legal settlement. This was an action upon an 
express contract to pay an agent or retiring partner, as defend- 
ants claim, a sum that can be ascertained without a settlement 
ef the partnership accounts. 

One of the points made by defendants is based upon an alleged 
violation of the agreement by the plaintiff in the manner of his 
conducting the business. This would have been a proper subject 
of counter claim if it had been charged upon him as a substantive 
claim, and specific damage alleged and proved. But we do not 
find what damage the defendants have suffered, or whether they 
have suffered any ; and the only counter claim sought to be set up 
is for a $5,000 penalty named in the agreement, to which, as a 
penalty, they cannot be entitled; and in claiming this penalty 
they do not assign specific breaches, so as to advise him of 
the motive of their demand. A general statement that a party 
*¢ totally disregarded all, and did not fulfill any, of the covenants 
and stipulations to be kept and performed, and made by him in 
the written instrument,” etc., is altogether too general to support 
a demand, especially for a penalty. 

The claim that plaintiff was bound to stay and settle up the 
business of the partnership after the four months had expired, so 
strenuously urged by defendants, is wholly inconsistent with his 
right to leave. It would have detained him in the business for 
months, and it does not appear that defendants desired that the 
business should be closed up. All the business and property went 
into their hands; and the plaintiff went out, as they agreed he 
might, and only asks what he invested in time and money. 

The report of the referee was excepted to, and the foregoing 
opinion covers all the points made by the exceptions. Judgment 
affirmed. The other judges concur. 
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GeorGE Horrman, Respondent, v. BarBeTta Horrman, Appel- 
lant. 


1. Divorce — Recrimination — Cross-petition.— In this State the rule has been 
long established that, in reply to an application for divorce, the defendant 
may allege, either by way of recrimination or cross-petition, the commission 
by the plaintiff of any offense that, by the statute, is made a cause for divorce. 
The least that can be required is that parties should ‘come into court with 
hands so far clean that the opposite party is not entitled to the same redress 
against them. If both parties have a right to a divorce, neither party has. 
The court must discriminate between them; must say which is the injured 
party, and which is entitled to relief. 

. Divorce — Practice, Civil — Pleadings.—In a suit for divorce grounded upon 
absence without reasonable cause for the space of one year, the gist of the 
action is the willful absence without cause, and the petition should set forth 
facts which should advise the court that defendant has kept away against the 
will of the petitioner. 


to 


j 


Appeal from St. Louis Circuit Court. 
The facts sufficiently appear in the opinion of the court. 
Garesche § Mead, for appellant. 


The court will review the evidence in a divorce suit, and reverse 
where the decree is not justified by the evidence. (Lewis v, 
Lewis, 5 Mo. 278; Nagel v. Nagel, 12 Mo. 55; Oliver v. Oliver, 
20 Mo. 261.) 


Kretter and Wingate, for respondent. 


Where, in a divorce suit, it appears in evidence that neither 
party has been injured, both the bill and cross-bill should be dis- 
missed. (12 Mo. 53, 157.) 


Buss, Judge, delivered the opinion of the court. 


The plaintiff filed his petition in the St. Louis Circuit Court for 
a divorce from his wife, the said Barbetta, making the allegations 
of residence, marriage, good behavior, and charging that the 
defendant, wholy unmindful of her duty as a dutiful and affec- 
tionate wife of the plaintiff, left and abandoned this plaintiff on 
or about the 11th day of April, 1860, without. any good reason 
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for so doing, and has continued to live separate from him since 
that time. The defendant admits the leaving, denies the good 
conduct of the plaintiff, and says that his conduct was such to 
herself and her children that she was compelled to leave him. 
By way of cross-petition she charges upon him such indignities 
as rendered her life intolerable; specifies the character of these 
indignities, and alleges her own fidelity and good conduct, and 
prays for a divorce on her part. 

_ The finding of the Circuit Court was ‘‘ that neither plaintiff 
nor defendant is an injured party,” and both bill and cross-bill 
were dismissed. The court, in general term, refused to set aside 
the judgment, and the case is brought here by appeal. 

The doctrine of recrimination, with the right of one party to 
set up misconduct in the other in an action for divorce, is by no 
means well settled in England or in most of the States. The 
canon law is the foundation of the jurisprudence of Europe and 
the United States in the matter of divorce; and the Decretals of 
Gregory LX, as quoted by Bishop, § 393, establish the doctrine 
to the extent that a plaintiff who has committed adultery cannot 
have a divorce by reason of defendant’s adultery. In France and 
Scotland the doctrine is repudiated, while in England it is adopted 
to the extent, at least, that an offense like the one charged in a 
prosecution may be successfully recriminated. 

But in Missouri the more reasonable rule has been long estab- 
lished that, in reply to an application for divorce, the defendant 
may allege, either by way of recrimination or cross-petition, the 
commission by the plaintiff of any offense that by the statute is 
made a cause for divorce. 

In Ryan v. Ryan, 9 Mo. 535, our Supreme Court held that, in 
a suit for divorce by the husband upon the ground of habitual 
drunkenness for more than two years, the wife might recriminate 
adultery on his part. In giving the opinion, Judge Napton reviews 
the whole subject, refers to various decisions in England and this 
eountry, and, though he does not attempt to lay down a universal 
rule, yet the decision is only consistent with the doctrine subse- 
quently established. 

In the case of Nagel v. Nagel, 12 Mo. 53, the court held that 
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when both parties are found guilty of any of the offenses 
enumerated in the statute as grounds for divorce, the bill should 
be dismissed, and a divorce refused to either party when one had 
been guilty of cruel and inhuman treatment, indignities, ete., 
and the other had been guilty of adultery. The decision was 
based upon the provisions of our statute in this respect which 
authorize such recrimination, although the phrase ‘‘ guilty of 
adultery,”’ near the close of § 7, chap. 114, Gen. Stat. 1865, 
would seem to imply that such authority existed only when adul- 
tery is charged. This phrase was very properly held to be incon- 
sistent with the other provisions of the statute, and the section 
was harmonized with them by giving it the same construction it 
would receive were the words ‘‘ of adultery” omitted. 

On the 12th of March, 1849, the act concerning divorce and 
alimony was amended; and, among other amendments, the pro- 
vision at the close of the first section, that the innocent and 
injured party may obtain a divorce, etc., was changed to read as 
it now stands: ‘‘ The injured party, for any of the causes above 
enumerated, may obtain a ‘divorce,’”’ ete. Why the word 
‘* innocent” was omitted is not clear, unless regarded as super- 
fluous, or—more likely—to conform to section 8, where a divorce 
is provided for the defendant if the court shall find that he or she 
is ‘‘ the injured party.” 

The statute should receive the same construction in this respect 
as before the change; at least no better character should be 
required of a party seeking a divorce, and we are not inclined to 
allow it to a person sustaining a worse one. The least that can 
be required, if we would make the provisions of the statute har- 
monize with the principles of the law in other respects, would be 
to compel parties to come into court with hands so far clean, at 
least, that the opposite party is not entitled to the same redress 
from them. If both parties have a right to divorce, neither party 
has. The court must discriminate between them; must say which 
is the injured party, and which is entitled to relief. Neither the 
legal inference can be drawn as to both, nor the remedy applied 
to both. The petition undertakes to charge the defendant with 
absenting herself without a reasonable cause for the space of one 











ST. LOUIS. 





Hoffman v. Hoffman. 





year, and uses the following language: ‘‘ The defendant, wholly 
unmindful,”’ etc., ‘‘ left and abandoned this plaintiff, on or about 
the 11th day of April, 1860, without any good reason for so doing, 
and has continued to live separate from him since that time.” 
Were it necessary, under the facts, to decide that point, this 
allegation must be held insufficient to bring the plaintiff within 
the statute. The abandonment is clearly stated, but whether the 
subsequent absence is voluntary does not appear. The gist of 
thé action is the willful absence or the ‘‘ absenting herself ”’ with- 
out cause, and the petition should ‘‘state the facts constituting 
the cause of action’? — facts that should advise the court not only 
that she left voluntarily, but that she has kept away against the 
will of the petitioner—as well as the other facts necessary to 
bring him within the statute. (Freeland v. Freeland, 19 Mo. 
354.) But if the petition were good under the evidence, the 
plaintiff has signally failed to sustain his charge. Not only did 
the defendant have cause to leave him, but I cannot see how she 
could have done otherwise. It is proved that he had been in the 
habit for years of abusing her in the most outrageous manner ; 
an occasional heavy beating would have been mercy in compari- 
son. His frequent epithets were of the foulest character, too 
foul to be written ; charging her with infidelity; saying at child- 
birth that the child was not his, that he would be a step-father 
to it—until she abandoned his bed and slept with the children. 
Spitting in her face and upon her plate at the table seems to have 
been one of his frequent amusements. She bore it all — not with 
christian meekness, but fighting her way along—still bore it, until 
a scene occurred in her chamber, in the presence of her daughter, 
unparalleled for disgusting indecency. Upon this she left the 
house, and has since supported herself and raised the children 
by her own labor. She did not leave ‘‘ without a reasonable 
cause. ”” 

The answer, in the nature of a cross-petition, charges that the 
plaintiff offered the defendant such indignities as to render her 
condition intolerable, and for specifications sets forth the particu- 
lars above referred to. I have spoken of the evidence on her 
part; and on his part, in addition to the leaving him, he has 
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proved that she exhibited, while living with him, a bad temper ; 
was often angry, and scolded so loud as to be heard by the neigh- 
bors; often called him ‘‘ a dirty dog,” and applied other epithets 
of a low character. The plaintiff testified that she threw a 
butcher-knife at him on one occasion, which she denied; and the 
daughter, who was present, testified that her mother ‘‘ never 
threw a butcher-knife at him. She was paring potatoes, and he 
made her so mad that she threw the pan and everything on the 
floor. This was almost every day while we were there that he 
would thus irritate her.”? It is not unreasonable to suppose that, 
with her temper and his abuse, she did throw pan, knife, and all 
at him. 

We do not propose to say imperatively what the decision of 
the Circuit Court should have been, but only to indicate the rule 
that should govern it in cases of this kind. We have before seen 
that in cross-petitions, or in petitions by one party, the court is 
bound to look into the conduct of both husband and wife; and 
if the party seeking a divorce has been guilty of conduct that 
would entitle the opposite party to one, he or she must fail, not- 
withstanding the evidence might otherwise be sufficient. This 
rule does not apply to conduct, however reprehensible, that would 
not entitle the other party to a divorce. His or her conduct must 
come within some of the cases enumerated in the statute. We 
are strongly of the impression, from the examination of the 
record, that the Circuit Court must have extended the rule too 
far; that, finding as it reasonably might that the defendant had 
been guilty of improper conduct, that she indulged in outbursts 
of temper, was a scold, etc., she was not considered ‘‘ the injured 
party,” although her conduct was not bad enough to entitle him 
to a divorce. If she had absented herself from him without 
reasonable cause for the space of one year, or if she offered such 
indignities to him as rendered his condition intolerable, then her 
conduct was a clear offset, so to speak, tS his; she is not the 
‘‘injured party,”’ even though she made the case against him. 
But on the other hand, if she was driven from the house by his 
indignities, or if her outbursts of temper, her loud scoldings, and 
the epithets she applied to him, fell short of rendering his condi- 
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tion intolerable, or were the natural result, with her temper, of 
his conduct toward her—if she, for instance, called him ‘‘a 
dirty dog”? because excited by his dirty behavior toward her — 
she is not prevented, on account of her own conduct, from 
obtaining a divorce, if she can make a case against him. 

With these views the case is remanded for a new trial. The 
other judges concur. 





Tne Crty or St. Louts, To THE USE OF JAMES CREAMER, Respond- 
ent, v. Mary J. Bernoupy and A. J. P. Garescue, Appel- 
lants. 


1. City of St. Louis— Charter — Sewers —Special Taxes — Lien —Evidence.— 
Under the provisions of section 16 of art. VIII of the act to revise the city 
charter of the city of St. Louis (Sess. Acts 1865-6, p. 298), certified tax bills 
for assessments against real estate for cost of district sewers are prima facie 
evidence of the validity of the charge against the property therein described, 
and of the liability of the persons therein named as the owners of said prop- 
erty. The charge is made a specific lien upon the property. 

. City of St. Louis — Charter — Sewers — Assessments — Legal and equita)le 
owner.— Where a special tax bill was issued upon an assessment for work 
which was a lien upon the property: Aeld, that it was properly made out in 
the name of the equitable and beneficial owner of the property, and the name 
of the trustee who owns the legal title need not be inserted in the bill. 


to 


Appeal from St. Louis Circuit Court. 
Garesche § Mead, for appellants. 


I. The tax bill offered in evidence was no evidence against the 
land or defendant Garesche, he holding the legal title of the land, 
and his name not appearing on the said bill. The law (Sess. 
Acts 1865-6, p. 298) makes the bill evidence against the person 
therein named. Therefore, as there was no evidence in the case 
against the land except the bill, which was not made out against 
the person in whom the legal title was, the judgment of the court 
below should be reversed. 

Il. The record shows that the general term affirmed the judg- 
ment of the special term, though in the finding of the court the 
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general term modifies the judgment of the special term. Under 
Gen. Stat. 1865, p. 549, § 41, the court should have affirmed or 
reversed the judgment, or given such judgment as the court below 
should have rendered. As the judgment now stands, there is a 
general judgment against Mrs. Bernoudy, a married woman. 


Thos. Grace, for respondent. 


I. The tax bill was properly issued by the engineer against 
the land in the name of Mrs. Bernoudy. She was an owner of 
the land within the meaning and direction of the law. In the 
act under which this suit is instituted (Sess. Acts 1865-6, p. 
298), the engineer is directed to assess the cost of this class of 
work against the property —not against the owner. The law 
directs the engineer to make out a tax bill against each lot of 
ground in the name of the owner thereof. The important thing 
is to get the quantity of land owned by each person, and the 
number of square feet in each lot — because it is by lots, and by 
the area of each lot, that the assessment is made. The name of 
the owner is directory in the law, and not peremptory. A mistake 
in the name of the person, or a misapprehension, on the part of the 
engineer, of the real owner, or, in case the fee is carved up into 
two or three different estates, the issuing of the bill in the name 
of one owner only, will not vitiate the assessment. (Anderson 
v. Holland, 40 Mo. 600; Wheeler v. Anthony, 10 Wend. 144; 
Noble v. Indianapolis, 16 Ind. 506; State v. Jersey City, 4 
Zabr. 108 ; 20 Pick. 418; Blackw. on Tax Tit. 144-5. ) 

-If. Mrs. Bernoudy was the equitable and beneficial owner of 
the land ; she was in possession, using the dwelling-house thereon 
for a family residence; she was liable for the taxes. Garesche 
had no beneficial interest in the land ; even the dry legal title was 
subject to be divested out of him at the pleasure of Mrs. Ber- 
noudy, and without his consent. : 

III. The wording and intention of the law is that the assess- 
ment shall be against the land itself; and the direction in the 
law that the tax bills of this class shall be made out against each 
lot of ground in the name of the owner is a provision intended 
in the law to be for the benefit of the contractor, and not for the 
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benefit of the owner ; it is to apprise the contractor whom to call 
upon for his money. 

IV. The Circuit Court in general term had power to modify 
the judgment of the Circuit Court in special term, or to make 
the judgment which was general and special in the court below 
a special judgment only, and so modified to affirm the same. 
The respondent does not complain of the action of the court ; and 
the appellants should not—it was for their benefit. (Gen. Stat. 
1865, p. 889, § 4.) 


Waener, Judge, delivered the opinion of the court. 


This action was brought in the St. Louis Circuit Court to 
enforce the payment of a balance due on a special tax bill issued 
by the St. Louis city engineer, under a contract for constructing 
a district sewer. The legal title of the land sought to be charged 
with the payment of the tax is vested by deed in Alex. J. P. 
Garesche, as trustee, for the sole and separate use of Mary J. 
Bernoudy, who is a married woman and the equitable owner of 
the land. The city engineer made his assessment against the 
land, and made out the tax bill against the same in the name of 
Mrs. Bernoudy alone—the name of Garesche, the owner of the 
legal title, not being inserted in the bill at all. Both parties, 
however, were made defendants in the suit, but no judgment was 
asked for against Garesche. The Circuit Court, at special term, 
gave a personal judgment against Mrs. Bernoudy and a special 
judgment against the property for the payment of the assessment. 
On appeal to general term, this judgment was modified so as to 
make it a judgment only against the property or separate estate 
of Mrs. Bernoudy. 

The point is now made that the tax bill offered in evidence was 
no evidence against the land or defendant Garesche, he holding 
the legal title and his name not appearing on the.bill. The law 
(Sess. Acts 1865-6, p. 298) declares that ‘‘ every such certified 
bill shall, in any action brought to recover the amount thereof, 
be prima facie evidence of the validity of the charge against 
the property therein described, and of the liability of the person 
therein named as the owner of the said property.” 
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The work is a charge upon the property from the date of the 
assessment, and the owner’s name is inserted in order that he 
may examine the correctness of the bill, and pay if he is satisfied 
with its justice, or defend his rights in case it is inaccurate or 
illegal, or the matter becomes involved in litigation. Although 
Garesche was the owner of the dry legal title estate, he had no 
beneficial interest therein, and no personal judgment could go 
against him in consequence of any lawful charge against him. I 
do not think that he is the owner contemplated in the clause of 
the law referred to. Mrs. Bernoudy possessed the entire equitable 
and beneficial estate. She had the absolute control of it, with 
power to divest the title from Garesche at pleasure. She was in 
truth the real owner; and while it was entirely proper to make 
Garesche a party to the suit, to afford him an opportunity of 
defending the title if any question arose in regard to it, the bill 
was well enough made out in the name of Mrs. Bernoudy. As 
the charge of tax is made a specific lien against the property, the 
provision that the bill shall be in the name of the owner seems to 
be more for the purpose of enabling the contractor to know whom 
to call on for his pay than anything else. 

It is objected also that the judgment of the general term, modi- 
fying the judgment at special term, was erroneous. The judgment 
at special term was a personal judgment against Mrs. Bernoudy, 
and also special against the property; the general term modified 
this, so as to make it a judgment against the property only. This 
was right; the court had no power to render a personal judgment 
against a married woman, but it had full authority to give the 
judgment against her separate estate, where the law expressly 
imposed a lien on it. 

The point raised by counsel, that the general term had no right 
to modify the judgment, but that they should have either affirmed 
or reversed the cause, or given such judgment as the court at 
special term ought to have given, is too technical to require 
notice. The modification was, in effect, giving the judgment 
that the court below should have given, and the substance of the 
law was complied with. 

There is no error in this record which would justify a reversal. 
Judgment affirmed. The other judges concur. 
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E.izaBETH Dats ef a/., Defendants in Error, v. Joun J. Fatvre, 
Plaintiff in Error. 


1. Land Titles — Ejectment — Prior possession with claim of the fee— Pre- 
sumptions.— It is well settled that prior possession, accompanied by a claim 
of the fee, raises a presumption of title and is sufficient to support the right to 
eject him who has only the naked possession; and the grantee of the person 
so holding prior possession succeeds to his title and rights. 


Error to St. Louis Circutt Court. 
The facts appear in the opinion of the court. 
Morehead and Higdon, for plaintiff in error. 


The plaintiff’s evidence did not establish a legal title by pos- 
session, or by any reasonable claim of possession, and the defend- 
ant’s motion for a non-suit ought to have been sustained. (Ad. 
on Eject., Tillinghast’s ed., 285; 38 Mo. 802, 435; 6 Mo. 
106; 80 Mo. 99; 19 Mo. 660.) 


John NM. Straat, for defendants in error. 


Buss, Judge, delivered the opinion of the court. 


The plaintiff brought her action for the possession of a lot in 
St. Louis, and the case was submitted to the court without any 
declarations of law being asked for defendant, and the finding 
and judgment was for the plaintiff. The defendant offered no 
evidence showing any right of possession, but relied upon the fact 
of possession merely. After the plaintiff had submitted her 
evidence, the defendant asked for a non-suit, on the ground that 
she had shown no title to the property. 

The evidence showed that the plaintiff claimed title to the lot 
by deed from one Payne ; also that Payne held the title as trustee, 
with full power to hold and sell, and for many years had _posses- 
sion of the lot as trustee, letting it out and receiving rent. The 
deed to Payne’s grantor, the instrument creating the trust to 
Payne, and his deed to the plaintiff, were submitted, together with 
the evidence of Payne’s possession. 

It is well settled that prior possession, accompanied by a claim 
of the fee, raises a presumption of title, and is sufficient to sup- 
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port the right to eject him who has only the naked possession. 
(Jackson ex dem. v. Porter, 1 Paine, 457; Ricard v. Williams, 
7 Wheat. 59; Duncan v. Harder, 4 Johns. 202; Smith v. Loril- 
lard, 10 Johns. 888 ; Harding v. Cook, 5 Moore & Payne, 181.) 
The grantee of the person so holding prior possession succeeds 
to his rights; and the plaintiff made a prima facte case, and the 
defendant must show title or leave. 


The judgment is affirmed. The other judges concur. 





SmirH and WaDE, Respondents, v. H. A. Harris e¢ al., Appel- 


lants. 


Equity—Action to enjoin recovery in ejectment—Fraud—Prior possession.— 
A., the owner of certain real estate, many years after its purchase, discovered 
that the acknowledgment of the conveyance by the original grantor was 
defective, and procured from B., his only heir, a quit-claim deed of the prop- 
erty. Shortly prior to the date of said deed, C., by false inducements, had 
obtained from B. another deed of quit-claim for the same property, and, 
some time after the making of the deeds, brought suit of ejectment against A. 
In an action to enjoin a recovery of C. in the ejectment suit, in consequence 
of such fraud: held, that A., as well as B., could properly institute proceed- 
ings in the injunction. 


. Equity — assignment of naked right to property— Prior possession. — 


Although ti.2 grantor of real estate who was entitled to have the conveyance set 
aside for fraud, cannot assign his naked right of action in order that his assignee 
may sue in his own name, yet where the right of the assignee to the property 
did not depend alone upon the assignment, but his purchase, interest, and pos- 
session were long antecedent thereto, and the taking a deed from the assignor 
was only a step to protect that purchase, the grantor may proceed in his own 
name by injunction. 

Practice, Civil—Practice act of 1849—Decision of court on question of fact, 
informalities in.—In a decision on trial of a question of fact by the court, under 
the statute of 1849 (Laws 1849, p. 90), where the facts are fully found, and 
judgment is given and is a necessary result of the facts, the judgment is not 
invalidated by reason of an informality in the order of statement of the 
facts and the conclusions of law. 

Practice, Civil—Practice act of 1849—“‘Case made” by applicant for review, 
what sufficient.— Under the law of 1849 (Laws 1849, p. 90), the require- 
ment to “‘make a case” is necessary for the purpose only of bringing up a 
matter for review; and when “so much of the evidence as may be material to 
the question” is brought up, accompanying the motion for review, the rule is 
satisfied, and it is immaterial whether the application be called “a motion 
for new trial and application for review,” accompanied by the evidence, or a 
case containing the evidence. 
36—VoL. XLIII. 





| 
| 
) 
| 











ST. LOUIS. 





Smith et al. v. Harris et al. 





Appeal from St. Louis Circuit Court. 
Dryden & Lindley, and Jno. E. Jones, for appellant. 


I. The facts found by the court do not warrant the judgment 
in the case. 1. It was a principle of the common law that a 
fraud could only be avoided by him who had a prior interest in 
the estate affected by the fraud, and not by him who subsequently 
to the fraud acquired an interest in the estate. (Upton v. Bas- 
sett, Cro., Eliz. 445, 8 Co. 83, a; French vy. Shottwell, 5 Johns. 
Ch. 566.) 2. The bare right to file a bill in equity to set aside a 
conveyance for fraud is not assignable at law or in equity, and 
therefore the assignee of such right cannot sue. (Grosser v. 
Edmonds, 1 You. & Col. 481-500; McMahon y. Allen, 34 
Barb. 56; Morrison v. Deaderick, 10 Humph. 342.) 

II. It is the duty of the court to find the issues; and its failure 
to do so is a ground of reversal. (Downing y. Bourlier, 21 Mo. 
149; Marmaduke v. McMasters, 24 Mo. 51; Prac. Act 1849, 
art. XV, § 2.) 


Green & Reese, and Eweng & Holliday, for respondents. 


I. Where the pretended title on which the action of ejectment 
is founded is obtained by fraud, the plaintiff in ejectment will 
be restrained from further proceedings at law. (Gaines v. Nich- 
olson, 9 How. 356-364; 1 Eden Injunc. 27, 28, and notes; — 
Newland on Cont. ch. 22, p. 365; 1 Bibb, 168, 406; 3 How. 
82; Johnson v. Medlicott, 3 P. Will. 180, n. a; Freeland v. 
Eldridge, 9 Mo. 825, 327.) 

II. The only question presented by the record for the decision 
of this court is whether the finding supports the decree. Either 
party desiring a review upon the evidence appearing upon the 
trial, either of question of law or fact, may apply to the court 
for that purpose, and make a case containing so much of the 
evidence as may be material to the question to be raised. (Prac. 
Act, art. XV, §§ 2,3, Laws 1849, p. 90.) Appellant made 
no case for review ; his application does not set forth the grounds 
on which he wishes a review, and the fact or facts he wishes 
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found in a different manner; nor does it set forth the evidence 
upon any point he wishes reviewed. (Skinner v. Ellington, 15 
Mo. 488 ; Giboney v. Bedford e¢ al., 17 Mo. 58; 83 Mo. 229.) 
There being no case made for review, the only question is 
‘whether the finding supports the judgment. (See the authorities 
before cited, and 29 Mo. 443.) And that it does, cannot, we 
think, admit of argument. 


Buss, Judge, delivered the opinion of the court. 


The respondents file their petition to enjoin a recovery by the 
appellant in an action in ejectment. In 1853 defendant Harris . 
brought ejectment in the Ralls Circuit Court for possession of 
lands known as the White House tract, and in 1854 the plaintiffs 
presented their petition. By two changes of venue the case was 
transferred to St. Louis county, where the petition was sustained 
and the injunction made perpetual; and Harris appeals to this 
court. Both parties claim through Mary Cameron, wife of Neil 
Cameron; and the respondents show chain of title embracing a 
deed, of May, 1842, from Neil and Mary Cameron, of her land 
to B. F. McMahan, for $1,800, its full value and over; that in 
June of the same year the plaintiffs purchased of McMahan, and 
have been in possession ever since. ‘The petition also shows that 
in 1852 it was discovered that the acknowledgment of the deed 
from Mary Cameron, then dead, was defective; that, while she 
executed the deed, the acknowledgment only certified that she - 
relinquished her dower; that they applied to defendant, Philip 
D. West, only son and heir of Mrs. Cameron, in relation to his 
claim to the land, who disclaimed any right to it; that about the 
same time defendant Harris discovered the defect, and applied to 
West to purchase his right to the land, who disclaimed any right 
to it, saying that his mother had sold it for its full value; that 
afterward Harris laid a plan to deceive West, and induced him, 
on the 10th of December, 1852, to execute to Harris a quit-claim 
deed of the premises, by pretending that he was purchasing for 
one Gray, of Virginia, who was buying the land of plaintiffs, 
and, being a very particular man, wanted to remove all shadow 
from the title; and that West, supposing that he was perfecting 
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the title of his mother, and for that purpose, executed his quit- 
claim deed for the consideration of thirty dollars. Afterward, 
on the 31st of March, 1853, West quit-claimed to Neil Came- 
ron, the original grantor, making the plaintiffs’ title good but for 
his quit-claim to Harris. ; 

Defendant Harris denies the fraud, and says that, in addition 
to the thirty dollars, he gave to West a bond for $500, condi- 
tioned upon this recovery of the lands. West, answering, admits 
the allegations of the petition. 

Defendant Harris raises a question of the right of the petitioner 
to proceed against him, which it is necessary first to consider. 
Though West might have complained of the fraud, his assignee, 
it is claimed, cannot; that rights of this kind are not assignable, 
and, even if they were, West only quit-claimed his interest in the 
land, whatever it might be, and not his right to prosecute for 
fraud. We have examined the numerous cases cited in support 
of these positions, and do not think they apply to the case at bar. 

The plaintiffs have been in possession of the land in controversy 
for many years as owners, with title deeds from those who had a 
right to make them; and but for an informality in the acknow]l- 
edgment of her deed by the ancestor of West, who had received 
full payment for the land, and supposed she had effectually sold 
it, their title would have been complete. They charge that West 
always acknowledged the fairness of the sale by his mother, and 
- made no claim to the property sold by her; that by fraud and 
deception the defendant obtained a conveyance from him—he 
being led to suppose that he was acting like an honest man in 
perfecting his mother’s title, instead of creating an adverse one; 
and when the fraud was discovered, in order to remedy the defect 
in his mother’s acknowledgment and vest in them in form what 
before was plainly and honestly theirs, he conveys to their grantor 
whatever interest he might have in the property, thus making 
good a link in the chain likely to break in a test of strength. As 
original honest purchasers in constant possession, it would seem 
that our law was manifestly defective if they have no power to 
expose the trick charged to have been played upon West. ‘They 
had a right to rely upon his honesty to prevent him from setting up 
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a claim to the land. And if it should appear that this confidence 
was not misplaced; that, while intending to act truly to them, 
through the arts of another he was led unwittingly to give him 
the power to disturb a possession he himself always respected ; 
and that, after the discovery of the trick, he proceeded to perfect 
the titlke—to do formally what he always intended to do in eflect, 
by doing nothing to disturb them till possession itself had per- 
fected the title—if, after all this should appear, these purchasers 
can have no remedy, cannot avail themselves of their own and 
West’s blended equities to protect themselves against fraud, then 
it would seem our jurisprudence has not obtained its desirable 
perfection. It is claimed that West is the one to take advantage 
of the fraud upon him. So he is if he would, or if he claimed 
the property, but he cannot be compelled to involve himself in an 
expensive law suit for plaintiffs’ benefit. Making no claim him- 
self, he will not sue, but will do what he can to perfect the title 
of those who, if the allegations are true, have the highest equity. 

In McMahon v. Allen, 24 Barb. 56, it is held that one who 
has conveyed real estate, and who was entitled to have the con- 
veyance set aside for fraud, cannot so assign his naked right of 
action that his assignee may sue in his own name— that the con- 
veyance is voidable, not void, and that the right to avoid it is 
not an assignable chose in action. But in this case the grantee 
by the conveyance had taken possession of the premises, and the 
assignee of the grantor was a stranger, having no interest what- 
ever except by the assignment. In the case at bar, the fraud as 
charged and found below is chiefly against the plaintiffs, who 
now hold and always have held the possession, which the grantee 
of West has never been able to obtain. West, claiming no right, 
has suffered no injury. Plaintiffs are alone injured by the fraud. 

French e¢ al. v. Shotwell, 5 Johus. Ch. 555, cited by defend- 
ant, is also unlike the present case. The grantor had confessed 
judgment upon a consideration effected by usury, extortion, etc., 
and, before selling to the petitioner, had filed his bill to set aside 
the judgment, but the matter was compromised and the judgment 
allowed to remain. The grantee bought the land, knowing the 
judgment and its lien upon ,it, and the court held that he could 
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not impeach the judgment, and that even his grantee had put it 
out of his power to do so. The Chancellor refers to Upton vy. 
Bassett, Cro., Eliz. 445, also cited by this defendant, where the 
judges state that it is ‘‘a principle of the common law that a 
fraud could only be avoided by him who had a prior interest in 
the estate to be affected by the fraud, and not by him who subse- 
quently to the fraud acquired an interest in the estate.”” The 
very gist of the action in the case at bar, as is seen, is the prior 
purehase and possession of the property affected by the fraud. 

It has always been held that the assignment of a bare right to 
file a bill in equity for fraud upon the assignor is void, as 
‘against public policy, and savoring of the character of main- 
tenance. (Sto. Eq. 1040; Prosser v. Edwards, 1 You. & Coll. 
481; Morrison v. Deaderick, 10 Humph. 342.) 

The case now under consideration does not, as we have seen, 
fall under the class of cases cited by the appellant. The plain- 
tiffs’ right to the property does not depend alone upon the assign- 
ment by West. ‘Their purchase, their interest, their possession, 
were long antecedent to it. The taking a deed from him is not 
an original purchase, but only a step to protect that purchase, 
and they should be able to avail themselves of any fraud that 
renders the deed to Harris invalid. 

Defendant objects to the form of the decision of the Circuit 
Court — first, because the court failed to find upon all the issues ; 
and second, because in giving his decision, after stating the 
facts, the judge did not join ‘‘the conclusions of law upon 
them,”’ as required by the code of 1849. It was clearly the 
duty of the judge to find upon all the material issues. (Down- 
ing v. Bourlier, 21 Mo. 149.) The specific defect pointed out 
is that the court did not find whether the $500 bond was or was 
not a consideration for the deed of West to Harris. The petition 
charged that the consideration of the deed was thirty dollars, and 
the answer alleged that it was the $500 bond in addition. Upon 
this issue the court finds that the said West ‘‘did on said day 
execute to said Harris a quit-claim deed to all of said lands for a 
consideration of thirty dollars, paid by said Harris to said Philip 
D. West, and a further pretended consideration of a bond of $500, 
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conditioned to be payable only if said Harris should recover pos- 
session of all the lands conveyed to him by said Philip D. West, 
inclusive of the forty acres bought by Cameron of Pettis, and 
conveyed by Cameron to McMahan, to which forty-acre tract the 
said Philip D. West had no actual or pretended title whatever.” 
The only just criticism of this part of the finding is that it is more 
particular than is necessary. The thirty dollars is found to be the 
only real consideration; the $500 bond only a sham, as contain- 
ing an impossible condition. The objection that no ‘‘ conclusion of 
law upon”? the facts is given, is not without foundation. Such 
conclusion is not au abstract proposition—as ‘‘ that deeds obtained 
by deception and fraud, and without consideration, are voidable,”’ 
etc. — but some logical and legal conclusion from the facts found. 
I find, both in the statement of facts and in the judgment, what 
might be called a conclusion, but it is nowhere formally stated. 
To comply with the letter of the statute it should follow the 
statement of facts as a conclusion, and such I find is the practice 
in New York upon motions for review. The conclusion of law 
in this case was that the deed from West to Harris, upon which 
the ejectment suit is based, was obtained by fraud and should be 
annulled, and that the plaintiffs are entitled to avail themselves 
of the fraud. The circumstances that constitute the fraud, and 
the relations of the plaintiffs to the land and to West, are the 
facts to be found. Instead of giving this conclusion as such at 
the close of the statement of facts and upon the judgment, the 
court, after detailing the facts constituting the fraud, says: 
‘¢ And the court finds the fact that the deed so acquired by said 
Harris of said West was acquired by fraud and deception prac- 
ticed by said Harris on said West’—a clear conclusion of law 
instead of a statement of facts; and then follows the statement 
of the act of West curing the title from his mother, and of the 
institution of the ejectment suit, without any further declaration 
of law. 

Does this informality invalidate the judgment? We think not. 
The facts are fully found. The judgment is given, and is a 
necessary result of the facts. The ‘‘ conclusion of law,” for a 
few years only by our practice required to be given, is informally 
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and imperfectly stated. I find no decision or rule of court upon 
the subject. We did not live long enough under act 15 of the 
code of 1849 to settle the practice, and the question is no longer 
a living one. But this court has never been in the habit of 
reversing judgments for informality merely. It would be wrong 
to do it in this case. 

The only question to be determined pertains to the correctness 
of the findings of the court. The plaintiffs’ counsel objects to 
the consideration of the evidence, because not properly brought 
before us by the application for review. We think he is in error. 
The suit, as we have seen, was commenced under the practice act 
of 1849. By that act all issues of fact seem to have been tria- 
ble alone by jury, unless expressly submitted to the court. The 
distinction between trials of issues at law and in equity was abol- 
ished; and though that distinction is revived by the provisions of 
sections 12 and 13, chapter 169, of the General Statutes, so far 
as this case is concerned we must treat it as not existing. The 
facts in issue do not, then, come before us, although the action 
is equitable, unless brought here according to the provisions of 
the act of 1849. That act provided that, upon a trial of a ques- 
tion of fact by the court, its decision should be given in writing, 
and ‘‘ that the facts should be first stated, and then the conclu- 
sions of law upon them;”” * * * ‘and either party desiring 
a review upon the evidence appearing upon the trial, either of 
question of law or of fact, may apply to the court for that 
purpose, and make a case containing so much of the evidence as 
may be material to the question to be raised.”” This application 
does not ‘* make a case,” it is claimed, containing the evidence. 
If not, it has been held in several cases that this court will only 
examine the findings of the court below and see whether they 
support the judgment. (Skinner v. Ellington, 15 Mo. 488; 
Giboney v. Bedford, 17 Mo. 56; Blanchard v. Baker, 29 Mo. 
56; Thompson vy. Lyon, 83 Mo. 219.) 

This requirement to ‘‘ make a case” was copied from the New 
York Code, and is necessary for the purpose only of bringing up 
a matter for review. This case may not be made precisely as is 
the practice there, but ‘‘so much of the evidence as may be 
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material to the question” is certainly brought up accompanying 
the motion, and it is not material whether the application be 
called ‘‘a motion for new trial and application for review,” 
accompanied by the evidence, or a case containing the evidence. 
Defendant has brought the whole matter before us—the evidence, 
the findings of the court, and the judgment—and asks specifically 
for a review. 

We have fully examined the evidence. The testimony upon 
some points is contradictory, but on the whole the evidence 
sustains the findings of the court. There is no doubt whatever 
as to the fraud upon West, if he is to be considered as claiming 
the property for himself. The deceptions practiced upon him, 
the advantages taken of his propensity to drink, and the gross 
inadequacy of the consideration for the land, are conclusive upon 
that point. Nor is there any doubt of the purchase and long 
occupancy by the plaintiffs ; but there is some doubt as to their 
relations to West, of his determination to make no claim to the 
land for himself, and his desire to protect them—a matter not 
prominently in issue, and important only as bearing upon the 
right of the plaintiffs to complain of the fraud. But his own 
express testimony to that effect—his long acquiescence in the pos- 
session of the property by the plaintiffs, which, of itself, would 
soon have perfected their title—his uniform respect for their 
rights, except when under the manipulations of Harris— more 
than offset his wild talk when intoxicated, and the part he was 
made to play by his manipulator. We think the plaintiffs are 
clearly entitled to a perpetual injunction, and the judgment of 
the Circuit Court is affirmed. The other judges concur. 
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Wittram C. Jamison ef al., Appellants, v. GrT1aANo Foprana 
et al., Respondents. 


1. Conveyances—City of St. Louis—Deed by Mayor need not recite his author- 
ity to act.— Where, under a resolution of the city council of St. Louis which 
directed the mayor to execute a deed of certain real estate to the legal repre- 

sentatives of A., and the deed was made to B. without stating that he was 

the legal representative of A., but recited that it was made under a compro- 
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mise sale in pursuance of a resolution of the city council, naming the date 
when the resolution was approved: Aeld, that the deed contained a good title 
on its face, and must be considered presumptive or prima facie evidence of 
title. Deeds by municipal officers acting under ordinances or resolutions of 
the law-making power of the corporation need not recite the ordinances or 
resolutions, nor show on their face that the contingency has happened which 
would authorize the sale. 

2. Trusts and Trustees, rules governing— City authorities.—The rules that 
govern trustees in the execution of their trusts do not apply to city authorities. 


Appeal from St. Louis Circuit Court. 
Cline, Jamison & Day, for appellants. 


‘¢The deed of the corporation of St. Louis, under the corpo- 
rate seal, implies the authority of the officer executing it.”” (1 
Ky. 268; 15 Wend. 25; 6S. & R. 12; 13 Halst. 183; 4 Yerg. 
7; Swartz v. Page, 18 Mo. 63.) 


H. A. Clover, for respondents. 


The plaintiff failed in his chain of title by omitting to read in 
evidence or offering in evidence the deed of Miss Lami to Michael 
S. Cerre, whereby it would be made to appear that he, Michael 
S. Cerre, was the legal representative of Miss Lami, and that the 
mayor had authority to make the deed in evidence to Mr. Cerre. 


Waener, Judge, delivered the opinion of the court. 


This was an action of ejectment to recover three acres of land 
situated in the county of St. Louis, in the St. Louis commons, 
and being the western part of what is known as the Lami tract. 
The petition contained a simple count in ejectment. The answer 
denied the allegations in the petition, and, in addition, set up the 
statute of limitations as a bar to plaintiff’s recovery. The plain- 
tiff deduced title from the city of St. Louis, and on the trial read 
in evidence a deed from the city, executed by the mayor under the 
seal of said city, to Michael S. Cerre, purporting to convey the 
land in controversy, under a compromise sale, in pursuance of a 
resolution of the city council approved December, 1840. He also 
offered and read in evidence a deed from Cerre and wife to Hardage 
Lane, and the will of Lane, from which he derives title. 
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The resolution of the city council was also submitted in testi- 
mony, by which the mayor was authorized to compromise with the 
legal representatives of Miss Lami for the title of the city of St. 
Louis to the tract of land called the Lami tract, at $20 per acre, 
and to make and execute a deed accordingly. 

At the close of the plaintiff’s testimony, the court, at the 
request of the defendant, instructed the jury that the plaintiff was 
not entitled to recover. Plaintiff then took a non-suit, with leave 
to move to set the same aside; and, upon refusal to set the same 
aside, the case was appealed to this court. 

It is insisted by the counsel for defendant that the plaintiff 
cannot prevail in this action, because the resolution directed the 
mayor to execute a deed to the legal representatives of Miss Lami, 
and that he made the conveyance to Michael S. Cerre; and that, 
as no proof was given to show that Cerre was her representative, 
or that any connection existed between them, it was a defective 
or void execution of the power. 

The deed does not state that Cerre was the legal representative 
of Miss Lami, but it recites that it was made under a compromise 
sale, in pursuance of the resolution of the city council, naming 
the date when the resolution was approved ; and the question now 
is, what force and effect is to be given to it? 

If it were conceded that the city of St. Louis, in disposing of her 
commons, occupied the position of a trustee, there might be some 
weight in the objection; but it is well settled and the universal 
doctrine that the rules that govern trustees in the execution of their 
trusts do not apply to city authorities. A deed by a trustee, under 
a special power, must recite the power and show on its face that 
the contingency has happened which would authorize the sale. 
Not so with municipal officers acting under ordinances or resolu- 
tions of the law-making power of the corporation. 

The rule was well stated by this court in Swartz v? Page, 18 
Mo. 603, where it was said: ‘‘The municipal corporation of St. 
Louis occupies a different position—more analogous to that which 
the United States does as a great landed proprietor. When a 
deed from the United States is produced, the grantee is not bound 
to show that all the prerequisites of the law have been complied 
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with. It is not incumbent on him, when he produces his patent, 
to prove that the land was surveyed, and that it was duly pro- 
claimed for sale by the president, and that it was duly offered for 
sale at public auction. These are preliminaries to a patent which 
the law requires ; but the production of the patent raises the pre- 
sumption that these preliminary acts have been duly performed. 
Nor will our courts hear any objection from the opposite party, 
on account of a defect in these prior proceedings, unless that 
party holds a conflicting title from the same source.” 

The law of 1835 authorizes the city to compromise her claim to 
the commons; the council passed the resolution pursuant to that : 
law, and the mayor was the person chosen to execute the deed. 
The conveyance was clothed with all the formalities of a solemn 
instrument; it conveyed a good title on its face, and must be 
considered at least presumptive or prima facie evidence of title. 
(Swartz v. Page, supra ; Riley v. Chouquette, 18 Mo. 220; Tigh 
v. Chouquette, 21 Mo. 233 ; Chouquette v. Barada, 33 Mo. 259. ) 

The plaintiff made out a case on which he was entitled to 
recover, unless the defendant succeeded in showing a better title 
or in establishing his bar by reason of the statute of limitations. 
The court erred in withfrawing the cause from the jury; the 
defendant should have proceeded with his evidence, and the trial 
‘should have progressed on the facts. 

Reversed and remanded. The other judges concur. 


a 





Joun Hoxtrman, Appellant, v. J. C. CaBanne, Respondent. 
1. Evidence — Witnesses — Opinions — Rebuttal.— Witnesses should not give 


their opinions upon the truth of a statement by another witness, though they 
may do the same thing in effect by denying the fact stated. 


, Appeal from St. Louis Circuit Court. 
The facts appear in the opinion of the court. 
Lackland §& Martin, for appellant. 


The court admitted illegal and improper, testimony of the 
respondent. He is asked this question: ‘‘ Then was Mr. Black’s 
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statement true or not?”? (Black had before testified on the part 
of the appellant.) This question was objected to, but the objec- 
tion was overruled, and the witness was allowed to state that 
Black’s statement was not true. The court or jury are to be the 
judges of the truthfulness of a witness’s statement, and not an 
Opposing witness. 


Slayback § Spencer, for respondent. 


Buss, Judge, delivered the opinion of the court. 


Plaintiff sues for loss of a horse, and charges that, as keeper of 
a livery stable, he loaned defendant for hire a horse and cutter, 
and that, by the carelessness and negligence of defendant, the 
horse ran away, was wounded, and died of the wounds, and the 
cutter was damaged. Defendant denies that the running away 
was caused by his negligence, and for second defense alleges that 
it was caused by the negligent harnessing by plaintiff’s servants. 
The jury found for the defendant. The court gave all the instruc- 
tions asked upon both sides, which were substantially alike. The 
plaintiff, in his brief, objects to some of the instructions given at 
the instance of the defendant, but it does not appear from the 
record that he excepted when they were given; hence, we cannot 
consider them even if they were erroneous. (‘Thomas v. Erskine, 7 
Mo. 213; Boyce v. Prickard, 81 Mo. 530, and other cases.) The 
plaintiff did except to one question propounded to the defendant 
as a witness. One of the plaintiff’s witnesses had testified that 
defendant called at the stable the day after the accident, and got 
another horse and sleigh, and said ‘‘ he did not think he ought to 
pay for the horse’? —z. e., the one hurt. The next question is: 
“Did you see him after that?”? Answer. ‘‘ Yes, sir; he came 
to hire a carriage, and we talked about his paying for the horse. 
He said, ‘ Well, I have got two or three horses down at Harring- 
ton’s; he can have one of them.’ ?? When the defendant testified, 
he denied making this statement, and was asked, ‘‘'Then was 
Mr. Black’s statement true or untrue?”’ Answer. ‘‘ It was true.” 
This question was excepted to, though the ground of objection was 
not given. 
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The matter was of no importance whatever, and had nothing to 
do with the issue. The petition was not based upon a promise to 
deliver another horse, and it did not matter whether Black’s state- 
ment were true or untrue; but even if that promise were in issue, 
the question was simply informal, and its answer could not have 
materially affected the case. Witnesses should not give their 
opinions upon the truth of a statement by another witness, though 
they may do the same thing in effect by denying the fact stated. 

Judgment affirmed. The other judges concur. 





MEtvin L. Gray, Appellant, ». James Fox e¢ al., Respondents. 


1. Attorney at law— Privileged communications— Deeds and Notes.— An 
attorney at law cannot be called upon to testify respecting the condition and 
appearance of a deed of trust and the trust notes at the time when they were 
committed to him to bring suit of foreclosure upon. That the communica- 
tioys to the attorney were made in the form of deeds or notes, does not exclude 
them from the protection of the statute and the general principle affecting 
privileged communications. 


Appeal from St. Louis Circuit Court. 
Colvin §& Moody, for appellant. 
Donahue, for respondents. 


I. The knowledge which Colvin acquired in this case was by 
means of his employment as an attorney ; and whether this was 
by a verbal statement of the case, or by an inspection of the 
papers presented, is immaterial. (1 Greenl. Ev. §§ 240, 241; 
Brown v. Payson, 6 N. H. 446-448 ; Wheatley v. Williams, 1 
Mees. & W. 540 ; Coveney v. Tannahill e¢ a/., 1 Hill, 33 ; John- 
son v. Sullivan, 23 Mo. 480; Hill v. Lyon, 27 Mo. 576; 1 
Greenl. Ev. §§ 237-245; Gen. Stat. 1865, p. 587, § 7.) Com- 
munications made to an attorney employed to foreclose a mort- 
gage by advertisement and sale, such communication having 
relation to the business of the foreclosure, are considered as con- 
fidential communications between attorney and client, and they 
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are entitled to the protection of that relation. (1 Phil. Ev. 
pp. 144, 145, 148, notes 67, 69.) 


CURRIER, Judge, delivered the opinion of the court 


This is a petition in the nature of a bill in equity. It seeks to 
have two deeds conveying real estate in St. Louis set aside on 
the ground of fraud. The first deed that is sought to be set aside 
was executed by the defendant James Fox to James B. Hallam, 
as the trustee of Bridget Connelly, Fox’s sister, purporting to 
secure three promissory notes for $500 each, executed by Fox 
and payable to Mrs. Connelly. The second was executed by the 
sheriff, under an appointment by the court to carry into effect the 
trust created in the first deed. The answer put in issue the alle- 
gations of the petition charging fraud. At the hearing, John W. 
Colvin was called as a witness for the plaintiff, and testified that 
he was a lawyer; that Fox and Mrs. Connelly applied to him to 
foreclose the aforesaid deed of trust, and that he took the busi- 
ness in charge and procured the appointment of the sheriff, on 
application to the Circuit Court, in place of the original trustee, 
to execute the trust. The defendants objected to the witness 
stating the condition and appearance of the notes and deed of 
trust at the time they were exhibited to him, on the occasion of 
his employment, on the ground that he was consulted as an attor- 
ney. The objection was sustained by the court, and the testimony 
ruled out. The plaintiff’s counsel then asked the witness whether 
the notes were at that time in blank or filled up. This question 
was objected to by the defendants on the same ground. The court 
sustained the objection and excluded the testimony. The only 
specific ground of exception to the action of the Circuit Court 
urged in the appellant’s brief filed in the cause is based on its 
action in excluding testimony as above stated. It is insisted that 
the witness, in his relation to Fox and Mrs. Connelly, was not 
necessarily acting as counsel or attorney, and that, if he was, the 
testimony sought to be elicited did not require the disclosure of 
anything ‘‘ communicated” to him, or his ‘‘ advice thereon,” 
within the meaning of the statute. (Gen. Stat. 1865, p. 587, 
§ 8.) Colvin was an attorney, and was applied to by Fox and Mrs. 
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Connelly to transact professional business in their behalf, involving 
not merely the drawing of papers and general counsel, but an appli- 
cation to the court for an order appointing the sheriff in the place 
of the original trustee to carry into effect the purposes of the trust 
deed. It is very clear that he was approached in his professional 
character as an attorney to transact legitimate professional busi- 
ness, and that he acted and was communicated with in that char- 
acter ; and it is hardly less obvious that whatever communications 
were-made to him in that character were privileged and under the 
protection of the statute. It has been held that where an attorney 
is consulted merely as a conveyancer, the communications made 
to him in that capacity come within the rule of protection, even 
though he was employed as the mutual adviser and counsel of both 
parties. (1 Greenl. Ev. § 241, and cases cited ) And it has been 
said that it would be most. mischievous if it could be doubted 
whether or not an attorney consulted upon a man’s title to an 
estate were at liberty to disclose a flaw. Such disclosures, it is 
apparent, would go far to defeat the purpose of the rule which 
requires that ‘‘the entire professional intercourse between client 
and attorney, whatever it may have consisted in, should be pro- 
tected by profound secrecy.” (1 Greenl. Ev. § 240.) 

In Brown vy. Payson, 6 N. H. 448, it was held by Judge 
Parker, upon an elaborate review of the authorities, that an 
attorney cannot be called upon to testify respecting the situation 
of an instrument at the time it was committed to him to bring a 
suit upon, as the notes and deed of trust in this case were com- 
mitted to Mr. Colvin to foreclose. To the same effect is Wheat- 
ley v. Williams, 1 Mees. & W. 533; and so in Coveney v. 
Tannahill e¢ a/., 1 Hill, 33. That the communications to Mr. 
Colvin were made in the form of written instruments, as deeds 
or notes, does not exclude them from the protection of the statute 
and the general principle affecting privileged communications. 
The particular form of the communication is unimportant. 

There was no error in the action of the court on this subject ; 
and as an inspection of the whole record fails to disclose any 
sufficient reason for disturbing the judgment of the Circuit Court, 
it is affirmed. The other judges concur. 
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C. W. Opermever ef al., Appellants, ». THE Guope Mutuat 
INSURANCE Company, Respondent. 


1. Insurance, Fire, action upon— Over-insurance—Forfeiture of policy, clause 
of, how construed.—In general, a previous or subsequent insurance without 
notice—in case of a policy requiring such notice, and with a clause forfeiting 
the policy in default of such notice—discharges the obligation of the insurance 
company. Such concealment is a fraud upon the company. And in an action 
on the policy, the insured will not be permitted to show that there was no 
fraud in fact, or even that the insurer, when the loss is less than the policy, is 
benefited by the over-insurance, by being required only to make contribution 
instead of paying the stipulated sum. But if a second policy, against which 
the contract stipulates, is itself a void one, or one that cannot be enforced, 
it will not avoid the first, notwithstanding the clause of forfeiture. The con- 
struction given to such covenants accords with their object—to take away from 
the assured any motive to destroy his property or to be lax in saving it. 

. Insurance, Fire—Over-insurance—Policies, to avoid the one sued on, should 
exist at time of loss.—To constitute 4 successful defense to an action on an 
insurance policy, it should appear that the policies relied upon to avoid the 
one containing the covenant of forfeiture existed and were in force at the time 
of the loss. 

8. Insurance, Fire— Clauses of forfeiture — Concealment of over-insurance at 
date of policy and afterward.—In determining the effect of clauses of for- 
feiture in policies of insurance, there is an obvious distinction between a con- 
cealment or false statement of facts existing at the commencement of the risk 
and a neglect of duty in regard to a matter occurring afterward. In the one 
ease the policy never takes effects the risk is never assumed, while in the 
other it is only interrupted. 

4. Insurance, Fire—Policy, action on—Over-insurance—Intention of assured— 
Amount of insurance at date of loss.—In an action on a policy of insurance, 
where it appeared that the assured intended to comply literally with the stip- 
ulations of his contract forfeiting his policy in case of over-insurance, bat 
that, having been notified that one of his policies would be canceled at a cer- 
tain time, he procured another. insurance of an equal amount, and it turned 
out afterward that the policy was not canceled until about a month after the, 
last insurance had been effected, thus making an over-insurance for a period 
terminating more than two months before the loss: held, that such a viola- 
tion of the policy did not discharge the defendant. 


to 


Appeal from St. Louis Circuit Court. 


Brockmeyer § Jones, and Bryan, for appellants. 


I. Where the over-insurance exists at the time of the fire; a 
recovery upon a policy containing conditions similar to those in 
the case at bar. will not be permitted. But no case can be found 
37—VOL. XLIII. 
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to the effect that a recovery cannot be had because of a tempo- 
rary over-insurance, where the over-insurance had ceased to exist 
at the time of the fire. (N. E. Fire & Marine Ins. Co. vy. 
Schettler, 38 Ill. 166; Mitchell vy. Lycoming Mut. Ins. Co., 51 
Penn. St. 409.) Although there has been a non-compliance 
with a condition, express or implied, yet when that non-com- 
pliance has ceased, and no damage has been caused thereby, 
there ceases to be any ground for enforcing a penalty or for- 
feiture because of this non-compliance. , (Powers v. Ocean Ins. 
Co., 19 La. 28.) 

II. The condition as to over-insurance in the case at bar must 
be regarded as a condition subsequent, the breach of which works 
a forfeiture or divests an estate, and as contradistinguished from 
the condition precedent, the performance of which is necessary 
to create an estate or right; and the construction by courts of 
justice never favors the divesting an estate or the destroying a 
vested right. (1 Phil. Ins. p. 469, § 870; zd. p. 460, § 835.) 

III. When we consider the design and object of limiting the 
amount of insurance to be held by the insured —that.it can only 
be to guard against his dishonest destruction of the property, and 
to secure his vigilant co-operation and interest in preventing its 
destruction, by leaving a considerable amount at his own risk — it 
becomes manifest in the case at bar that, though the letter of the 
condition relative to -over-insurance may have been violated, it 
could not have been in its spirit and essence, or in its substantial 
import. 


Rankin § Hayden, for respondent. 


The failure of the insured to notify the insurer of the policy 
subsequently taken out in excess of the amount allowed by the 
written stipulation of the policy, and to have the policy so altered 
as to admit the additional insurance, rendered the policy void. 
(Gilbert v. The Phoenix Ins. Co., 86 Barb. 872; Benedict v. 
Ocean Ins. Co., 31 N. Y. 889; Hardy vy. Union Ins. Co., 4 
Allen, 217; Rising Sun Ins. Co. v. Slaughter, 20 Ind. 520; 
David vy. Hartford Ins. Co., 13 Iowa, 69; Gale v. Belknap, 41 
N. H. 170; Kimball v. Howard Ins. Co., 8 Gray, 83; Bigler v. 
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The New York Ins. Co., 22 N. Y. 402; Conway Tool Co. v. Hud- 
son River Ins. Co., 12 Cush. 144; Simpson v. The Pennsylvania 
Fire Ins. Co., 88 Penn. St. 250; Hale v. Mechanics’ Ins. Co., 6 
Gray, 169; Murphy v. Atlas Ins. Co., 14 N. Y. 79; Mellen v. 
The Hamilton Fire Ins. Co., 17 N. Y. 609; Carpenter v. The 
Providence Mut. Ins. Co., 16 Pet. 495.) It matters little, so far 
as the present case is concerned, whether the printed clauses in 
the policy against over-insurance were ‘‘ warranties” or ‘‘ cove- 
nants.”” They were express in their terms, and by them the 
insured was bound to give notice of any additional insurance over 
the stipulated amount, and have the same indorsed on the policy 
or otherwise acknowledged in writing. It is idle to say that the 
over-insurance did not exist at the time of the fire. The object 
of the clauses against over-insurance is to provide against the 
temptation to destroy the property and get the insurance money. 
If the property was over-insured at any time during the life of the 
defendant’s policy, its risk was of course increased. Besides, 
the printed clause provides against other insurance, not at the 
time of the fire, but during the lifetime of the policy. If the 
provisions were merely against over-insurance at the time of the 
fire, the wording would be very different. 


Buss, Judge, delivered the opinion of the court. 


On the 15th of August, 1865, the defendant issued a fire 
‘insurance policy to the plaintiffs upon their mill for $3,000 — 
$1,500 upon the mill, and $1,500 upon the machinery — with the 
following clause in writing: ‘‘ Eighteen thousand dollars on same 
insured elsewhere, and two thousand additional to be insured, to 
be reported in total when required.”? The printed part of the 
policy contained the usual stipulations for notice and indorsement 
upon the policy or acknowledgment in writing of all previous 
and subsequent insurances, in default of which the policy should 
cease and be of no effect. 

The property was burned on the 27th of February, 1866, and 
this suit is to recover the $3,000 insurance. The defendant 
answers that the assured made other insurances of the property, 
which, with the amount already insured, exceeded the sum of 
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$23,000, and that said amount in excess was made without 
notice to the defendant, and without having it indorsed on the 
policy or acknowledged in writing, ‘‘ although the total amount of 
insurance contracted for in said policy, on said property, was not 
to exceed $23,000, and although it is agreed on, as a condition 
of insurance in said policy,” etc., setting forth the conditions of 
forfeiture. No reply at that time being required, the answer 
raised the issue whether more than $23,000 had been insured on 
the property, that amount being permitted by the clause in 
writing, before quoted. 

The evidence showed that at the date of the policy the total 
amount of insurance was $18,000, besides the policy issued by 
the defendant, and at the date of the loss only $12,000, includ- 
ing said policy. It also appeared that on the 13th of September, 
1865, the plaintiffs were insured in the Morris Company for 
$2,000, making the stipulated amount $23,000, and, on the 11th 
day of November following, in the ‘‘ National”? for $2,500, of 
which they gave defendant no notice, and about the middle of 
December, more than two months before the fire, some of the old 
policies were canceled, so as to bring the whole amount of insur- 
ance considerably within the amount stipulated. The plaintiffs 
undertook to prove that before they took the additional $2,500 
more than they had aright to take, one of the old policies for 
the same amount had been canceled, thus making not even a tem- 
porary over-insurance ; but they only succeeded in proving that 
in June, 1865, the agent of the company that had issued it came 
to inspect some additional improvements and told them he should 
cancel their policy at the end of the year, which was before the 
new. policy was taken; but it appeared he did not actually can- 
cel it until December, making an over insurance of more than a 
month. The Circuit Court treated this over-insurance, without 
notice or indorsement upon the policy, as a forfeiture, and ren- 
dered judgment for the defendant. The case is brought here 
by appeal, and that is the only question raised upon the record. 

The general doctrine that a previous or subsequent insurance 
without notice, in a policy requiring such notice, and with a 
clause of forfeiture like that of the defendant, discharges the 
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obligation of the company that insures, is well settled and 
universally recognized. That this should be the effect of the 
concealment, is not only a part of the contract, and obligatory 
upon that ground, but the forfeiture is reasonable and just. The 
insurer can never know the full extent of his risk unless he knows 
everything that bears upon that risk. He has a right to rely upon 
the interest of the assured to preserve the property, which he 
can never do if the latter shall be at liberty to so increase his 
insurance as to destroy that interest. To deprive the insurer of 
the aid of this powerful motive is a fraud upon him. He has 
contracted for that protection, and should receive its full benefit ; 
and the plaintiff shall not be permitted to show that there was 
no fraud in fact, that the property was well guarded, that the 
insured could not have prevented the loss, etc., or even that the 
insurer, when the loss is less than the: policies, is benefited by 
the over-insurance by being required only to make contribution 
instead of paying the stipulated sum. It is one of those con- 
tracts not regarded with the jealousy due to ordinary forfeitures, 
but it will be enforced according to its honest intent and fair 
interpretation. 

But there are some apparent, though not real, exceptions to 
this doctrine. The contract is to be enforced according to its 
spirit, not its letter merely. Thus, it is also well settled, though 
perhaps not with the same unanimity, that if the second policy, 
against which the contract stipulates, is itself a void one, or one 
that cannot be enforced, it shall not avoid the first, notwithstand- 
ing the clause of forfeiture. (Gale v. Belknap, 41 N. H. 70; 
Jackson vy. Massachusetts Ins. Co., 23 Pick. 418; Clark v. New 
England Mut. Fire Ins. Co., 6 Cush. 842; Rising Sun Ins. Co. 
v. Slaughter, 20 Ind. 520.) But see Carpenter v. The P. W. 
Ins. Co., 16 Pet. 495; Bigler v. New York C. Ins. Co., 22 N. Y. 
402; and Mitchell v. Lycoming Mut. Ins. Co., 51 Penn. 402, 
which seem to contradict the other opinions, at least so far as. to 
hold that the latter policy must be actually avoided by the insurer 
. before the first will be held valid. Thus it is seen that this cov- 
enant is not construed literally, for, if it were, any forbidden 
policy, whether it could be enforced or not, would release the one 
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containing the prohibition. The construction given such covenants 
fully acc@rds with their object—to take away from the assured 
any motive to destroy his property or to be lax in saving it. 

The Supreme Court of Illinois, in N. E. F. & M. Ins. Co. v. 
Schettler, 38 Ill. 166, have applied the principle to another 
state of facts. The plaintiff in error had insured the defendant, 
with a proviso in regard to other insurance similar to the one 
under consideration. During the year, the person insured, by the 
written consent of plaintiff’s agent, moved his store building and 
goods upon another lot in town. Before and after he so moved, he 
had three other policies upon the property, of which the plaintiff 
had no notice. The court held that the policy was not forfeited, 
for the reason that the removal of the store rendered the other 
policies worthless; and though there had been an over-insurance 
during part of the life of the plaintiff’s policy, yet, when the loss 
occurred, it was the only subsisting one, and therefore valid. 

Upon the effect of over-insurance, the Supreme Court of Penn- 
sylvania uses this language: ‘‘ The over-insurance was attempted 
to be surmounted by the alleged invalidity of the subsequent poli- 
cies. We think the court adopted the proper distinction: if they 
were void at the time of the loss, they constituted no obstacle; but 
if avoidable only by reason of some breach of condition enabling 
the insurers to avoid them, but which they had waived, the over- 
insurance undoubtedly existed.” (Mitchell v. Lycoming Mut. 
Ins. Co., supra.) / 

These last two cases expressly require, one by statement and 
the other directly, that the policies relied upon to avoid the one 
containing the covenant of forfeiture should exist and be in force 
at the time of the loss; and, upon an examination of the numerous 
authorities upon the general subject, I do not find one to contra- 
dict them. In the great body of the cases the over-insurance 
existed when the loss occurred, and the question could not be 
raised. 

Analogous to forfeitures for over-insurance are those that arise 
from selling the property. Such sale ends the insurance, both — 
because the insurable interest is parted with, and because it is 
contrary to the usual terms of the policy. And yet a sale, in the 
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ordinary sense of the word, has not that effect. The syllabus of 
Trumbull v. The Portage Canal Marine Ins. Co., 12 Ohio, 305, 
states the recognized doctrine: ‘‘ When the assured has contracted 
to convey the assured premises at a future day, upon payment of 
the purchase money, and between the date of the contract and the 
day of payment the premises are destroyed by fire, this is not 
such an alienation as would defeat the policy; that the plaintiffs 
had an insurable interest and the legal title, and an equity equal 
to the purchase money or the whole value of the premises, and, 
being in possession, they might recover upon the policy.”’ 

In Lane v. Maine Mut. Fire Ins. Co., 3 Fairf., Me., 44, upon a 
policy expressly stipulating against sale, when, during the exist- 
ence of a policy, a merchant sold the goods and leased the store, 
both of which were insured, and in about six months, and before 
the fire, took back both the store and the unsold goods, it was 
held that the policy was not forfeited. So, in Powers v. Ocean 
Ins. Co., 19 La. 28, the Supreme Court of Louisiana held that 
if insured property were sold, and, upon non-payment of the 
purchase money, were taken back, and afterward burned, the 
policy was good, notwithstanding the stipulation for forfeiture ; 
and that ‘‘ there was a suspension of the risk, but the risk revived 
as soon as the property reverted back to the plaintiff.” Our own 
court have held the same doctrine in Morrison’s Adm’r v. Ten- 
nessee M. & F. Ins. Co., 18 Mo. 262, though it was not neces- 
sary to go so far in Powers v. Ocean Ins. Co. 

Thus it is seen that the rigid rules of the English courts, in 
relation to express warranties, are not applied to stipulations for 
notices of subsequent insurances or to subsequent sales. They 
are contracts, to be enforced, like other contracts, according to 
their true spirit. 

There is an obvious distinction between a concealment or false 
statement of facts existing at the commencement of the risk and 
a neglect of duty in regard to a matter occurring afterward. In 
the one case the policy never takes effect—the risk is never 
assumed— while in the other it is only interrupted. I cannot 
find that it has ever been held that a temporary non-compliance 
with an express warranty even of itself works a forfeiture, unless 
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it is simultaneous with the commencement of the risk. It must 
have been in view of this distinction that courts have held, as 
before quoted, that the operation of a policy might be suspended 
and the risk re-attach, which could hardly be true if it never 
began to run ; though in N. E. F. & M. Ins. Co. v. Schettler it does 
not appear that it attached until after the removal of the store. 

The form of warranties in marine insurance, where they arose, 
was express, as that the assured ‘‘ warrants” this or that to be 
so, or ‘‘ warrants ”’ that such a thing will not be done, or that he 
will do or will not do this or that, and ‘‘ they were written on the 
face of the policy.” (Arnold.) The greatest strictness of fact 
or compliance was held to be necessary in such warranties. But 
many printed stipulations have come to be treated as warranties, 
and, where they relate to existing facts, are usually regarded as 
conditions precedent to liability for the loss. As to the future, 
the same strictness is not always required, and the inclination of 
of the courts to substitute the spirit of the contract for the letter 
is very apparent, and as far as possible these stipulations are 
taken out of the category of warranties, and some less stringent 
term applied to them. 

‘¢ Stipulations, though having the character of warranties and 
conditions, are to be reasonably construed in reference to the 

’ subject matter, and not captiously or literally.”’, (1 Phil. Ins. § 
872. See observations of Justice Shaw in Haughton v. Man. 
M. F. Ins. Co., 8 Mete. 114; also see Shaw v. Robberds e¢ ai., 
6 Ad. & El. 75; Mayall v. Mitford, zd. 670.) 

In the case at bar it is clear that the assured intended to com- 
ply literally with the stipulations of his contract. Having been 
notified that one of his policies would be canceled at a certain 
time, he procured another insurance of an equal amount. But it 
turned out that the policy was not canceled until about a month 
after the last insurance had been effected, thus making an over- 
insurance for.a period terminating more than two months before 
the loss. In holding this such a violation of the conditions of 
the policy as to wholly discharge the defendant, we think the Cir- 
cuit Court erred, and that its judgment should be reversed. 

The cause is remanded, the other judges concurring. 
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JosEpH Wein and Max. Wem, Defendants in Error, v. ©. H. 
TyLeR ef al., Garnishees of Henry Buckine, Plaintiffs in 
Error. | 


1. Garnishment — Indebtedness, when liable to.—In order that an indebtedness 
may be liable to garnishment, it must be absolutely due as a money demand, 
unaffected by liens or prior encumbrances or conditions of contract. 


Error to St. Louis Circuit Court. 


Upon trial of the cause in the court below, it appeared in evi- 
dence, on the part of the plaintiffs, that the garnishees made and 
delivered to the defendant, Bucking, a certain due-bill, of which 
the following is a copy: 

| ‘¢Sr. Lours, Mo., Movember 16, 1860. 


‘‘Due Henry Bucking one thousand dollars, in brandy, at five 
dollars per gallon. We will let him have one or two barrels of 
fine whisky on the above amount — this is for commissions. 

“¢C. H. Tyter & Co.” 


Upon this note plaintiffs endeavored to hold the makers liable 
as garnishees of the defendant. 

For other facts, vide same case, 88 Mo. 545, and the opinion 
of the court in this case. 


C. H. Chapin, for plaintiffs in error. 


I. A note or due-bill, payable in specific articles, in which no 
day or place of payment is mentioned, becomes due on a special 
demand of the articles specified at the debtor’s place of business, 
and such a contract becomes a money debt only after a demand 
and refusal to pay over the specified property. The defendants 
having made no demand, no right had accrued at the time the 
plaintiff in error was garnished. (Chit. Cont. 28, 33-5, 48 ; 
id. Eaton’s Sup. § 8, p. 228, § 12, p. 234; Weil e¢ al. v. Tyler 
et al., Garn., 388 Mo. 545.) 

II. A debt or note for specific articles cannot be garnished ; it 
is only a debt due in money that can be garnished. (Drake on 
Attach. § 550; Mims v. Parker, 1 Ala. 421; Wrigley v. Geyer, 
4 Mass. 102; McMinn v. Hall, 2 Tenn. 328; Smith v. Chap- 
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man, 6 Por. 865; Willard v. Butler, 14 Pick. 550; Blackburn 
v. Davidson, 7 B. Monr. 101; Weil e¢ al., v. Tyler e¢ al., 
Garn., 88 Mo. 545; Scales v. Southern Hotel, 37 Mo. 520.) 





Davis § Evans, for defendants in error. 


The judgment would have stood if it had been for brandy 
instead of money, or conditional. This is for brandy, subject to 
be made a money judgment upon failure of the garnishee to 
deliver the brandy to the plaintiff. (14 Lowa, 177-8.) 


WaGneER, Judge, delivered the opinion of the court. 


This case presents essentially the same state of facts that it 
did when it was here before. (38 Mo. 545.) We then held that 
the plaintiffs were not entitled to a money judgment against the 
defendants. 

On a re-trial there was no evidence of demand or refusal to 
pay in brandy, according to the contract of indebtedness, and the 
court instructed the jury that the plaintiffs could not recover. 
Verdict and judgment accordingly went for defendants. An 
appeal was taken to general term, and the judgment was reversed, 
upon what ground we are not advised. There is no dispute about 
the defendants (garnishees) owing the amount in property—they 
admit that in their answer—but the issue was taken on an absolute 
and unconditional indebtedness, which they denied; and there was 
no proof that they owed anything, otherwise than as expressed in 
the contract, which was to be discharged by the payment of brandy. 
It is evident that they cannot be held liable in this proceeding. 

There are exceptional cases reported, but it must be considered 
as settled law that, to hold a garnishee liable in attachment, the 
debt must be such as is due in money. (Drake on Attach. § 550, 
3d ed., and authorities cited. ) 

This court has said, in speaking on the subject, that in order 
that an indebtedness may be liable to garnishment it must be 
shown to be absolutely due as a money demand, unaffected by 
liens or prior encumbrances or condition of contract. (Scales v. 


Southern Hotel Co., 37 Mo. 520; Weil v. Tyler, 88 Mo. 545.) 
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The plaintiffs, surely, have an appropriate remedy, but they 
have mistaken it upon going to trial upon this issue. 

The judgment will be reversed and the cause remanded. The 
other judges concur. 





VALENTINE ef al., Appellants, v. E. W. Decker, Assignee, 
Respondent. 


1. Voluntary Assignment — Attachment — Attachment creditor claiming pro 
rata distribution.—In case of a voluntary assignment under the statute, it is 
not necessary that an express assent should be given on the part of the cred- 
itor to enable him to take under the assignment. This consent will be, pre- 
sumed. But the presumption is not absolute or conclusive, and he may, if 
he will, reject or repudiate an assignment. But he cannot claim a benefit 
under it, and at the same time attack it for fraud and attempt to destroy its 
validity. He must make his election, and either take under it or disclaim it. 
A creditor cannot attach property in the hands of an assignee, and afterward 
claim a distributive share under the assignment. 


Appeal from St. Louis Circuit Court. 


Geo. P. Strong, with Ledergerber, Bowman, and Colcord, 
for appellants. : 


Krum & Krum, for respondent. 


Waener, Judge, delivered the opinion of the court. 


Wiggin & Crowther, a mercantile firm doing business in the 
city of St. Louis, being in embarrassed circumstances and having 
a stock of goods in store, made an assignment, in accordance 
with the provisions of the statute of this State, to E. W. Decker, 
of all their goods, chattels, and effects, of whatever nature, in 
trust for the equal benefit of their creditors, share and share 
alike. The assignee gave bond in compliance with law, took 
possession of the property, filed an inventory of the assigned 
effects in the clerk’s office of the Circuit Court, appointed apprais- 
ers to appraise the property; notice was duly published, and all 
the proceedings were regularly conducted. With full ‘notice of 
these facts, Valentine & Co., the appellants, commenced an action 
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of attachment against Wiggin & Crowther, and directed the sheriff 
of St. Louis county to levy the attachment writ upon the stock 
of goods assigned, which were in the possession of the assignee ; 
and the sheriff, acting under the direction of Valentine & Co., 
sold the goods so taken out of the assignee’s possession, to 
satisfy their debt. 

After the goods were taken out of his possession, the assignee 
filetl his written notice with the sheriff, claiming the same, but 
Valentine & Co. refused to release them, and gave an indemni- 
fying bond to the officer and ordered him to proceed with the sale. 
Suit was subsequently brought on this bond by the assignee, and 
the same is still pending and undetermined. On the day appointed 
for the allowance of demands of the creditors before the assignee, 
the creditors appeared, and their demands were adjusted and 
allowed—the indebtedness exceeding the assets assigned. Valen- 
tine & Co. also presented their demand, the same upon which they 
had taken and sold the goods. The other creditors objected to 
the allowance of the demand, and the assignee rejected it. They 
then appealed to the Circuit Court, where the demand was again 
rejected and the decision of the assignee approved, and the mat- 
ter is now brought here. The real point presented is whether 
Valentine & Co., by their attachment suit, taking the property 
out of the hands of the assignee and selling the same, are pre- 
cluded from claiming any benefit in the assignment. 

It is not necessary that an express assent should be given on 
the part of the creditors to enable them to take under an assign- 
ment. Where an assignment is fair and valid, the legal estate or 
title will pass to the assignee without any assent expressed by the 
creditors, and neither a subsequent judgment or lien creditor will 
acquire any interest in the property assigned; nor can he attack 
the assignment unless upon the ground of fraud. This doctrine 
- flows from the common-law rule, that it is not necessary to the 
creation of a trust by deed, in favor of any persons, that the 
cestuz que trust should either be a party or assent to it. If the 
trust be for his benefit, the law presumes his assent to it till the 
contrary is shown. ‘‘ Deeds of trust,’? observed Chief Justice 
Marshall, ‘‘are often made for the benefit of persons who are 
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absent, and even for persons who are not in being. Whether they 
are for the payment of money or for any other purpose, no 
expression of the assent of the person for whose benefit they are 
made has ever been required as preliminary to the vesting of 
the legal estate in the trustee. Such trusts have always been 
executed on the idea that the deed was complete when executed 
by the parties to it.” (Brooks v. Marbury, 11 Wheat. 78.) 
But where, although a deed be made for a party’s benefit, his 
assent will be presumed, still this presumption is not absolute or 
conclusive, for the law will not force a party into a contract 
against his will. Therefore he may, if he will, reject or repudi- 
ate an assignment; and he cannot claim a benefit under it, and 
at the same time attack it for fraud and attempt to destroy its 
validity. He must make his election, and either take under it or 
disclaim it. He cannot be allowed to assail it when he thinks it 
is for his advantage so to act, and the next moment turn around 
and seek its benefits. If he desires to avail himself of whatever 
good there is in it, he must take the bad also. ‘To sanction the 
action of the appellants in this case would be to uphold injustice, 
and commit wrong upon the other creditors. They must be held 
responsible for their acts and the consequences necessarily flow- 
ing therefrom. When they sued out their attachment, and took 
the goods from the possession of the assignee, they attacked the 
validity of the assignment, and attempted to exclude and deprive 
~ all the other creditors of their distributive shares. If they suc- 
ceed in their proceeding, they swallow up and appropriate the 
assets; but, if they fail, can they be permitted, after having 
sacrificed the goods, perhaps at forced sale, and accumulated costs 
by their litigation, to come in on an equality with the other cred- 
itors for a pro rata share? The very proposition is monstrous, 
and its bare statement carries with it a sufficient refutation. If 
such a course is approbated it will hold out inducements to cred- 
itors to attach, and, if they are successful, they will sweep the 
entire estate, to the total exclusion of all others ; if not success- 
ful, they lose nothing, for they come in equally with the others. 
Such proceedings can meet with no favor in a court of justice. _ 
Judgment.affirmed. The other judges concur. 
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MarsHALL and Kitparrick, Respondents, v. THE THAMES FIRE 
INsURANCE CoMPANY, Appellant. 


1. Practice, Civil — Pleadings — Immaterial averments, need not be denied.— 
An immaterial averment of plaintiff's petition need not be denied, but a 
material averment must be, else it will be taken as confessed. In an action 
upon one of several insurance policies on a steamboat, the averment that she 
was worth more than all the insurance thereon is a material averment, and, if 
not denied in the answer, stands admitted. 

2. Practice, Civil— Pleadings — Instructions, must be taken together.— In con- 

‘sidering instructions given by the court, they must all be taken and construed 
together; and if they harmonize, and assert no inconsistent principle of law by 
which the minds of the jury could have been misled, they cannot be declared 
erroneous. 

3. Practice, Civil — Evidence—Verdict — Weight of evidence in civil and erim- 
inal cases.—In all civil cases, it is the duty of the jury to decide in favor of 
the party on whose side the weight of evidence preponderates, and according 
to the reasonable probability of truth; and such an instruction is proper in 
an action by steamboat owners on a policy of fire insurance, when the issue 
raised by the answer is whether plaintiffs caused the burning of the vessel. 


Appeal from St. Louis Circuit Court. 


The steamboat Magnolia was insured in the month of December, 
1865, and was destroyed by fire during the night of the 13th or 
14th of June, 1866 ; and this is one of a number of suits brought 
by her owners against various insurance companies on policies of 
insurance on the steamer. The facts pertinent to the issues of 
law decided may be gathered from the opinion of the ¢gourt. 


Gantt, Knox, and Rankin, for appellant. 


Sharp § Broadhead, and Glover & Shepley, for respond- 
ents. 


Waener, Judge, delivered the opinion of the court. 


Notwithstanding the voluminous record in this case, the real 
matter in controversy may be compressed within a very small 
compass. The issues framed by the parties made the result turn 
purely on questions of fact; and if there was no misdirection by 
.the court, or error in its ruling, the finding of the jury cannot be 
disturbed. The petition alleged that by the policy of insurance 
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the boat was valued at one hundred and sixty thousand dollars, 
and that at the time of its loss or destruction by fire it was of the 
value of one hundred and twenty-five thousand dollars, and more 
than all the insurance thereon. The defendant, in its answer, did 
not controvert this allegation, but averred as matter of defense 
that the burning of the said steamboat Magnolia, the boat described 
in the petition, was occasioned, caused, and brought about by the 
direct agency, procurement, contrivance, and direction of Marshall 
and Kilpatrick, the plaintiffs. The whole defense was distinctly 
staked upon that issue, giving the defendant the affirmative; and 
all material allegations in the petition, which were well pleaded, 
stood admitted. The question of pleading is of essential import- 
ance in view of the instruction of the court, which will presently 
be adverted to. It may not be easy to define on all occasions 
what are material averments in a petition. An immaterial aver- 
ment need not be denied, but a material one must be, else it will 
be taken as confessed. The practice act requires that the plain- 
tiff shall make in his petition a plain and concise statement of the 
facts constituting his cause of action; and when issue is intended 
to be joined upon those facts, the answer of the defendant must 
contain a special denial of each material allegation. Under the 
common-law system of pleading, if the joinder was on an imma- 
terial issue, the court would award a repleader. 

The allegation that the boat was worth one hundred and twenty- 
five thousand dollars was immaterial, and required no denial. 
But is the same true of the further averment that she was worth 
‘¢more than all the insurance thereon?”? The statement was 
of consequence, because there was other insurance on the boat 
besides the policy of the defendant, and it became necessary to 
show the relation which the value of the boat bore to the amount 
of insurance. For if the amount of insurance was greater than 
the value, the plaintiffs could only recover in the proportion that 
the value bore to the boat. The instruction complained of told 
the jury ‘‘that it stands admitted by the pleadings in the case 
that the value of the steamboat Magnolia, at the time of the fire 


which destroyed her, was greater than the whole amount for which - 


she was insured.’ 
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I have no doubt about the correctness of the instruction. The 
allegation was, in substance, that the boat was worth more than 
the whole amount for which she was insured ; and had there been 
a denial interposed — if the plaintiffs had not proved the truth of 
the statement, or it had been proved to be untrue—no recovery 
could have followed, except for the proportional part which they 
might have shown themselves entitled to. 

The other instruction given for the plaintiffs was to the effect 
that it devolved on the defendant to prove to the satisfaction of 
the jury that Marshall and Kilpatrick, the plaintiffs, or one of 
them, burned the steamboat ‘‘ Magnolia,” or that they, or one of 
them, caused the said boat to be burned. This was objected to 
by the defendant, and the objection is based solely on the assump- 
tion that the word “satisfaction ” required a higher degree of 
proof than the circumstances of the case would warrant. I will 
consider this objection in connection with the two instructions 
given for the defendant. 

The first instruction given for the defendant is an unusually long 
one, and demands with great particularity, and, I may also add 
with precision, the rule of law relating to circumstantial evidence 
and its effect, and points out the difference between what will 
warrant a verdict in criminal and civil cases. It is as follows : 

‘¢The jury are instructed that the only issue submitted to them 
is, was the burning of the steamboat Magnolia occasioned, 
caused, and brought about by the direct agency, contrivance, and 
direction of the plaintiffs, Marshall and Kilpatrick? In deter- 
mining this issue the jury must take into account every fact and 
every incident connected with the burning, as detailed in the 
evidence admitted by the court, and decide according to what 
they consider the most probable conclusion from that evidence.” 

The instruction then gives the rule which obtains and governs 
in criminal cases, and in almost the identical language of the law 
writers, which is not necessary to be here copied, and concludes 
thus : 

‘* But in civil cases, if the jury be of the opinion, from the 
evidence, that the probabilities preponderate in favor of a par- 
ticular conclusion, they must find accordingly. And if in this 
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case the jury be of opinion, from the evidence, that it is more 
probable that the burning of the Magnolia was brought about by 
the procurement of the plaintiffs than that they were innocent of 
it, they must find the issue for the defendant.” 

The second instruction was : 

‘‘The jury is further instructed that if they believe from the 
evidence that the Magnolia was burned by any person or persons 
employed for that purpose by the plaintiffs, then the burning of 
said steamboat Magnolia was occasioned, caused, and brought 
about by the direct agency, contrivance, and direction of the 
plaintiffs, Marshall and Kilpatrick.” 

In considering instructions given by the court, they must be all 
taken and construed together; and if they harmonize, and assert 
no inconsistent principle of law by which the minds of the jury 
could have been misled, they cannot be declared erroneous. It is 
believed that it is the constant habit in this State to instruct juries 
that they must be satisfied, or that certain facts must be proved to 
their satisfaction. This is usually accompanied with language 
informing them that a preponderance of evidence is sufficient in 
civil cases, but that they must be satisfied beyond a reasonable 
doubt in criminal cases. In all civil cases it is the duty of the 
jury to decide in favor of the party on’whose side the weight of 
evidence preponderates, and according to the reasonable proba- 
bility of truth. Taking the two instructions together, they simply 
say to the jury that if they are satisfied from the evidence that it 
is more probable that the burning of the Magnolia was brought 
about by the procurement of the plaintiffs than that they are 
innocent of it, they must find for the defendant. This, I think, 
was a perfectly unexceptionable presentation of the law, and was 
sufficiently favorable to the defendant. 

I see no error committed by the court in excluding evidence 
which substantially prejudiced the defendant’s cause, or which 
would justify a reversal. The conversation between Susan Moore 
and Martha Parris concerning Holmes was rightly ruled out. 
That part of the answer of Captain Brown which stated that he 
would not have recommended the Atlantic & Mississippi River 
Steamship Company to give more than $60,000 for the Magnolia 
38—VoL. XLIII. 
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was properly excluded. What the witness would have been will- 
ing to give for her for a certain purpose, or what he would have 
recommended a company to give for her, was no test or criterion 
of value. They may not have wanted boats of her description, 
or they may have been engaged in a trade where it was not 
profitable to employ boats worth more than a certain amount. 
Therefore, the only true question was as to her marketable 
value, and the witness had previously given his opinion as to that. 

The testimony of Cable, which was ruled out, was clearly inad- 
missible. It purported to give his opinion in a case where evidence 
of opinion was not allowable, and the conversations of the officers 
which he detailed could not be made to affect the owners. It is 
not deemed necessary to notice further the objections. raised. 
Upon the whole case we have found nothing calling for interfer- 
ence. As no errors of law are discovered, we have no right to 
invade the province of the jury and question the verdict. With 
the concurrence of the other judges, the judgment will be affirmed. 





JAMES Harrison, Respondent, v. WAsHINGTON Marine Insur- 
ANCE Company, Appellant. 


1. Marshall and Kilpatrick v. Thames Ins. Co., ante, p. 586, cited and affirmed. 
Appeal from St. Louis Circuit Court. 


This case was submitted on briefs and argument in Marshall 
and Kilpatrick v. The Thames Fire Ins. Co., ante, p. 586. 


Gantt, Knox, and Rankin, for appellant. 
Sharp § Broadhead, and Glover § Shepley, for respondent. 
WaenerR, Judge, delivered the opinion of the court. 


This case involves the same questions, and the facts are alto- 
gether similar to those in the case of Marshall and Kilpatrick v. 
The Thames Ins. Co., (ante, p. 586.) 

For the reasons stated in that case, the judgment herein will 
be affirmed. The other judges concur. 
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Wit1aM Camp, Adm’r of Joun P. Camp, Appellant, v. Parrick 
D. Heetan, Respondent. 


1. Practice, Civil — Instructions.—Instructions presenting issues not raised by 
the pleadings, or not predicated upon testimony, are improper. 


Appeal from St. Louis Circuit Court. 
Isaac T. Wise, for appellant. | 
Slayback § Spencer, for respondent. 
CuRRIER, Judge, delivered the opinion of the court. 


The plaintiff sues upon a negotiable promissory note drawn by 
the defendant, and payable to the order of the St. Louis, Cairo 
& Johnsonville Packet Company. ‘The petition avers that the 
payees, for value, indorsed and delivered the note, while current, 
to John P. Camp, the original plaintiff, now deceased. The answer 
admits the execution of the note, but denies its transfer; denies 
that the party indorsing it was the treasurer or other agent of the 
packet company, having authority to indorse the note and pass 
the title; and then sets up, as an affirmative defense, that the note 
was obtained from the defendant through the fraudulent practices 
of the packet company’s agents, and that Camp had notice of the 
fraud at the time the note was negotiated. 

The trial was by jury, and resulted in a verdict and judgment 
for the defendant. The plaintiff brings the case here by appeal, 
and asks a reversal because of the admission of incompetent evi- 
dence offered by the defendant, and also upon the ground that the 
verdict was without evidence to sustain it. 

The main contest had reference to the transfer of the note to 
Camp. It was indorsed ‘‘F. Knobel, Treas.,”? and Knobel testi- 
fied to the genuineness of his signature; that he was the treasurer 
of the packet company, and, as such, indorsed, transferred, and 
delivered the note to Camp for value, and before maturity, acting 
therein with the knowledge and approval of both the president and 
vice-president of the packet company. ‘The president of the 
company also testified to the same general facts. There was no 
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evidence in conflict with this. The note and indorsement were 
read in evidence. 

It appeared that Camp loaned the packet company $55,000 
(less the discount), taking the company’s notes for that amount, 
and that the company’s president and treasurer turned over to 
him, as collateral security for the loan, notes which had been 
received in settlement of subscriptions to its stock, called stock 
notes—the note in suit being one of them—amounting in the 
aggregate to some $60,000. The defendant proved by Knobel, 
the treasurer, that a discount of one and a half per cent. per 
month was taken from the face of the principal notes. This 
testimony was objected to by the plaintiff, but the objection was 
overruled and the testimony given, an exception being saved. It 
is not apparent what bearing this testimony could justly have 
upon any issue made by the pleadings. It seems to have been 
admitted upon the idea that the discount, or the excess of it above 
legal interest, went to diminish to that extent the aggregate of 
the principal indebtedness, combined with the theory that the 
plaintiff could not recover upon the note in suit, in case he had 
been reimbursed from the other collaterals the amount of the 
original loan. An instruction was given to that effect, but the 
pleadings made no issue involving such an investigation. The 
answer does not aver or pretend payment or satisfaction, or allege 
usury. The defense is based upon wholly different grounds. 

The evidence objected to should have been excluded, and the 
instruction referred to was erroneous, as presenting an issue not 
raised by the pleadings. If this were otherwise, the instruction 
would still be bad as not being predicated upon testimony. It is 
sometimes difficult to determine whether there may be some slight 
evidence to support an issue, or whether there is none at all. The 
nearest approach to evidence, in the present case, of payment or 
satisfaction of the principal indebtedness, is found in the fact that 
Camp held an amount of collaterals nominally exceeding the 
original loan; and the testimony of Knobel, who states that Camp 
was to reimburse to the packet company any excess that he might 
collect on the collateral notes above the amount of the principal 
indebtedness, and then proceeds: ‘‘I cannot say whether he has 
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been paid back what he advanced or not. Taking out the dis- 
count, perhaps he has. Ido not think he got as much as the 
$55,000, but he may have done so. I resigned as treasurer, and 
I don’t know what he may have got after that.” 

The sum of this is that the witness does not know whether 
Camp had been reimbursed or not, although he may have been 
for aught he knew. Any other witness, however ignorant of the 
transaction, might have given testimony to the same effect. It is 
not testimony tending to establish the affirmative proposition that 
Camp had in fact been fully reimbursed the whole amount of his 
advances. 

The judgment of the Circuit Court is reversed and the cause 
remanded. The other judges concur. 





Aaron CuaFLIN ef al., Appellants, » SamvurL RosENBURG 
Pp 
(Smion Strauss, Interpleader), Respondent. 


1. Judgment affirmed. 
Appeal from St. Louis Circuit Court. 
T. 4. & H. M. Post, and Samuel Knoz, for appellants. 


Stewart §& Wieting, for respondent. 


CurRIER, Judge, delivered the opinion of the court. 


On an examination of the record, nothing is discovered in it 
changing the character of the case in any material particular from 
what it was when previously here, so far as the questions now 
pressed upon the attention of the court are concerned. These 
questions—and especially that respecting the action of the court 
below in refusing to give an instruction taking the case from the 
jury —were then elaborately argued by counsel, and carefully 
considered by the court; and that adjudication must determine 
the present disposition of the case. (42 Mo. 439.) 

On the authority of that decision, the judgment of the court 
below is affirmed; the other judges concurring. 








ST. LOUIS. 





The State of Missouri v. McKay et al. 





STaTE oF Missourt, Plaintiff in Error, v. A. J. McKay e¢ al., 
Defendants in Error. 


1. Equity —Railroad, sale of —Act of Legislature confirming—Rescission and 
cancellation — Jurisdiction.— Where, pending a bill in equity for rescission 
of the sale ofa railroad by the governor, and also for an account and for 
damages, an act was passed by the Legislature confirming the sale, although 
the act isa complete bar to that part of the petition which demanded rescis- 
sion, yet the court is not thereby deprived of all jurisdiction of the cause, but 
jurisdiction will be retained and justice administered as to the remaining por- 
tion of the petition. 

2. Equity— Railroad, sale of —Reseizure under clause of forfeiture in deed, 
does not ratify.—After sale of a railroad by the governor, under an act of the 
Legislature, his seizure of the same, under and by virtue of a clause of for- 
feiture contained in the act and the deed of conveyance, was not an admission 
by the State that the sale and transfer were legal, nor did the seizure amount 
to a ratification of the sale. In the sale, the governor was not acting in his 
political or executive capacity, but merely as a special agent; and the duty 
might have devolved upon any other person as well. And if he proceeded 
beside the law or outside the law, the State would not be bound by his tor- 
tious acts or trespasses. 

8. Equity — Railroad, sale of — Reseizure by governor— Clause of forfeiture 
like one of re-eniry by landlord.—Where, after the sale of a railroad by the 
governor, seizure was made on account of a non-compliance with the terms 
of the contract, for the purpose of foreclosing the State’s lien or mortgage, 
the clause of forfeiture was not distinguishable in principle from one of 
re-entry by a landlord for condition broken; and such seizure, even if in all 
respects legal and regular, did not deprive the State of any previous existing 
right. 

4, Equity— Railroad, sale of, by commissioners— Action for rescission, 
account, and damages — What damages plaintiff is entitled to, and against 
whom.— If the commissioners for the sale of a railroad combined and confed- 
erated with other persons in the purchase of the property, the State will be 

\ entitled to whatever: speculations they made out of the sale; and the other 
persons, by entering into the league with the full knowledge of the facts, will 
also be amenable. 


Error to St. Louis Circuit Court. 
Wingate, Napton, and Knight, for plaintiff in error. 
Cline, Jamison §& Day, for defendants in error. 
Waever, Judge, delivered the opinion of the court. 


This was a petition in the nature of a bill in equity, filed by 
the attorney-general in behalf of the State, charging fraud in 
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the sale of the Iron Mountain Railroad, praying for an account, 
and asking for a rescission. The petition is very long, and sets 
forth with great minuteness, particularity, and detail, the cir- 
cumstances connected with the sale and transfer of the road, and 
the transactions which are alleged to be fraudulent. In sub- 
stance it recites, among other things, that in pursuance of a 
public act of the General Assembly of the State, entitled ‘‘ An 
act to provide for the sale of certain railroads and property by 
the governor, to foreclose the State’s lien thereon, and to secure 
an early completion of the Southwest Branch Pacific, the Platte 
Country, the St. Louis & Iron Mountain, and Cairo & Fulton 
railroads, of Missouri,” approved February 19, A. D. 1866, 
the defendants, Robert A. Watt and Bernard G. Farrar, 
together with one C. 8. Rankin, were appointed commissioners, 
to constitute a board of commissioners, for the sale of the St. 
Louis & Iron Mountain Railroad, its franchises, etc., under said 
act, and that they assumed and took upon themselves the duties of 
such commissioners, qualified themselves, and by reason thereof 
it became and was their duty, or that of a majority of them, to 
invite bids and proposals in writing for the purchase of said road 
and other property belonging thereto, and to award the same to 
the highest and best bidder or bidders therefor, to the end that 
the same might be sold for the highest market value, and for the 
use and interest of the plaintiff; that on or about the eighth 
day of November, A. D. 1866, said commissioners, in pursuance 
of notice previously given, received proposals in writing for the 
purchase of said St. Louis & Iron Mountain Railroad and its 
franchises, as follows, to-wit: from Messrs. Dinsmore & Co., 
$1,027,000; J. C. Fremont, $1,000,000; J. A. Sumner & Co., 
$750,000 ; the Southeast Missouri Railroad Company, $600,000 ; 
A. J. McKay, for himself and others, $550,000. 

It is further alleged and charged that said Watt and Farrar, 
commissioners as aforesaid, and composing a majority of said 
board, did not award said St. Louis & Iron Mountain Railroad, 
its franchises and appurtenances, to the highest and best bidder, 
as by law they were required and bound to do; but, on the con- 
trary thereof, they, knowing the great value of the road, with its 
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franchises and appurtenances, and the utter inability of the said 
McKay to pay the amount of his bid, or to extend, construct, 
and complete the road—one of the main objects to be accom- 
plished by the law providing for the sale—and well knowing that 
McKay was the lowest, and worst, and most irresponsible bidder, 
and against the protest of Rankin, the other commissioner, com- 
bined, colluded, and confederated with other persons, to-wit: 
with defendants McKay, Vogel, Simmons, and others; and, to 
enable such persons and themselves to realize out of the trans- 
action, at the expense and to the great detriment of the plaintiff, 
divers large sums of money, did, on or about the eleventh day of 
November, 1866, unlawfully, corruptly, and fraudulently award 
said road, its franchises and appurtenances above described in 
the proposal, to the said McKay, Vogel, and Simmons, they at 
the same time being the lowest and worst bidders therefor; and 
that the said property so awarded was actually worth the sum of 
two millions of dollars. 

It is further averred that all the defendants named in the peti- 
tion formed themselves into an association called a ‘‘ring,”? and 
that they raised large sums of money, to be expended to employ 
persons who were in the confidence of the governor of this State, 
and who were supposed to have influence with him, to procure his 
approval of the sale by the commissioners ; that by imposing on 
him, and keeping him ignorant of the real facts, and by resort- 
ing to corrupt appliances of which he was not advised, he was 
induced to approve, and did approve, the same. 

The petition also charges that the defendant, Thomas Allen, 
was fully apprised and knew of all the colludings and confedera- 
tions of the other defendants, and that the said award made by 
the commissioners was collusive and fraudulent, and that he had 
previously protested against the same as unjust, and that, not- 
withstanding the premises, he joined in the confederation, and 
agreed and undertook to assist in overreaching the governor, and 
in inducing him to approve the said award, with the expectation 
and understanding by and between him, the said Allen, and the 
other defendants, that the other defendants to whom the road 
might be conveyed should convey the road to him or give him a 
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controlling interest’therein, and that in pursuance of said agree- 
ment they did colorably transfer the road to him, for which he 
agreed to pay said defendants the sum of $375,000 as a bonus, 
of which the sum of $275,000 was payable in cash, and the sum 
of $100,000 in paid-up stock of said road. 

There is a further averment that, immediately after the 
approval by the governor, brought about by the collusive, fraudu- 
lent, and evil practices above referred to, the defendants sold and 
transferred the road, together with its franchises and appur- 
tenances, to the said Allen for the advancement or bonus as 
above specified. . 

The petition then prays that the sale may be set aside, and 
that the conveyance be surrendered up and canceled; that the 
defendants be required to render a full, true, and perfect account 
of the earnings of the road while in their possession, to be paid 
over to the plaintiff; and that a decree be finally rendered that 
the defendants pay such damages as the court may find have been 
sustained by the plaintiff; and that the said confederating defend- 
ants, and each of them, by the order, judgment, and decree of the 
court, be directed and required to account for, and pay to the 
plaintiff, all and every sum or sums of money so fraudulently 
obtained by them, and that the said $100,000 of paid-up stock 
in said road be decreed to belong to the plaintiff, and for general 
relief. 

The defendants filed an amended answer, in which they deny 
each and every allegation contained in the bill. In addition they 
set up two defenses in the nature of pleas in bar, wherein they 
allege: First, that after said sale, conveyance, and delivery of 
the road by the State to said McKay, Vogel, and Simmons, and 
during the pendency of this suit, the State seized and took into 
its possession said road, under and by virtue of the clause of for- 
feiture in the deed conveying the same, by means of which the 
sale was confirmed in the face of this bill, and the State retook 
the road and the title thereto, in confirmation of the conveyance 
to said McKay and others, and all those claiming by, through, or 
under them, and became again seized at law and in equity of the 
entire subject matter of this suit, the title to which reverted and 
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returned to the State. Second, that by the act of the Legislature 
of the State of Missouri, approved March 17, 1868, said State 
again approved said sale, and confirmed the title to said road in 
Thomas Allen, one of the defendants, to whom said road had 
been transferred by said McKay, Vogel, and Simmons, on condi- 
tion of Allen’s assumption of the mortgages for the balance of 
the purchase money given by said McKay, Vogel, and Simmons ; 
and that said State, in pursuance of said act, delivered and 
returned said road to Allen’s grantee, the Southeast Railroad 
Company, and thereby not only confirmed said sale to McKay, 
Vogel, and Simmons, but dealt with, disposed of, and placed the 
entire subject matter of this suit beyond the reach of the court. 
After the filing of the amended answer, the cause was dismissed 
as to Allen. 

These two pleas went in bar of the entire action, and, if they 
were good, ended the whole controversy. The counsel for the 
plaintiff interposed a demurrer to them, which demurrer was, by 
the court, overruled, and judgment was thereupon given for 
defendants. Plaintiff excepted, and now brings the case here by 
writ of error. It is admitted that the act of the Legislature con- 
firming the road to Allen is a complete bar to all that part of the 
petition which demands a rescission or cancellation, or reconvey- 
ance to the State. The road is now vested in Allen’s grantee by 
authority of law, and whatever disposition may be made, or view 
taken, of the other questions presented by the record, neither the 
road, its title, nor franchises, can be molested by the court. They 
have passed beyond its jurisdiction by an enactment of the law- 
making power. 

The position has been taken that, as a part of the bill has 
become nugatory by the Legislature withdrawing the res or 
subject matter from the cognizance of the court, the whole pro- 
ceeding must fall, and that there is nothing on which jurisdiction 
can attach. But this is not correct. When a court of equity 
once acquires jurisdiction of a cause, it will retain it to do full 
and complete justice. It will sometimes give damages which are 
generally only recoverable at law, in lieu of equitable relief, 
where it has obtained jurisdiction on other grounds. And so, 
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too, it will afford such relief as the altered situation of the parties 
or the subject matter requires, if sufficient remains to warrant 
equitable interference. (Holland v. Anderson, 88 Mo. 55; 
Wiswell v. McGown, 2 Barb. 270.) 

The jurisdiction was clear and undoubted at the inception of 
the suit, and, notwithstanding the change that has been made, it 
will be retained and justice administered as to the remaining por- 
tion, unless the whole cause is concluded by the matters pleaded 
in bar. 

And first it is insisted that the governor had no right to seize 
the road, unless there had been a transfer or sale in pursuance of 
the act authorizing the award and sale by the commissioners ; 
that the seizure was an admission by the State that the sale and 
transfer were legal, and that it amounted to a direct ratification 
of the same, and that the State having taken the remedy in her 
own hands, she is estopped from all further proceedings. This 
argument, to say the least of it, is ingenious and plausible, and 
might be entitled to some weight were it conceded that the gov- 
ernor was the State. But this broad proposition is not maintain- 
able. In some of the despotic governments of the old world the 
king or ruler may concentrate all power, and constitute essen- 
tially and emphatically the state; but in our republican forms of 
government this doctrine has never prevailed, and the governor 
or executive is simply the agent of the people, with powers and 
duties prescribed, defined, and limited by law. Whenever he acts 
in his executive sphere as such, in the mode pointed out by the 
constitution, and according to powers delegated by that instru- 
ment, his action may be binding, and he will not be personally 
amenable in the courts. But for abuse, a remedy must be sought 
elsewhere. In the sale of the roads, the governor was not acting 
in his political or executive capacity; he was not carrying out 
any of the powers delegated by the constitution ; he was simply 
acting as a special agent, in obedience to power committed to 
him by an act of the Legislature, who saw proper to intrust him 
with the particular function, but they might have devolved the 
duty upon any other person as well. That the power was given 
him to seize the road in a certain contingency, and proceed as for 
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a forfeiture, is true; and every presumption ought to be indulged 
in favor of the correctness of his action, as he was invested with 
authority to proceed upon information peculiarly within his knowl- 
edge; but if he proceeded beside the law, or outside of the law, 
the State would not be bound by his tortious acts or trespasses ; 
and the Legislature seems to have been of this opinion, for, in 
the confirmatory act, by which the road was re-delivered to Allen 
and his grantees, we find this provision: ‘‘The acceptance of 
possession of this road under this act and the provisions of this 
act shall be held to operate in bar of all demands for damages 
against the State, and any officer or agent thereof, on account of 
the seizure of the road by the governor.” The road was accepted 
on these express terms, and the acceptance was, consequently, a 
waiver of the whole question. 

But if the reseizure was in all respects legal and regular, the 
ground taken that it would operate as an affirmance of the sale, 
and preclude and estop the State from proceeding further, cannot 
be maintained. The authorities cited by the very able and learned 
counsel for the defendants do not sustain them. The best-consid- 
ered case among them is Leonard v. Morgan, 6 Gray, 412. That 
was an action on contract, by the assignee of one Warren, to recover 
back money paid by Warren for the purchase of the American 
House, in Springfield. Warren went into possession under his 
contract, and made leases of the estate, and paid the first four 
installments, and demanded a conveyance of the estate, which the 
defendants refused to make, claiming one year’s. interest on the 
installment which was due and payable before Warren could 
demand a conveyance. Warren did not pay or offer to pay the 
interest, and denied that the same was due. He afterward paid 
another installment of the purchase money, and continued in 
possession of the premises. The defendants subsequently ousted 
him, and took and retained possession, claiming the right to do 
so for their own security. Warren, and the plaintiff as his assignee, 
contended that the defendants’ refusal to convey, and taking and 
retaining possession, and ouster of Warren’s tenants, were acts 
inconsistent with the rights secured to Warren by the contract, 
and authorized him to consider the contract as rescinded; and the 
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plaintiff, in affirmance of such rescission, brought his action. The 
court held that the actéon would not lie; that the plaintiff should 
have strictly complied with his contract, and done whatever of duty 
devolved on him, and then, for a breach of contract by the defend- 
ants, a court of equity would have afforded appropriate relief. 
(Hunt v. Silk, 5 East. 449; 2 Pars. Cont. 492, note. ) 

I am unable to see how this case,.or indeed any to which refer- 
ence has been made, can help the defendants in the cause at bar. 
The seizure was made on account of non-compliance with the 
terms of the contract, for the purpose of foreclosing the State’s 
lien or mortgage. (Adj. Sess. Acts 1866, p. 114, § 14.) It was 
the institution of the remedy, reserved by the vendor, not distin- 
guishable in principle from a clause of re-entry by a landlord for 
condition broken, and deprived the plaintiff of no previous existing 
right. The court, therefore, erred as to this point. 

The next question necessary to be determined is, whether the 
act of the Legislature granting and confirming the road to Allen 
and his grantee divested the court of jurisdiction and operated as 
a dismissal of the suit. That such was not the intention of the 
Legislature is obvious, for the third section of the act expressly 
provides that ‘‘ nothing in this and the preceding sections shall 
be so construed as to prevent the State of Missouri from institu- 
ting any proceeding or prosecuting any suit now pending against 
any person or persons connected with the sale of said St. Louis 
& Iron Mountain Railroad and the Cairo & Fulton Railroad to A. 
J. McKay, John C. Vogel, and Samuel Simmons, for the recov- 
ery of any moneys of which the State may have been defrauded 
by said sale, or in any transaction connected therewith: provided, 
said proceedings shall in no wise affect the title of said Thomas 
Allen to said roads.”? This language is clear and explicit ; there 
is no room left for construction; the expression is unmistakable, 
and the object can only be defeated by showing that it is a saving 
or reservation repugnant to the preceding grant confirming the 
road to Allen and his grantees. It would require extraordinary 
astuteness and acumen to discover any such inconsistency or 
repugnancy. The act simply concedes to Allen the road, confirms 
the title to him, and puts him in that possession of which he had 
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been deprived by the seizure. It is a bar as to him, prevents 
rescission, and effectually extinguishes this .suit so far as the res- 
toration of the subject matter is concerned. But it does not 
prohibit the State from prosecuting her claim for the recovery of 
whatever she may have lost through the fraudulent acts, con- 
trivances, and confederations of faithless agents. . 

No rule of law is better settled than that an agent cannot be both 
buyer and seller, nor will he be permitted to speculate upon the 
funds or other subject matter confided to his care by the principal. 

Thus, in Jacques e¢ al. v. Edgell e¢ al., 40 Mo. 77, the plain- 
tiffs delivered to the defendants a lot of pork to be sold for 
them at a certain commission ; the defendants sold the pork at 
New Orleans, for the sum of $29,361.57; but with the money 
arising from the proceeds of the sale of the pork, the defendants 
purchased at New Orleans certain drafts on New York at a dis- 
count, and afterward sold them at St. Louis fora premium. The 
defendants realized on said drafts the sum of $2,209. They 
accounted for the sum for which they sold the pork, but failed to 
account for the profits made by reason of their purchase of the 
drafts, and this court held them liable, upon the principle that 
where an agent acts for an agreed salary or compensation he will 
be bound by the agreement ; and where there is no positive or 
express contract, a reasonable compensation will be implied, but 
in neither case will he be allowed to retain profits incidentally 
obtained in the execution of his duty. 

The principal is, in general, entitled not only to the bare 
amount of what has been received by his agent, but also to all the 
increase which has been made to his property; and, therefore, 
when a person is either actually or constructively an agent for 
other persons, all profits and advantages made by him in the busi- 
ness beyond his ordinary compensation are for the benefit of his 
employers. (Dunlap’s Pal. Ag. 49; Sto. Ag. § 211.) The 
law immediately converts the agent into a trustee for the amount 
thus wrongfully obtained, and will not allow him, while transact- 
ing the business of his principal or cestuz que trust, to derive 
a private benefit, to the injury of the person for whom he acts. 
(Boardman y. Florez, 87 Mo. 559. ) 
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Chancellor Walworth says that it is a rule of equity of univer- 
sal application, that no person can be permitted to purchase an 
interest in property where he has a duty to perform which is 
inconsistent with the character of purchasers. (Perry v. Bank 
of New Orleans, 9 Paige, 663; Van Epps v. Van Epps, zd. 
237-41.) The Supreme Court of the United States, after a 
most full and elaborate review of the authorities, has declared 
that the disability is a consequence of that relatiom which imposes 
on one a duty to protect the interests of the other, from the 
faithful discharge of which duty his‘own personal interest may 
withdraw him. In this conflict of interest the law wisely inter- 
feres. (Michoud e¢ al. v. Girod et al., 4 How. 252.) 

In the celebrated case of Davone vy. Fanning, 2 Johns. Ch. 
252, it was held that if a trustee, or person acting for others, 
sells the trust estate and becomes himself interested in the pur- 
chase, the cestuz que trusts are entitled, as of course, to have 
the purchase set aside. Chancellor Kent, in one of his most 
admired judgments, examined the whole question, and said: 
‘¢'That the danger of temptation does, out of the mere necessity 
of the case, work a disqualification ; nothing less than incapacity 
being able to shut the door against the temptation, where the 
danger is imminent and the security against discovery great; 
that the wise policy of the law, had, therefore, put the sting of 
disability into the temptation, as a defensive weapon against the 
strength of the danger which lies in the situation ; that the parts 
which the buyer and seller have to act stand in direct opposition 
to each other in point of interest; and this conflict of interest is 
the rock for shunning which the disability has obtained its force, 
by making the person who has the one part intrusted to him inca- 
pable of acting on the other side.” 

Now, it is perfectly true that individuals have the right to 
combine their means and capital for the purpose of purchasing, 
and if they resort to no unfairness, or are not privy to any breach 
of trust, the transaction will be legal, and they will not be guilty 
of any moral turpitude. But connivance or collusion on the 
part of third persons with agents or trustees, the object of which 
is to induce a betrayal of trust, in order that the confederating 
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parties may reap an advantage, cannot be allowed, and whatever 
the parties may have obtained by the illegal transaction, they 
will be responsible for to the defrauded principal. 

If the commissioners, Watt and Farrar, combined and confed- 
erated, as charged, with other persons, in the purchase of the 
property, the plaintiff, of course, will be entitled to whatever 
speculation they made out of the sale; and the other persons, by 
entering into the league with full knowledge of the facts, will 
also be amenable. The only matter of controversy on a retrial 
will be as to who is entitled to the $275,000 in money, the 
amount which the parties received as an advance on the sale to 
Allen, and the $100,000 in paid-up stock. Both parties must be 
heard on the facts. The State has the right to show that her 
interests have suffered and her rights have been impaired through 
the wrong of those to whom she committed the trust; on the 
other hand, the defendants will have the opportunity of showing 
that the transaction was fair and honest, and that their character 
has been unjustly aspersed. 

The judgment will be reversed and the cause remanded, to be 
proceeded with in conformity to this opinion. The other judges 
concur. 


[CONTINUED TO VOL. XLIV. ] 
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ACTIONS. 
See Practice, Crvrz— Actions. 
ADMINISTRATION. 
1. Administrator — Mortgages — Trusts.—Where the administrator of a mort- 


to 


gagee sold the property under the mortgage, and bought the property at such 
sale, and afterward sold it fora higher price, he did not thereby become a 
trustee for the mortgagor for the profits. He is a trustee for the beneficiary, 
but not for the debtor; as to the trust the debtor is a stranger. The admin- 
istrator stands in the shoes of the deceased ; and a mortgagee is not within the 
rule forbidding trustees or agents from purchasing estates with which they 
have been intrusted. If mortgagees are not, neither are their personal repre- 
sentatives. — W oodlee v. Burch, 231. 


. Administrator — Responsibility to estate— Semble: that an administrator 


of a mortgagee, who sells the property under the mortgage, buys it himself, 
and sells it at a higher price, may be held accountable to the estate for the 
profit arising from such purchase and sale.— Id. 


AGENCY. 


1. 


2. 


Agency — Consignment — Factor, sales by — Place of, how fixed.— Where 
a consignment is made to a factor for sale, unaccompanied with instructions 
from the principal, and in the absence of an established usage of trade to the 
contrary, it may be presumed that the produce is intended to be sold at the 
residence ofthe factor. The intent of the principal, which, in such cases, is to 
be gathered from the circumstances, alone fixes the character of the contract 
between the parties as to the place of sale, and the factor is not at liberty to 
disregard it.— Phillips v. Scott, 86. 

Agency — Consignee, shipment of produce to other markets by; when 
authorized —Usage of trade—A consignee residing in St. Louis has no 
authority, merely by virtue of the consignment, to ship produce to another 
market for sale. "Where evidence tends to prove the existence of a usage of 
trade which authorized commission merchants in St. Louis, in their discre- 
tion, to ship produce to other markets, an instruction to that effect might be 
given to the jury; but such usage, to be of any avail, ought to be so general 
and well established that it might for that reason be presumed to have entered 
into the contract, or that it had actually been brought home to the knowledge 
of the principal.— Id. 
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606 INDEX. 


AGENCY—( Continued.) 

3. Agency — Factor — Advancements by— Power to sell, in case of.—When 
a factor has made large advancements to his principal upon produce consigned 
to him, and disposal thereof becomes necessary to protect himself against loss, 
his discretion as to time, price, and place of sale, would be complete, and 
unlimited even by positive instructions. But if intended to be relied upon as 
a defense, such necessity should be properly pleaded; and the onus of proof 
would rest upon defendant to show such necessity. — Id. 

4. Agency — Evidence —Authority to receive lands on behalf of a bank in pay- 
ment of debts, how shown.—The authority of an attorney in fact of a bank to 
receive lands in satisfaction of drafts held by the bank, may be shown without 
proof of his appointment by a resolution or by-law of the board of directors. 
It may be inferred from the acts and conduct of the parties. And where the 
subsequent holder of the drafts accepted a transfer of the lands given in satis- 
faction thereof, and sold the lands under judicial proceedings against a prior 
indorser, to foreclose his right to redeem them, and received the proceeds of 
the sale, such acts are amply sufficient to show a ratification by the holder of 
the authority of the agent. And he cannot repudiate such an agreement 
between the drawer and the agent of the bank, even when made without his 
full knowledge and consent, and bring suit against the drawer for the remain- 
der of the drafts unsatisfied by the sale of the lands, unless the drawer be 
placed in as good a situation as when the lots were conveyed to the agent.— 
Norton v. Bull, 113. 

5. Factors, rights of, as against their principals, concerning property in their 
possession. — Parties in charge of gold dust as factors for another have no 
right to take their pay or compensation out of the gold dust. The gold 
dust is to be treated as property, and their compensation must be estimated 
in money.— McCune v. Erfort, 134. 

6. Insurance Companies — Agent — Authority.— The authority of the solicit- 
ing agent of an insurance company to take applications for insurance carries 
with it the legal implication of authority to fillup the application and do all 
those things which may be needful in perfecting it.— Combs v. Hannibal 
Savings and Insurance Company, 148. 

7. Insurance, Fire —Application— False representations and warranties — 
Agency.—Where an action on a fire-insurance policy was resisted, on the 
ground of false representations and warranties, in that the application of 
plaintiffs stated their title to the insured property to be an unencumbered fee 
simple, whereas it was in fact only an encumbered equitable title, testimony 
was competent showing that plaintiffs, before their application was drawn up, 
submitted to the inspection of the agent of the insurance company their title 
paper, being a bond for a deed on which a balance of one hundred dollars was 
then unpaid, and that the agent thereupon filled up the application in his 
own language, saying that it was “all right;” and that they, believing it to 
be so, signed the application without being aware of its peculiar phraseology, 
or that the answers “fee simple” and ‘no encumbrances” were in it. In 
this case the acts of the agent were the acts of the company, and his knowl- 
edge was theirs. And having taken the risks under such circumstances, 
knowing the facts, they cannot come in, after a loss has occurred, and avoid 
the policy by disproving the truth of their own statements, as contained in 
the application.— Id. 
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8. Damages, action for —Agency.—No principle in the law is better estab- 
lished than that for the negligence of fault of the agent or servant, while 
engaged in the principal’s service, the principal is liable.—Gass v. Cob- 
lens, 377. 

See IysuRANCE, 2. 

ARBITRATION AND AWARD. 

1, Arbitration —Award — Witness — Signature-— Where an award of arbitra- 
tors was filed in the office of the clerk of the Circuit Court without having 
any witness thereto, and was afterward taken out and the attestation of a wit- 
ness procured, such proceeding was held to be irregular and to receive no 
sanction from the law.— Field v. Oliver, 200. 


ASSIGNMENT, VOLUNTARY. 

1. Voluntary Assignment — Attachment — Attachment creditor claiming pro 
rata distribution.—In case of a voluntary assignment under the statute, it is 
not necessary that an express assent should be given on the part of the cred- 
itor to enable him to take under the assignment. This consent will be pre- 
sumed. But the presumption is not absolute or conclusive, and he may, if 
he will, reject or repudiate an assignment. But he cannot claim a benefit 
under it, and at the same time attack it for fraud and attempt to destroy its 
validity. He must make his election, and either take under it or disclaim it. 
A creditor cannot attach property in the hands of an assignee, and afterward 
claim a distributive share under the assignment.—Valentine v. Decker, 583. 


ATTACHMENTS. 

1. Property attached under different attachments— Priority, how settled — 
Duty of officer making levy.— The law (Gen. Stat. 1865, ch. 141, 3 50) pro- 
vides a mode of settling all questions of priority between different attaching 
creditors; and where the officer neglects these provisions and decides the 
questions himself, he does so at his own peril. And where he decides in favor 
of a void judgment, and pays over the money in his hands to satisfy it, and 
refuses to pay over to the holder of a valid judgment or attachment sufficient 
to satisfy such judgment or attachment, he commits a wrong for which he and 
his securities are responsible.— Howard v. Clark, 344. 

2. Garnishment — Indebtedness, when liable to.—In order that an indebtedness 
may be liable to garnishment, it must be absolutely due as a money demand, 
unaffected by liens or prior encumbrances or conditions of contract.—Weil 
v. Tyler, 581. 

8. Voluntary Assignment — Attachment — Attachment creditor claiming pro 
rata distribution.—In case of a voluntary assignment under the statute, it is 
not necessary that an express assent should be given on the part of the cred- 
itor to enable him to take under the assignment. This consent will be pre- 
sumed. But the presumption is not absolute or conclusive, and he may, if 
he will, reject or repudiate an assignment. But he cannot claim a benefit 
under it, and at the same time attack it for fraud and attempt to destroy its 
validity. He must make his election, and either take under it or disclaim it. 
A creditor cannot attach property in the hands of an assignee, and afterward 
claim a distributive share under the assignment.—Valentine v. Decker, 583. 

4. Vendor and Purchaser —Judgment sale —Attachment — Lien —Priority.— 
A bona fide purchaser of real estate who has failed to record his deed until 
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ATTACHMENTS—(Continued.) 
after a judgment is obtained against the vendor, but who records it before a 
sale under the judgment, will hold it against a purchaser under the judgment; 
and this is true of a judgment and sale in a suit by attachment. (Stillwell v. 
McDonald, 39 Mo. 282, affirmed.)-- Potter v. McDowell, 93. 


ATTORNEY AT LAW. 
See EvmeEnce, 22. 


B 


BAILMENT. 

See Agency. CARRIERS. 

BANKS AND BANKING. 

1. Revenue— National Banking Associations — Shareholders — Assessment of 
taxes — Construction of statute.—Under the provisions of the forty-first 
section of the act of Congress, approved June 3, 1864, amendatory of an act 
to provide a national currency secured by a pledge of United States stocks 
(U. S. Laws 1863-4, p. 112), the tax imposed by State authority upon share- 
holders in national banking associations must be specifically assessed against 
the shareholders, and not against the capital of the bank itself. But the 
provisions of the “Act for the assessment and collection of the revenue in the 
State of Missouri,’ approved February 4, 1864 (Adj. Sess. Acts 1863, p. 69, 
#2 19, 20), are in consonance with the act of Congress in this respect. By 
these sections the assessment is distinctly and separately required to be made 
against the shares, and under these provisions the shareholders are liable.— 
Lionberger v. Rowse, 67. 

2. Revenue— Act of Congress of June 3, 1864— Proviso— Construction of 
statute.— The proviso of the forty-first section of the act of Congress of June 
8, 1864, prohibiting the imposition of any greater tax than is levied upon the 
shares of banks organized under State authority, is simply inhibitory of any 
unjust or unwise discrimination being made, by which the national banks 
might be oppressed or taxed out of existence, and thus prevented from per- 
forming their proper functions as fiscal agents of the government; and it is no 
insuperable objection to the State law because this prohibition is not embraced 
in it.— Id. 

8. Revenue — State National Banking Acts of 18€3— Obligation of Con- 
tract — Whether impaired by.— The national banks organized under the 
State law of 1863 do not come within the terms of the contract made by the 
State and the banks organized under the law of 1857. From the period in 
which they were re-organized the previously existing contract between them 
and the State was mutually dissolved, and was no longer binding on either 
party.— Id. 

4, Revenue —United States National Banking Act of 1863 — Limitation by, as 
to rate of State taxation — Construction of Statute The proviso of the 
forty-first section of the national banking act (U. 8. Laws 1863-4, p. 112), 
declaring that the tax upon the shares of the associations shall not exceed the 
rate imposed upon the shares of State banks, is not violated because two banks 
which have retained their distinctive State organization are taxed a less 
amount, according to their contract. The latter are exceptional cases, and 
not within the rules, spirit, or intention of the act of Congress. The banks 
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BANKS AND BANKING—(Continued.) 
referred to in that proviso were not spoken of in any restrictive sense, but 
meant to include all moneyed associations, savings and banking institutions; 
and the idea cannot for a moment be entertained that, because two banking 
institutions choose to rely on their charter and avail themselves of a special 
privilege guaranteed to them, therefore Congress ever contemplated that 
the whole moneyed capital of the State should be secured by a like exemp- 
tion.—Id, 

5. Bank Check — Presentment — Due diligence.— When the holder of a bank 
check is prevented, by a state of things beyond his control, from presenting the 
check, or sending it to be presented, for payment, a delay is excusable. But 
where a delay of some three months is had, a reason for it must be shown. 
This requirement of due diligence of the holder willnot be evaded by showing 
that the drawer had no funds in the hands of the drawee, unless it be made to 
appear that this want of funds was the result of some fraudulent act of the 
drawer or indorser. Ifthe maker or indorser has been guilty of some fraud- 
ulent act concerning the check, as if he has had no funds in the hands of his 
supposed depositary, and has made no provision to meet his check, or has 
fraudulently withdrawn his funds before the presentation of his check, he 
cannot avail himself of the laches of the payee or holder as a defense against 
the check.— Moody v. Mack, 210. 

6. Banks — Branch bank, parts of parent banks.—The branch banks estab- 
lished under the provisions of the act of the General Assembly entitled “An 
act to regulate banks and banking institutions, and to create the office of 
bank commissioner,” approved February 17, 1857 (Sess. Acts 1856-7, p. 14), 
were not distinct and independent organizations; they only formed parts of the 
parent banks authorized by the amendment to the constitution in relation to 
banking, approved January 23, 1857. (Sess. Acts 1856-7, p. 6.)—Merchants’ 
Bank v. Farmer, 214. 

7. Banks, liability of— Limitations as to time-——The act of the Legislature 
of February 15, 1864 (Sess. Acts 1863-4, p. 18), entitled ‘An act amendatory 
of the act to regulate banks and banking institutions,” which provided in sec- 
tion 3 of said act that all claims, dues, and demands of said banks not pre- 
sented within two years should be forever barred, saving the usual disabilities, 
did not establish so unreasonable a period of limitation that the Supreme 
Court will declare the law unconstitutional. As it was an act that attracted 
almost universal attention, and but a small quantity of notes were in circula- 
tion, the owners of the notes had ample time to protect themselves; and if 
they failed to exercise the diligence necessary for that purpose, their loss is 
atiributable solely to their own carelessness and neglect.— Stephens v. St. 
Louis National Bank, 385. 

See AceEncy, 4. 


BILLS AND NOTES. 

1. Note — Mortgage— Innocent indorsee— Title of, to land secured by.—A 
bona fide indorsee of negotiable paper received before maturity is not affected 
by any latent equities between the original parties to it. But this rule is an 
incident of its negotiability, and is established by the law merchant; and the 
indorsee by such indorsement acquires no legal interest in property conveyed 
by deed of trust to secure the note. The mortgagee retains the legal title; and 
if the deed of trust is fraudulent and void, the indorsee of the note cannot 
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BILLS AND NOTES—(Continued.) 
enforce it against an attaching creditor whose rights attached before the 
indorsement of the note.— Potter v. McDowell, 93. 
2. Note — Mortgage — Release.— Three indorsements were procured upon a bill 
of exchange payable at four months, and certain lands were mortgaged to the 
indorsers to indemnify them. At maturity of the bill, another, payable at three 
months, drawn and indorsed by the same parties, was procured and discounted, 
and the proceeds applied to the payment of the first bill; and two of the 
indorsers, without the knowledge of the third, caused satisfaction of the first 
mortgage to be entered of record: Held, that such an entry, without the con- 
sent of the the third indorser, constituted no release, and that the mortgage 
remained as security for the new bill..— Thornton v. Irwin, 153. 
8. Bank Check — Presentment — Due diligence.— When the holder of a bank 
check is prevented, by a state of things beyond his control, from presenting 
the check, or sending it to be presented, for payment, a delay is excusable. 
But where a delay of some three months is had, a reason for it must be shown. 
This requirement of due diligence of the holder will not be evaded by showing 
that the drawer had no funds in the hands of the drawee, unless it be made to 
appear that this want of funds was the result of some fraudulent act of the 
drawer or indorser. If the maker or indorser has been guilty of some fraud- 
ulent act concerning the check —as if he has had no funds in the hands of his 
supposed depositary, and has made no provision to meet his check, or has 
fraudulently withdrawn his funds before the presentation of his check — he 
cannot avail himself of the laches of the payee or holder as a defense against 
the check.—Moody v. Mack, 210. 
4. Promissory Note —Surety — Release — Extension.—In order to discharge 
a surety upon a promissory note, the creditor must do some act by which he 
deprives himself of the right of proceeding at law in the collection of the 
obligation; and an agreement to grant extension, to avail the surety, must not 
only be founded upon a sufficient consideration, but it must operate as an 
estoppel on the creditor sufficient to prevent him from bringing an action 
before the expiration of the extended time.—Headlee, Adm’r, v. Jones, 235. 
See EVENCE, 22. 


C 


CARRIERS. 

Common Carriers — Evidence — Way - bill — Manifest.— Action was 
brought to recover the value of three boxes of goods shipped at St. Louis, on 
board of one of defendant’s boats, to be delivered at the city of Leavenworth. 
These boxes were included in the bill of lading, and shipped, but not included 
in the receipt given at the point of destination. The court properly excluded 
a way-bill on the Hannibal and St. Joseph railroad, and the manifest of a 
steamboat plying between points on the line over which the goods had to pass, 
offered to explain the discrepancy between the receipt and the bill of lading.— 
Erb v. Keokuk Packet Company, 53. 

2. Carriers — Passenger — Damages — Contributory negligence.—In an action 
of damages for negligence, unskillfulness, or criminal intent, the settled prin- 
ciple now is that it ought to be left to the jury to say whether, notwithstand- 
ing the imprudence of the injured person, the defendant could not, in the 











INDEX. 611 


CARRIERS—(Continued.) 


exercise of reasonable diligence, have prevented the catastrophe.— Morrissey 
v. Wiggins Ferry Company, 380. 


8. Carriers — Passenger — Damages — Contributory negligence — Remote and 
direct cause of injury.—In a suit under section 2, ch. 147, Gen. Stat. 1865, 
if the evidence shows that the deceased only remotely contributed to the acci- 
dent, and that the agents and employees of the defendant were the direct and 
immediate cause, and might have prevented it by the exercise of prudence 
and care, the defendant is liable. — Id. 


4. Carriers, Common— Liability for losses caused by cold.—In an action 
against a common carrier for damages caused by the freezing of certain casks 
of wine, where it appeared in evidence that the cold weather was not the sole, 
nor entirely the proximate, cause of the injury, and that the loss would not 
have taken place nor the damage occurred had not the negligence and inatten- 
tion of defendant co-operated with the cold: Aeld, that plaintiff was entitled 
to recover for the loss of the merchandise. “Where no restriction is stipulated 
for, the common carrier is held liable as an insurer, and is responsible in that 
high degree of diligence commensurate with the duties he assumes. And his 
liabilities will extend to agencies which the violence of nature causes in con- 
sequence of his negligence or defective means.— Wolf v. American Express 
Company, 421. 

5. Carriers, Common —Act of God, losses caused by — Carrier responsible for, 
in what cases.— The act of God which excuses the carrier must not only be 
the proximate cause of the loss, but the better opinion is that it must be the 
sole cause. And when the loss is caused by the ‘“‘act of God,” if the negli- 
gence of the carrier mingles with it as an active and co-operative cause he is 
still responsible.—Jd. 


6. Carriers, Common — Damages caused by want of reasonable care, skill, and 
attention— Burden of proof.— After the damages to the goods have been 
established, the burden of proof lies upon the carrier to show that they were 
occasioned by the act or peril which the law recognizes as constituting an 
exemption; and then it is still competent for the owner to show that the injury 
might have been avoided by the exercise of reasonable skill and attention on 
the part of the persons employed in the conveyance of the goods. Such a loss 
will not be held to exempt the carrier from liability, but to have been occa- 
sioned by his negligence and inattention to duty.— Id. 

7. Carriers, Common— What degree of attention and care required, determined 
by the character of the goods.— The carrier must not only exercise diligence, 
but he must use that degree of attention and care which the occasion and sub- 
ject committed to his trust demand. "What would be sufficient care in case 
of ponderous articles, not liable to be deteriorated by exposure, might be the 
most palpable neglect in case of costly and perishable goods.— Id. 


CITY ORDINANCES. 

See Orprvances, Ciry. 
CONGRESS. 

See Sr. Louis, Crry or, 10. 


CONSTITUTION. 
1. Unconstitutional Law—Where a court could interpose.-—The unconstitu- 
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CONSTITUTION—( Continued.) 
tionality of a law must plainly appear before the court could interpose.— 
Stephens v. St. Louis National Bank, 385. 

' See RevenveE, 8, 9. Stature, CoNSTRUCTION oF, 8. 


CONTRACTS. 

1. Contract — Sale — Levy — Estoppel. —If, after an alleged purchase of 
goods, the vendees caused an execution to be levied on them as the property of 
the vendor, this was a solemn admission on their part that the goods were, at 
the time of the levy, the property of the vendor; and they are estopped from 
claiming the goods in any other way than by virtue of said levy, even although 
the evidence showed they did not intend by such levy to abandon their alleged 
purchase, and acted under advice from counsel that their title to the property 
would not be affected thereby.— Field v. Langsdorf, 82. 

2. Contracts — Assumpsit — Specific contract —Burden of proof.— Where 

“plaintiffs contracted to deliver to defendant a specific quantity of wheat, 
exceeding the amount actually delivered by them to defendant, they cannot 
recover anything in an action of assumpsit for the value of the wheat deliv- 
ered. But the burden of proving such a contract is upon the defendant.— 
Church v. Fagin, 123. 

3. Gold Dust —Value of, how estimated.— Gold dust has no established value, 
and is not a legal tender. It is an article of commerce, like other property ; 
and its value must be estimated in the lawful money of the country, and can 
only be ascertained by evidence of its value in such money.—McCune v. 
Erfort, 134. 

4. Contracts, rescission of, may be insisted upon, in what case.—Where, in a 
contract of sale of land, the defect or diminution or incapacity in the property 
is large, and substantial compensation cannot be made, the purchaser may, in 
proper time and way, insist upon a rescission of the entire contract. But 
where the substance of the contract can be executed, it will stand, and the 
remedy of the purchaser is in the way of compensation.—Hart v. Handlin, 171. 

5. Contracts, right of rescission of, need not be insisted upon—May be insisted 
upon at what time.—W here the purchaser has an undoubted right of rescission 
of his contract on discovery of the defect, he is not bound to exercise that right. 
He can affirm the contract and look to the vendor for compensation. He has 
his election to affirm or rescind the contract; but he is bound to make that elec- 
tion at once, on discovering the existence of the defect. He is not at liberty 
to hesitate and delay, and wait for a future view of his convenience or the 
market value of the property, before determining the question of his affirm- 
ance or rescission of the contract.— Id. 

6. Contract — Breach — Damages —Waiver.—Where a contract is entered into 
for the conveyance of a certain described parcel of land, for a valuable con- 

sideration, and the bargainor conveys to the bargainee other described and less 
valuable land instead, there is a manifest and material breach of the contract, 
and the bargainor is liable in damages therefor, unless there has been a 
waiver by the bargainee or an acceptance by him of something else in satis- 
faction.— Dougherty v. Stamps, 243. 

7. Contract — Breach — Damages — Fraud.—In such a case the question of 
fraud; suppressions, or misrepresentations, on the part of the bargainor, is 
immaterial so far as the bargainor’s right to recover such damages is concerned, 
— Id. 


~ 
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CONTRACTS—( Continued.) 

8. Contract — Breach — Rescission — Requisite vigilance.— Where a purchaser 
examines property before the sale is concluded, and occupies it for a month or 
so after the sale without manifesting discontent: semble, that it is then too 
late to complain or rescind the contract. The law expects purchasers to 
exercise a reasonable degree of vigilance in looking after their affairs, and 
that they will act with reasonable promptitude.—Zd. 

9. Evidence — Contract — Parol agreement.— It is a general rule that extrinsic 
evidence cannot be admitted to contradict, add to, subtract from, or vary, a 
written contract. Parties may, by a subsequent parol] agreement, upon a suf- 
ficient consideration, change the mode of payment or other terms of their 
written contract, or they may discard it altogether; and it makes no difference 
how soon after the execution of the written contract the parol one was made, 
if, in fact, it was subsequent, and not otherwise objectionable. But (where the 
written agreement was neither incomplete nor uncertain in its terms) the parol 
contract, to be admissible, must be independent, and not explanatory or con- 
tradictory, of the written one.— Bunce, Adm’r, v. Beck, 266. 

10. Contract—Fixtures—Permission to occupy land of another, effect of. —A 
building or other fixture which is ordinarily a part of the realty is held to be 
personal property when placed on the land of another by contract or consent 
of the owner; and it need not be a trade fixture.— Hines v. Ament, 298. 

1l. Contract — Land — Permission to occupy, equivalent to what.— The per- 
mission to occupy land for a series of years with certain property, and the 
direction to remove it, are equivalent to an original agreement to place it 
there. It is not to be confounded with the principle that a fixture placed 
upon land by a trespasser becomes a part of the realty.—ZJd. 

12. Promise, when implied.— The law implies a promise where there is an ante- 
cedent legal duty and obligation—as, where services are rendered on the 
employment of a party, the law will imply a provision on the part of the 
employer to make payment therefor. And the rule applies to employment 
of counsel by counties or their agents. But the facts showing such legal obli- 
gation must be made to appear.— Kelley v. Andrew County, 388. 

13. Contracts —Sale— Resale of goods forwarded — Money paid by mistake, 
action for.— Where defendant agreed to furnish plaintiff’s intestate with 
tobacco for resale by the latter, and by the terms of the contract the purchase 
money did not become due until after the resale was effected, and the testimony 
showed no pretense that the property was taken to sell on commission, or that 
it was in any event to be returned and the sale treated as ineffectual: held, 
that the provision in relation to the payment did not suspend the transfer of 
the title, but that the sale was complete and the title passed when the goods 
were delivered and the purchaser put in possession and control of them. In 
such case the property would, after the transfer, be at the risk of the plaintiff; 
and semble, that, in case of loss thereof by fire, plaintiff could not recover 
back money unadvisedly paid for the same by his clerk.— Blow, Adm’r, v. 
Spear, 496. 

14. Contracts—Sale— Property delivered to be paid for on resale, not returned 
in a reasonable time—Presumption.—W here property is sold and delivered, to 
be paid for upon a resale, the purchaser must either return the money or the 
property, whatever may happen in the meanwhile. If the property is not 
returned in a reasonable time, a resale will be presumed.—ZJd. 
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CONTRACTS—( Continued.) 

15. Contract, action on—Omission of stamp, effect of under acts of Congress, 
where evidence showed no intention to evade provisions of ihe acts.— Where 
defendant, in his answer to an action on a contract which was unstamped at 
the commencement of the suit, admitted the execution of the instrument 
without alluding to its legality under the stamp acts: Aeld, that he thereby 
admitted its validity, and, semble, that he could not raise that issue afterward ; 
and held, also, that even if he raised the question by the pleading, it was com- 
petent to show that the omission was not made “with intent to evade the pro- 

' visions of the act” of Congress requiring the stamp.— Whitehill v. Shickle, 
537. 

16. Contract agreeing upon no mutuality of losses, not a partnership.— Where a 
contract contained an express provision to indemnify one of the parties for all 
loss of capital advanced by him in the business during the first four months, 
and to pay him for the value of his services during that time, in case he 
should then leave, with the proviso only that he should, at the end of that 
time, make a correct exhibit of the business ; and the contract further stipulated 
that thereafter, if the business continued, there should be a mutual share of 
the profits and losses: held, that up to the expiration of the first four months 
no partnership existed under the contract.—ZId. 

17. Contract — Partnership, mutuality of losses necessary to.—To constitute a 
partnership between the parties themselves, there must be a communion of 
profits between them. A communion of profits implies a communion of losses. 
Neither reason nor authority seems to favor the rule that there may be a legal 
and valid partnership although one or more of the partners are guaranteed by 
the others against loss.— Id. 

18. Contract — Partnership — Covenant, action on may be had in law.—Even 
where a party to a contract was held to be a partner by the terms of the 
contract, yet, if it contained an express covenant to pay him his losses, or the 
amount of his advances less his receipts, at the end of a specified time, an 
action at law on the covenant may properly be resorted to, and a bill in 
equity calling for a settlement of partnership accounts is unnecessary.— Id. ».: 

19. Contracts — Averments — Penalty — Assignment of breaches.—A general 
statement that a party “totally disregarded all, and did not fulfill any, of the 
covenants and stipulations to be kept and performed, and made by him,” ete., 
is too general to support a demand at law, especially for a penalty. In 
claiming a penalty, specific breaches must be assigned. — Id. 

See InsuRANCE. LANDLORD AND TENANT. ORDINANCES, City, 4. 


CONVEYANCES. 

1. Vendor and Purchaser— Judgment sale—Attachment —Lien—Priority.— 
A bona fide purchaser of real estate who has failed to record his deed until 
after a judgment is obtained against the vendor, but who records it before a 
sale under the judgment, will hold it against a purchaser under the judgment; 
and this is true of a judgment and sale in a suit by attachment. (Stillwell v. 
McDonald, 39 Mo. 282, affirmed.) — Potter v. McDowell, 93. 

2. Conveyances — Mistakes in deeds — Equity — Relief — Purchaser with 

notice.—In all cases of mistakes in deeds, courts of equity will interfere as 

between the original parties, or those claiming under them in privity, such as 
personal representatives, heirs, devisees, legatecs, assignees, voluntary 
grantees, or judgment creditors, or purchasers from them with notice of the 
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CONVEYANCES—( Continued.) 
facts. And this is true even where the property embraced in the deed has 
been sold upon execution. But the mistake must be clearly proved, and the 
present indebtedness of him who executed the deed to the grantee therein 
must be established. And in case of such privity in a deed of trust given 
to secure an indorser who has paid the note indorsed, and is not otherwise 
reimbursed, the mistake set forth should be corrected.—Young v. Coleman, 
179. 

8. Conveyances, mistakes in— Equity — Relief — Estoppel.— Plaintiff in such 
an action is not estopped from securing relief because the land had been pre- 
viously sold under judgment execution in his favor, unless he directed the 
land to be sold, or received a portion of the proceeds.— Id. 

4. Conveyances — Deeds of trust— Surplus funds.—A party to whom land 
was conveyed subject to a deed of trust became thereby substituted to the 
place and right of the grantor, and as such was entitled to receive the surplus 
tunds remaining after the sale under the trust deed.— Reid v. Mullins, 306. 

5. Conveyances —City of St. Louis—Deed by Mayor need not recite his author- 
ity to act.— Where, under a resolution of the city council of St. Louis which 
directed the mayor to execute a deed of certain real estate to the legal repre- 
sentatives of A., and the deed was made to B. without stating that he was 
the legal representative of A., but recited that it was made under a compro- 
mise sale in pursuance of a resolution of the city council, naming the date 
when the resolution was approved: held, that the deed contained a good title 
on its face, and must be considered presumptive or prima facie evidence of 
title. Deeds by municipal officers acting under ordinances or resolutions of 
the law-making power of the corporation need not recite the ordinances or 
resolutions, nor show on their face that the contingency has happened which 
would authorize the sale.—Jamison v. Fopiana, 565. 

See Equity, 6. Mortgages anD DEEDS oF TrusT. SALEs. 


CORPORATIONS. 

1. Corporations — Railroad — Notice of appropriation and condemnation of 
land — What sufficient.— The “substance” and material matters of which the 
statute concerning the appropriation and condemnation of lands for railroad 
purposes (Gen. Stat. 1865, p. 852, 3 2) intended that notice should be given, 
are the proceedings to take measures to subject the property to the uses 
designated and say what damages shall be paid therefor. And where the 
publication notifies the owner that the petitioner will make application to the 
judge of the Circuit Court ata certain time and place, and the object sought 
to be accomplished is precisely and plainly stated, and the land, which is the 
subject of the proceedings, described, it imparts to him all necessary informa- 
tion, and apprises him of everything essential touching the premises.—Quincy 
and Palmyra Railroad Company v. Taylor, 35. 

2. Corporations — Liability for debts in excess of capital — Stockholding 
creditors — Construction of statute.— Where debts contracted by a corpora- 
tion in pursuit of its business exceeded the amount of its capital stock actually 
paid in, the directors are liable for such excess to such parties as really held 
debts against the company, under the provisions of section 20 of article I of 
the act concerning corporations (R. C. 1855, p. 374), even although the cred- 
itors were stockholders in the corporation.—Anderson v. Blattau, 42. 

8. Corporations, Railroad—Damages—Servant, injury to by fellow-servant.— 
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CORPORA TIONS—( Continued.) 

A servant of a railroad corporation who is injured by the negligence or mis- 
conduct of his fellow-servant can maintain no action against the master for 
such injury, unless the servant by whose negligence or misconduct the injury 
is occasioned is not possessed of ordinary skill and capacity in the business 
intrusted to him, and the employment of such incompetent servant is attrib- 
utable to the want of ordinary care on the part of the master.— Rohback v. 
Pacific Railroad, 187. 

4. Corporations, Railroad — Servants — Construction of statute.— Servants 
and employees of a railroad corporation are not to be included in the designa- 
tion “any person,” according to the true meaning of the act concerning rail- 
road companies. (Gen. Stat. 1865, p. 342, ch. 63, 3 38.)— Id. 

5. Corporations — Ordinances, validity of, how tested.—The real test of all 
“ordinances passed by an incorporated body is the intention of the Legislature 
in granting the charter. Corporations cannot make ordinances contrary to 
their constitution.— Ruggles v. Collier, 353. 

6. Corporations — Legislative and ministerial powers, delegation of.— There 

is a clear distinction between legislative and ministerial powers. The latter 

may be delegated; the former cannot. Legislative power implies judgment 
and discretion on the part of those who exercise it, and a special confidence 
and trust on the part of those who confer it.—ZJd. 

Hannibal Savings and Insurance Company — Membership— Stock depart- 
ment —Who may be insured in.— Section first of the charter of the Hannibal 
Savings and Insurance Company, which provides, substantially, that “George 
W. Kent,” etc., ‘and all other persons who shall hereafter become members 
of the company, shall be a body politic, for the purpose of insuring their 
farm buildings, live stock, dwelling-houses,” etc., is intended simply to give 
a leading object of the charter; and, under the provisions of other sections, 
the company may, in the stock department, insure without regard to mem- 
bership.— Hannibal Savings and Insurance Company v. Pipe, 407. 

8. Corporations — Stockholders — Individual liability — Construction of stat- 
ute. — Under the provisions of section 6, art. VIII, of the constitution of 
Missouri (Gen. Stat. 1865, p. 40), and section 11, chapter 62, of the General 
Statutes (Gen. Stat. 1865, p. 828, 311), which declare and provide for enforcing 
the liability of each stockholder, over and above the stock by him or her owned 
and the amount unpaid thereon, in a further sum at least equal in amount to 
such stock, such liability attaches to those who are actually stockholders when 
the execution is issued, and not to those who were stockholders when the debt 
was contracted, and who have transferred their stock in good faith to respon- 
sible parties.— McClaren v. Franciscus, 452. 

9. Corporations — Stockholders — Individual liability, when it can be resorted 
to.— The debt is in the first place the debt of the corporation, and not of the 
individual stockholder; and the remedy against the corporation must be 
exhausted and proved ineffectual before resort can be had to the private stock- 
holder.— Id. 

10. Corporations — Stockholders — Individual liability— Transfer of stock to 
irresponsible parties.— The law is well settled that no member of a corpora- 
tion can exonerate himself from liability, or defeat the claims of creditors, by 
transferring his interest to an insolvent person or a bankrupt. The members 
of a corporation, therefore, who would be liable, if they continued members, 
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CORPORA TIONS—( Continued.) 
to the creditors of the corporation, may still be treated as members if they 
have disposed of their interest to an insolvent, or with the view of exonerating 
themselves from their personal responsibility.—Zd. 

11. Charter—Corporations, acts of must be performed comformably to require- 
ments of charter.—The rule is well settled that corporations are the mere 
creatures of the law, established for special purposes, and deriving all their 
powers from the acts creating them. The corporate acts must not only be 
authorized by the charter, but these acts must be done by such officers or 
agents, and in such manner, as the charter directs.— City of St. Louis to use 
of Murphy v. Clemens, 395. 

See Justices’ Courts, 4. 


COUNTY ATTORNEY. 
See Orricers, 2, 3. 


COUNTY TREASURER. 
See Orricers, 4, 5, 6. 

COURTS, CIRCUIT. 
See Practice, Crvit. 


COURTS, CIRCUIT, ST. LOUIS. 
See Practicr, Crvi.— APPEAL, 5, 6, 8. 


COURT, COMMON PLEAS, OF GREENE COUNTY. 
See JURISDICTION, 5. 


COURT, COMMON PLEAS, HANNIBAL. 
See Justices’ Courts, 3. 

COURTS, COUNTY. 

1. County Court — Schools — Mortgages — Power of sale by court without 
notice — Construction of statute—Where the owner of land borrowed five 
hundred dollars of the County Court, and secured the amount, under the pro- 
visions of the school act of 1839, by mortgage of the land, the court properly 
ordered the sheriff to sell, and he properly proceeded to sell the premises 
without giving the mortgagor notice of their proceedings. (R. C. 1855, pp. 
1424-5, 33 23-27, 30.) The ten days’ notice mentioned in section 18 of the 
school act (R. C. 1855, p. 1424, 3 24) refers expressly to the order to give 
a new security or make such payment as is necessary for the security of the 
fund, and not to the fact that the interest or the mortgage note is due.— Hurt 
v. Kelly, 238. 

2. County Court — Mortgage — Power of Legislature.—The Legislature has 
power to authorize such a sale without notice, where the mortgagor, in the 
mortgage itself, gives express authority to that effect.— Id. 


COURT OF CRIMINAL CORRECTION. 

See HusBAND AND WIFE, 3, 4. Practice, CrrmmNAt, 5. 

COURT CLERKS. 

See Execution, 7. Manpamus, 1. Statute, Construction oF, 3. 

COURT, DISTRICT. 

1. Practice — District Court — Exception to action of.— Sections 27 et seq., 
chap. 169, Gen. Stat. 1865, relate exclusively to the practice and proceedings 
in the Circuit Courts, and have no reference to the District Court. That 
exceptions to the action of the District Court should be saved, in order to 
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COURT, DISTRICT—(Continued. ) 
bring causes to this court, would only be required by resorting to an act of 
judicial legislation. And, in the absence of any direct statutory requirement, 
there is no apparent reason why a party should be compelled to except in the 
District Court. A bill of exceptions will only lie to review a decision made 
at the trial of a cause; and if it be so framed as to show that the exception 
was taken to a decision in banc, made after the trial, an appellate court cannot 
look into it. Hence, this court will overrule a motion to dismiss an appeal 
for want of such exceptions. — Quincy & Palmyra R.R. Co. v. Taylor, 35. 

2. District Court— Power of Legislature to repeal statute concerning.— The 
Legislature has power to repeal chapter 135 (Gen. Stat. 1865), concerning 
District Courts. But, under section 12, art. VI, of the State constitution, 
no case can reach the Supreme Court, either by appeal or writ of error, except 

-- on final judgment taken from one of these courts; and the repeal of the law 
providing for their organization, while this constitutional provision remains in 
force, would effectually stop all cases from being brought to the Supreme 
Court.— Governor, Opinion in response to, 351. 

See Practice, Crvi.— APPEAL, 4, 5, 8. 

COURT, PROBATE. 

See JURISDICTION, 5. 

COURT, SUPREME. 

See PracticE—SvuPprEME Court. 

CRIMES AND PUNISHMENTS. 

See Practice, CRIMINAL. 

CRIMINAL LAW. 

See Eviwence, 10,11. HusBanp anp Wirz, 3,4. Practice, CRIMINAL. 


D 


DAMAGES. 

1. Dower, action for recovery of — Deforcement — Damages.—In an action 

under section 22, chap. 130, Gen. Stat. 1865, for the recovery of dower in cer- 

tain lands, it is the duty of the jury to find from the evidence before them 
what is the reasonable net yearly value of the land, without reference to any 
improvements, and after deducting the taxes, ifsuch land had been reasonably 
used by the owner; and it is for the plaintiff to prove the amount of damages 

she has sustained by reason of her deforcement.—Thomas v. Mallinckrodt, 58. 

Dower — Deforcement — Assessment of damages for, up to what time.—The 
design of sections 22 and 30, chap. 130, Gen. Stat. 1865, is that damages for 
deforcement shall be assessed up to the time when the report of the commis- 
sioners appointed to admeasure dower is approved by the court, and not 

merely till the time when the same is presented.—Id. , 

3. Corporations, Railroad—Damages—Servant, injury to by fellow-servant.— 
A servant of a railroad corporation who is injured by the negligence or mis- 
conduct of his fellow-servant can maintain no action against the master for 
such injury, unless the servant by whose negligence or misconduct the injury 
is occasioned is not possessed of ordinary skill and capacity in the business 
intrusted to him, and the employment of such incompetent servant is attrib- 
utable to the want of ordinary care on the part of the master.— Rohback v. 
Pacific Railroad, 187. 
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DAMAGES—(Continued.) 


4, Corporations, Railroad — Servants— Construction of statute.—Servants 
and employees of a railroad corporation are not to be included in the designa- 
tion “any person,” according to the true meaning of the act concerning rail- 
road companies. (Gen. Stat. 1865, p. 342, ch. 63, 3 38.) — Id. 


5. Damages, action for — Agency. —No principle in the law is better estab- 
lished than that for the negligence or fault of the agent or servant, while 
engaged in the principal’s service, the principal is liable. —Gass v. Cob- 
lens, 377. 

6. Carriers —Passenger — Damages —Contributory negligence.—In an action 
of damages for negligence, unskillfulness, or criminal, intent, the settled prin- 
ciple now is that it ought to be left to the jury to say whether, notwithstand- 
ing the imprudence of the injured person, the defendant could not, in the 
exercise of reasonable diligence, have prevented the catastrophe.— Morrissey 
v. Wiggins Ferry Company, 380. 


. 


7. Carriers — Passenger — Damages —Contributory Negligence — Remote and 
direct cause of injury. —In a suit under section 2, ch. 147, Gen. Stat. 1865, 
if the evidence shows that the deceased only remotely contributed to the 
accident, and that the agents and employees of the defendant were the direct 
and immediate cause, and might have prevented it by the exercise of pru- 
dence and care, the defendant is liable.—TJd. 


8. Practice, Civil— Instructions are to be taken together.—In an action for 
damages against a street-railway company for injuries resulting from the care- 
lessness and negligence of defendant, if it appeared that plaintiff in any man- 
ner directly contributed to such injuries by his own wrongful or negligent act, 
he cannot recover. And an instruction given to the jury after they had 
retired to consider of their verdict, omitting the element of contributory neg- 
ligence, if standing alone, would undoubtedly be bad. But if that point was 
fully met by other instructions, such omission would be no ground for 
reversal of the cause. Instructions are to be considered and construed in 
their combination and entirety, and not as though each separate instruction 
was intended to embody the whole law of the case.— McKeon v. Citizens’ 
Railway Company, 405. 

9. Damages—Street railways—Negligence causing death must be direct cause. 
—In actions, under the statute, against a railroad company, of damages for 
killing, caused by the negligence of defendant, the negligence of the deceased, 
in order to defeat the action, must have been the direct and proximate, and 
not the indirect and remote, cause of the death.— Meyer v. People’s Railway 
Company, 523. 

10. Carriers, Common— Liability for losses caused by cold. —In an action 
against a common carrier for damages caused by the freezing of certain casks 
of wine, where it appeared in evidence that the cold weather was not the sole, 
nor entirely the proximate, cause of the injury, and that the loss would not 
have taken place nor the damage occurred had not the negligence and inatten- 
tion of defendant co-operated with the cold: held, that plaintiff was entitled 
to recover for the loss of the merchandise. Where no restriction is stipulated 
for, the common carrier is held liable as an insurer, and is responsible in that 
high degree of diligence commensurate with the duties he assumes. And his 
liabilities will extend to agencies which the violence of nature causes in con- 
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DAMAGES—( Continued.) 
sequence of his negligence or defective means.—Wolf v. American Express 
Company, 421. 

1l. Carriers, Common — Damages caused by want of reasonable care, skill, and 
attention — Burden of proof.— After the damages to the goods have been 
established, the burden of proof lies upon the carrier to show that they were 
occasioned by the act or peril which the law recognizes as constituting an 
exemption ; and then it is still competent for the owner to show that the injury 
might have been avoided by the exercise of reasonable skill and attention on 
the part of the persons employed in the conveyance of the goods. Such a 
loss will not be held to exempt the carrier from liability, but to have been 
occasioned by his negligence and inattention to duty.—Id. 

See Contracts, 6,7. Pracrice, Crvit—AppeaL, 1,2. Rarmroaps, 4. 

DEEDS OF TRUST. 

See MortTGaGEs. 

DEMAND. 

See Practice, Crvit, 8. Practice, Crvi.—P.ieaprives, 4. 

DIVORCE. 

1. Divorce — Recrimination — Cross-petition.—In this State the rule has been 
long established that, in reply to an application for divorce, the defendant 
may allege, either by way of recrimination or cross-petition, the commission 
by the plaintiff of any offense that, by the statute, is made a cause for divorce. 
The least that can be required is that parties should come into court with 
hands so far clean that the opposite party is not entitled to the same redress 
against them. If both parties have a right to a divorce, neither party has. 
The court must discriminate between them; must say which is the injured 
party, and which is entitled to relief.— Hoffman v. Hoffman, 547. 

2. Divorce — Pragtice, Civil — Pleadings.—In a suit for divorce grounded upon 
absence without reasonable cause for the space of one year, the gist of the 
action is the willful absence without cause, and the petition should set forth 
facts which should advise the court that defendant has kept away against the 
will of the petitioner.—ZId. 

DOWER. 

1. Dower, action for recovery of — Deforcement — Damages. —In an action 
under section 22, chap. 130, Gen. Stat. 1865, for the recovery of dower in 
certain lands, it is the duty of the jury to find from the evidence before them 
what is the reasonable net yearly value of the land, without reference to any 
improvements, and after deducting the taxes, if such land had been reasona- 
bly used by the owner; and it is for the plaintiff to prove the amount of 
damages she has sustained by reason of her deforcement.—Thomas v. Mal- 
linckrodt, 58. 

2. Dower—Deforcement — Assessment of damages for, up to what time.—The 
design of sections 22 and 30, chap. 130, Gen. Stat. 1865, is that damages for 
deforcement shall be assessed up to the time when the report of the commis- 
sioners appointed to admeasure dower is approved by the court, and not 
merely till the time when the same is presented.—Id. 

8. Dower — Election, right of — Statute.— The right of election by the widow 
of her dower is a statutory privilege conferring new and important benefits, 
and outside of the statute has no existence. It must therefore be exercised in 
substantial compliance with it.— Price v. Woodford, 247 
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DOWER—( Continued.) 

4. Dower — Election, right of —Notice of —Construction of statute.— Section 
9 of the act concerning dower, R. C. 1855 (Gen. Stat. 1865, ch. 130, 2 9), pro- 
viding that the court shall cause notice to be given the widow, apprising her 
of her right of election, is directory only; and a failure to comply with this 
statutory requirement will not have the effect of enlarging the time within 
which the widow must make her election.—ZId. 


K 


EJECTMENT. 
See Lanp Tirtes, 1. Lmnrartions, 1. Practice, Crvir— Actions, 
4,5. Practice, Crvi.—P.eapines, 1, 8, 10. 


ELECTIONS. 

1. Elections, volunteer, of what effect.—The omission to hold an election in 
1866 could not be supplied by a subsequent one not provided for by law, and 
such election would be wholly void and of no effect.— State ex rel. McHenry 
v. Jenkins, 261. 

2. Election -— Contestant —Petition —Time of filing.—Under the provisions of 
the statute (Gen. Stat. 1865, ch. 2, 3 80), the petition of a party contesting the 
election of circuit judge will be dismissed unless the contestant present such 
petition to this court (or to a judge thereof in vacation) within forty days, and 
serve the contestee with a copy of the petition and notice within thirty days 
next succeeding the election. — Wilson v. Lucas, 290. 

See Orricers, 7. SrarTuTE, CONSTRUCTION OF, 3. 

EQUITY. 

1. Practice — Pleading — Joinder of causes of action — Equity — Ejectment.— 
Proceedings instituted by plaintiff for the purpose of vacating the title to real 
estate and vesting the same in himself, and at the same time to eject the 
defendant and have possession of the premises awarded to himself, are fatally 
erroneous on writ of error or appeal, and cannot be sustained. (Peyton v. 
Rose, 41 Mo. 257, cited and affirmed.)— Curd v. Lackland, 139. 

. Practice, Civil — Pleadings — Causes, legal and equitable — Misjoinder.— 
A petition containing in the same count a prayer for equitable relief, and also 
for rents and profits and for possession of the premises, is bad for misjoinder. 
The statute requiring the separate statement of legal and equitable causes of 
action should be strictly observed. But in such cases the equitable claim can 
be considered, and the rest of the petition may be treated as surplusage.— 
Young v. Coleman, 179. 

3. Conveyances — Mistakes in deeds — Equity — Relief — Purchaser with 
notice. —In all cases of mistakes in deeds, courts of equity will interfere as 
between the original parties, or those claiming under them in privity, such 
as personal representatives, heirs, devisees, legatees, assignees, voluntary 
grantees, or judgment creditors, or purchasers from them with notice of 
the facts. And this is true even where the property embraced in the deed 
has been sold upon execution. But the mistake must be clearly proved, and 
the present indebtedness of him who executed the deed to the grantee therein 
must be established. And in case of such privity in a deed of trust given to 
secure an indorser who has paid the note indorsed, and is not otherwise reim- 
bursed, the mistake set forth should be corrected. —Zd. 

40—vVOL. XLII. 
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EQUITY—{ Continued.) 

4. Conveyances, mistakes in — Equity — Relief — Estoppel. — Plaintiff in such 
an action is not estopped from securing relief because the land had been pre- 
viously sold under judgment execution in his favor, unless he directed the 
land to be sold or received a portion of the proceeds.—TId. 

5. Sale— Gross inadequacy of consideration — Fraud.—As a gencral proposi- 
tion, inadequacy of consideration is not of itself a distinct principle of relief 
in a court of equity. Nevertheless, where the transaction discloses such 
unconscionableness as shocks the moral sense and outrages the conscience, 
courts will interfere to promote the ends of justice and defeat the machina- 
tions of fraud.— Hannibal & St. Joseph Railroad Company v. Brown, 294. 

6. Equity — Action to set aside conveyance of land on ground of fraud, what 

circumstances warrant.— In an action to annul the conveyance of certain lots 

‘of land, given in exchange for certain shares of stock, on the ground that the 

conveyances were obtained through false and fraudulent representations and 

suppressions touching the financial standing, condition, and prospects of the 
company, and the value of its stock: held, that a court will not rescind such 

a contract without the clearest proof of the fraudulent misrepresentations, and 
that they were made under such circumstances as show that the contract was 

founded upon them.— Bryan v. Hitchcock, 527. 

Equity—Action to enjoin recovery in ejectment—Fraud—Prior possession. — 
A., the owner of certain real estate, many years after its purchase, discovered 
that the acknowledgment of the conveyance by the original grantor wag 
defective, and procured from B., his only heir, a quit-claim deed of the prop- 

erty. Shortly prior to the date of said deed, C., by false inducements, had 
obtained from B. another deed of quit-claim for the same property, and, 
some time after the making of the deeds, brought suit of ejectment against A. 
In an action to enjoin a recovery of C. in the ejectment suit, in consequence 
of such fraud: held, that A., as well as B., could properly institute proceed- 
ings in the injunction.— Smith v. Harris, 557. 

8. Equity— Assignment of naked right to property— Prior possession. — 
Although the grantor of real estate who was entitled to have the conveyance set 
aside for fraud cannot assign his naked right of action in order that his assigneo 
may sue in his own name, yet where the right of the assignee to the property 
did not depend alone upon the assignment, but his purchase, interest, and pos- 
session were long antecedent thereto, and the taking a deed from the assignor 
was only a step to protect that purchase, the grantor may proceed in his own 
name by injunction.—ZId. 

9. Equity—Railroad, sale of —Act of Legislature confirming—Rescission and 
cancellation — Jurisdiction.— Where, pending a bill in equity for rescission 
of the sale ofa railroad by the governor, and also for an account and for 
damages, an act was passed by the Legislature confirming the sale, although 
the act is a complete bar to that part of the petition which demanded rescis- 
sion, yet the court is not thereby deprived of all jurisdiction of the cause, but 
jurisdiction will be retained and justice administered as to the remaining por- 
tion of the petition.— State v. McKay, 594. 

10. Equity— Railroad, sale of —Reseizure under clause of forfeiture in deed 
does not ratify.—A fter sale of a railroad by the governor, under an act of the 
Legislature, his seizure of the same, under and by virtue of a clause of for- 

feiture contained in the act and the deed of conveyance, was not an admission 
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EQUITY—( Continued.) 
by the State that the sale and transfer were legal, nor did the seizure amount 
to a ratification of the sale. In the sale, the governor was not acting in his 
political or executive capacity, but merely as a special agent; and the duty 
might have devolved upon any other person as well. And if he proceeded 
beside the law or outside the law, the State would not be bound by his tor- 
tious acts or trespasses.— Id. 

11. Equity— Raiiroad, sale of — Reseizure by governor — Clause of forfeiture 
like one of re-entry by landlord.— Where, after the sale of a railroad by the 
governor, seizure was made on account of a non-compliance with the terms 
of the contract, for the purpose of foreclosing the State’s lien or mortgage, 
the clause of forfeiture was not distinguishable in principle from one of 
re-entry by a landlord for condition broken; and such seizure, even if in all 
respects legal and regular, did not deprive the State of any previous existing 
right. — Id. 

12. Equity — Railroad, sale of, by commissioners — Action for rescission, 
account, and damages— What damages plaintiff is entitled to, and against 
whom.— If the commissioners for the sale of a railroad combined and confed- 
erated with other persons in the purchase of the property, the State will be 
entitled to whatever speculations they made out of the sale; and the other 
persons, by entering into the league with the full knowledge of the facts, will 
also be amenable.— Id. 

13. Practice, Civil— Pleading —Joinder of causes in law and equity, how 
treated by courts.—W here plaintiff’s petition combined an action at law and 
a suit in equity, and the trivl was as of a proceeding in equity, a judgment 
rendered therein as though the trial had been that of a suit in ejectment can 
not be sustained. (Peyton v. Rose, 41 Mo. 257, cited and affirmed.) Either 
the chancery branch of the case must be rejected as surplusage, and a trial 
and judgment had as of a suit at law, or the law branch must be rejected, and 
a trial and judgment had in accordance with the rules of chancery practice.— 
Wynn v. Cory, 301. 2 

14. Practice, Civil — Recovery of land — Chancery — Relief — Ejectment.— 
Where the title to real estate has been vested in a grantee by a deed duly exe- 
cuted and delivered, and such deed has been lost or destroyed without being 
recorded, a court of equity will lend its aid to protect the rights of the grantee 
and those claiming under him, by enjoining the grantor and his heirs and legal 
representatives from selling the property, and by divesting them of the title 
and vesting it in the grantee or those entitled to it under him. But he must 
establish his title thereto by a bill in chancery, with an appropriate prayer for 
relief. Until this is done he cannot sue for possession of the land.— Jd. 

15. Practice, Civil —Pleadings —Answer — Negative pregnant — Ambiguity —* 

Construction of statute.—Where plaintiff’s petition alleged that “on or about 

the 9th day of March, 1852, Archibald Peery, being the owner of the land 

hereinafter described, in fee simple, made, executed, acknowledged, and deliv- 

ered to Henry W. Peery a deed by which he conveyed to said Henry W. 

the land in question,” and defendant’s answer thereto was in the following 

words: “The defendant denies that the said Archibald Peery, on the 9th day 
of March, 1852, or at any time before or since, made, executed, acknowledged, 
and delivered to Henry W. Peery a deed by which he conveyed to said Henry 

W. Peery said land or any part thereof:” held, that there was nothing about 
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EQUITY—( Continued.) 
the denial in the nature of a negative pregnant, nor was there any such 
ambiguity about it as to render it bad pleading under the present system; and 
that the construction given to the pleadings by the court in causing the 
answer to be stricken out was, in violation of Gen. Stat. 1865, p. 661, 3 37, 
strict and technical, and was unwarranted.— Id. 

ESTOPPELS. 

See Conrracts, 1. Equity, 4,9. Justices’ Courts, 2. 

EVIDENCE. 

1. Wills— Probate of —Evidence concerning.—The certificate of probate 
granted by the clerk of the County Court is not conclusive either for or 
against the admission of the will to probate; and without an order made by 
‘fhe County Court, at its next term thereafter, confirming his act, it would 
constitute no sufficient evidence that the will had been duly admitted to pro- 
bate. The probate of a will is a judicial act, the best evidence of which is the 
order of the court confirming the act of the clerk, and it is only to be ascer- 
tained by the records of that tribunal. But when recorded in the manner 
required by law, with the proof of its execution indorsed upon it and certified 
by the clerk, it may be inferred that the order of the County Court admit- 
ting it to probate had been made, although no certificate of such fact was 
attached to the copy produced in evidence.— Creasy v. Alverson, 13. 


2. Wills — Devise of lands— Mistake in description— Extrinsic evidence.— 
Where a devised tract of land was described in the will as “the west half 
of the northeast quarter of section thirty-three, township sixty, of range six, 
containing eighty acres, and situated in the county of Marion,” but this 
description showed that such a tract could not be located in that county, 
extrinsic evidence might properly be introduced to show that the west half 
of the northeast quarter of section three, in township fifty-nine, range six, was 
owned and claimed by the testator; that it was in Marion county, and adjoined 
another tract devised to the same son, while the tract described in the will 
was really in the county of Lewis, and owned and occupied by a different 
person altogether; and further, that the tract was improperly described in the 
will by a mistake of the person who drew it up.—ZId. 

8. Common Carriers — Evidence —Way-bill — Manifest.—Action was brought. 
to recover the value of three boxes of goods shipped at St. Louis, on board 
of one of defendant’s boats, to be delivered at the city of Leavenworth. 
These boxes were included in the bill of lading, and shipped, but not included 
in the receipt given at the point of destination. The court properly excluded 
a way-bill on the Hannibal and St. Joseph railroad, and the manifest of a 
steamboat plying between points on the line over which the goods had to 
pass, offered to explain the discrepancy between the receipt and the bill of 
lading.—Erb v. Keokuk Packet Company, 53. 

4, Land, value of — Evidence — Opinion of Witness.— The opinions of prop- 
erty-holders residing in the neighborhood where land is situated are admissi- 
ble evidence as to its value.—Thomas v. Mallinckrodt, 58. 

5. Practice, Civil — Evidence — Letters — Copies, where admissible. —Where 
a party to a suit failed to produce certain letters in response to a notice so 
to do, and there was sufficient proof that they had been deposited in the 
post-office and directed to the proper address, the presumption that they 
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EVIDENCE—( Continued.) 


had been received by due course of mail would, perhaps, be sufliciently 
strong to authorize the reading in evidence of copies. But in the absence 
of positive and satisfactory proof of that fact, there would be no error in 
excluding them.— Phillips v. Scott, 86 (89). 


6. Agency —Consignment— Factor, sales by — Place of, how fixed. — Where 
a consignment is made to a factor for sale, unaccompanied with instructions 
from the principal, and in the absence of an established usage of trade to the 
contrary, it may be presumed that the produce is intended to be sold at the 
residence of the factor. The intent of the principal, which, in such cases, is 
to be gathered from the circumstances, alone fixes the character of the con- 
tract between the parties as to the place of sale, and the factor is not at liberty 
to disregard it.—Jd. (91.) 

7. Agency —Consignee, shipment of produce to other markets by; when 
authorized — Usage of trade. — A consignee residing in St. Louis has no 
authority, merely by virtue of the consignment, to ship produce to another 
market for sale. "Where evidence tends to prove the existence of a usage of 
trade which authorized commission merchants in St. Louis, in their discre- 
tion, to ship produce to other markets, an instruction to that effect might be 
given to the jury; but such usage, to be of any avail, ought to be so general 
and well established that it might, for that reason, be presumed to have entered 
into the contract, or that it had actually been brought home to the knowledge 
of the principal.—ZId. (90, 92.) 

8. Agency — Evidence — Authority to receive lands on behalf of a bank in 
payment of debts, how shown.—The authority of an attorney in fact of a 
bank to receive lands in satisfaction of drafts held by the bank may be shown, 
without proof of his appointment by a resolution or by-law of the board of 
directors. It may be inferred from the acts and conduct of the parties. And 
where the subsequent holder of the drafts accepted a transfer of the lands 
given in satisfaction thereof, and sold the lands under judicial proceedings 
against a prior indorser to foreclose his right to redeem them, and received 
the proceeds of the sale, such acts are amply sufficient to show a ratification 
by the holder of the authority of the agent. And he cannot repudiate such 
an agreement between the drawer and agent of the bank, even when made 
without his full knowledge and consent, and bring suit against the drawer for 
the remainder of the drafts unsatisfied by the sale of the lands, unless the 
drawer be placed in as good a situation as when the lots were conveyed to the 
agent.—Norton v. Bull, 113. 

9. Evidence — Stale claim — Proof of solvency, showing payment of.—Testi- 
mony of defendant touching his solvency would be admissible as tending to 
prove the payment of a stale claim, where the question of payment is in 
issue; but not simply for the purpose of showing that nothing was due from 
himself to plaintiffs, where the amount sued for is admitted to have been 
unpaid.— Church v. Fagin, 123. 

10. Insanity—Presumptions — Burden of proof.—The question of insanity is 
always one of fact. Every man is presumed to be sane, and to possess a suf- 
ficient degree of reason to be responsible for his crime, until the contrary is 
shown; and to establish insanity as a defense it must be proved that at the 
time of committing the offense the defendant was laboring under such a 
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EVIDENCE—( Continued.) 
defect of reason, from disease of the mind, as not to know the nature and 
quality of the act he was doing, or, if he did know it, such as not to know that 
he was doing wrong. The burden of establishing the insanity of the accused 
affirmatively to the satisfaction of the jury rests upon the defense.— State v. 
Klinger, 127. 

1l. Insanity — Degree of proof required.— It is not necessary that the defense 
of insanity be established beyond a reasonable doubt; it is sufficient if the 
jury is reasonably satisfied, by the weight or preponderance of the evidence, 
that the accused was insane at the time of the commission of the act.— Id. 

12. Replevin — Evidence — Naked possession — Title-—Whaere p!sintiff’s title 
is denied, naked possession is not sufficient to maintain an action for the claim 
and delivery of personal property. The plaintiff must prove that he had a 
general or special property in the thing sought to be recovered.— Gartside v. 
Nixon, 188. 

18. Limitations —Adverse possession, what proof of required.—In an action of 
ejectment it is not necessary to the success of a defense under the statute of 
limitations that the adverse character of defendants’ possession should be 
brought home to the actual knowledge of plaintiff by affirmative proof. If 
the defendants’ possession be adverse to all others, open and notorious, and 
held by them under claim of title, it is sufficient in its character, whether 
plaintiff knew the facts or not.— Scruggs v. Scruggs, 142. 

14. Joint trespassers —Evidence —Complicity.—Any person who is present at 
the commission of a trespass, encouraging or exciting the same by words, 
gestures, looks, or signs, or who in any way, or by any means, counte- 
nances or approves the same, is in law deemed to be an aider and abettor, and 
liable as a principal; and proof that a person is present at the commission 
of a trespass, without disapproving or opposing it, is evidence from which, in 
connection with other circumstances, it is competent for the jury to infer that 
he assented thereto, lent to it his countenance and approval, and was thereby 
aiding and abetting the same.— McMannus v. Lee, 206. 

15. Evidence —Contract —Parol agreement.— It is a general rule that extrinsic 
evidence cannot be admitted to contradict, add to, subtract from, or vary a 
written contract. Parties may, by a subsequent parol agreement, upon a 
sufficient consideration, change the mode of payment or other terms of their 
written contract, or they may discard it altogether; and it makes no difference 
how soon after the execution of the written contract the parol one was made, 
if, in fact, it was subsequent, and not otherwise objectionable. But (where 
the written agreement was neither incomplete nor uncertain in its terms) the 
parol contract, to be admissible, must be independent, and not explanatory 
or contradictory, of the written one.—Bunce, Adm’r, v. Beck, 266. 

16. Sales — Declarations of by-standers.— The declarations of by-standers at a 
public sale are proper to be received in evidence, not only because they form a 
part of the es geste which show how the purchasers’ professions had affected 
the bidding, but also because the slightest circumstances are admissible in 
questions ot fraud.— Stewart v. Severance, 322. 

17. Revenue—Evidence— Tax books, certified copies of.—Where a witness 
testified, without objection, to the assessment and amount of city, State, and 

county taxes, and to the payment of them by himself, and there was no coun- 

tervailing proof in regard to the assessment and amount of taxes, the evidence 
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EVIDENCE—( Continued.) 


was sufficient to prove the existence of the taxes, without a resort to the 
certified copies of the tax books.—Blumenthal v. Mugge, 427. 

18. Witnesses — Leading questions in direct examination — Discretion of court 
touching. — When and under what circumstances leading questions are per- 
missible on a direct examination rests in the sound discretion of the court 
trying the cause to determine, and its decision is not assignable for error.— 
Meyer v. People’s Railway Company, 523. 


19. Practice, Civil—New trial on ground of mistake or perjury of witness, when 
granted.— The granting of a new trial in cases of perjury or mistake by a wit- 
ness rests in the sound discretion of the Circuit Court, and it would require a 
case of the grossest character to ‘authorize the Supreme Court to interfere.— 
Jaceard v. Davis, 535. 

20. Practice—New trial on ground of newly-discovered evidence designed to im- 
peach former witness not granted.—It is well settled that a new trial will not be 
granted on the ground of newly-discovered evidence which is simply intended 
to impeach or contradict the testimony of a witness at the original trial.—Id. 


21. Evidence — Witnesses — Opinions— Rebuttal.— Witnesses should not give 
their opinions upon the truth of a statement by another witness, though they 
may do the same thing in effect by denying the fact stated.— Holliman v. 
Cabanne, 568. 

22. Attorney at law— Privileged communications — Deeds and notes.— An 
attorney at law cannot be called upon to testify respecting the condition and 
appearance of a deed of trust and the trust notes at the time when they were 
committeé to him to bring suit of foreclosure upon. That the communica-, 
tions to the attorney were made in the form of deeds or notes, does not exclude 
them from the protection of the statute and the general principle affecting 
privileged communications.— Gray v. Fox, 570. 

See ARBITRATION AND AWARD, 1. Contracts, 2. HusBAND AND WIFE, 
8,4. Insurance, 5. Lanp Titties, 1. Manpamus, 1. Practice, 
Crvin, 9. Practice, CRIMINAL, 5. Practice, SUPREME Court, 1, 2. 
St. Louis, Crry or, 18. Sates, 2. 

EXECUTIONS. 

1. Justice’s Court — Appeal — Transcript — Execution — Hannibal Court of 
Common Pleas.— The filing of a transcript from a justice’s court in the office 
of the clerk of the Circuit Court of Marion county was, by the act establishing 
the Hannibal Court of Common Pleas, made a condition precedent to the 
authority of the latter court to issue an execution thereon. (Carr v. Youse, 
89 Mo. 346, affirmed.)—— Carr v. Youse, 28. 

2. Contract—Sale—Levy—Estoppel.—If, after an alleged purchase of goods, 
the vendees caused an execution to be levied on them as the property of the 
vendor, this was a solemn admission on their part that the goods were, at the 
time of the levy, the property of the vendor; and they are estopped from 
claiming the goods in any other way than by virtue of said levy, even although 
the evidence showed they did not intend by such levy to abandon their alleged 
purchase, and acted under advice from counsel that their title to the property 
would not be affected thereby.— Field v. Langsdorf, 32. 

8. Practice, Civil — Execution, irregularities in — Purchasers ai, notice to— 
Non-appearance of parties.—If a party who is properly in court und has 
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EXECUTIONS—( Continued.) 
knowledge of the process desires to set aside an execution sale for error or 
causes not appearing of record, he must act at the return term of the execu- 
tion. After, by his silence, he has suffered the sheriff to deed the property, 
and the rights of third parties have intervened, his acquiescence is presumed. 
But if the proceedings in obtaining the judgment or in effecting the sale be 
irregular, the purchaser buys with notice thereof. Nor does the rule apply 
where there is no actual appearance of the party, and where the proceedings 
are without his knowledge.— Downing v. Still, Adm’r, 309. 

4. Execution —Sale, irregularities of sheriff in, may be set aside. Even if 
the proceedings in obtaining judgment were regular, or, being irregular, it 
were held that the plaintiff could not disturb them, yet if the execution sale 
were irregular, and the irregularity were alone on the part of the sheriff, the 

--sale should be set aside.—IJd. 

5. Execution — Judgment —Mistake of clerk in describing date of in execution. 
Where an execution recited that it was in pursuance of a judgment rendered 
on the 13th day of September, 1860, when the judgment on which the execu- 
tion was actually issued was rendered on the day preceding: held, that such 
mistake of the clerk in describing the judgment did not invalidate the sale 
and annul the proceedings.— Stewart v. Severance, 322. 

6. Execution— Actions not founded on record—Variance in execution.— 
Where a matter of fact is the foundation of the action, and matter of record is 
only the inducement thereto, a variance in the execution in the description of 
the record is not material, unless so great as to amount to a strong probability 
that the record cannot be the writing described.—Zd. 

7. Execution —Variance — Misprision of clerk.— Where the variance between 
the judgment and the execution is owing to the misprision of the clerk, and is 
merely formal, the variance is amendable and may be disregarded by the court. 
But where there was not simply a mistake or error, but a total non-compliance 
with the statute, the rule is otherwise.— Jd. 

8. Execution — Sale of land at third term from date of, of what force — Con- 
struction of statute.—Where an execution was made returnable to the June 
term, 1864, and certain land was levied upon in the meantime, but by order of 
plaintiff no sale was made at the June or September term, but at the Decem- 
ber term the same was sold under the original execution, without any new 
levy, the execution merely reciting the previous levy: Aedd, that under the 
act of 1863 (Sess. Acts 1863, p. 20) the execution continued in force, and the 
sale was valid.— id. 

9. Execution sale—Conspiracy to depress bidding.—Defendants have the 
unquestioned right to agree among themselves that at the execution sale they 
will bid an amount sufficient to save themselves harmless from liability, and 
the sale should stand, notwithstanding it may have inured greatly to their ben- 
efit, unless it be shown that there was a conspiracy to depress the bidding. 
— Id. 

10. Fraud — Burden of proof— Judicial sales — Collusion.—It is incumbent 
on the party alleging fraud to prove it; but every circumstance conducing 
to show its existence is admissible. Courts, from considerations of policy, are 
inclined to uphold judicial sales, but this policy will not go so far as to sustain 
them where they have been conducted with bad faith and collusion.— Id. 

ll. Execution — Sale — Purchaser — False representations.— If the purchaser 
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at an execution sale falsely appeal to the benevolence of the bidders by giving 
out that he is buying for the benefit of the debtor or his family, this will be a 
circumstance which, in conjunction with slight evidence, may be sufficient to 
justify a court in setting aside a sale as fraudulent. The same effect would 
follow when the declarations were made privately, and persons who would 
otherwise have attended for the purpose of purchasing are kept away in con- 
sequence thereof. But it would be necessary to show by some evidence that 
this result followed.— Id. 

12. Sales— Declarations of by-standers.—The declarations of by-standers at a 
public sale are proper to be received in evidence, not only because they form a 
part of the res geste which show how the purchasers’ professions had affected 
the bidding, but also because the slightest circumstances are admissible in 
questions of fraud.— Id. 

13. Execution, when it will protect the officer making the levy.—If the court 
has no jurisdiction over the subject matter, the officer making the levy is sup- 
posed to know it, and an execution issued upon a judgment in such case is no 
protection to him. It is his duty to refuse to serve it. But if the court has 
jurisdiction of the subject matter, and has only failed to obtain jurisdiction of 
the person, an execution will protect the officer, provided this failure does not 
appear upon the process in his hands. He is not presumed to know of the 
regularity or legality of the judgment. Ifthe court has power to render such 
a judgment, and nothing appears against its validity, it would be a great 
hardship to hold him responsible for the errors of the court.— Howard v. 
Clark, 344. 


F 


FIXTURES. 

1. Contract — Fixtures — Permission to oecupy land of another, effect of.—A 
building or other fixture which is ordinarily a part of the realty is held to be 
personal property when placed on the land of another by contract or consent 
of the owner; and it need not be a trade fixture.— Hines v. Ament, 298. 

See LANDLORD AND TENANT, 3. 


FRAUDS AND PERJURIES. 

1. Fraud— Burden of proof— Judicial sales —Collusion. —It is incumbent 
on the party alleging fraud to prove it; but every circumstance conducing to 
show its existence is admissible. Courts, from considerations of policy, are 
inclined to uphold judicial sales, but this policy will not go so far as to sustain 
them where they have been conducted with bad faith and collusion.—Stewart 
v. Severance, 322. 

2. Execution — Sale— Purchaser — False representations. —If the purchaser 
at an execution sale falsely appeal to the benevolence of the bidders by giving 
out that he is buying for the benefit of the debtor or his family, this will be a 
circumstance which, in conjunction with slight evidence, may be sufficient to 
justify a court in setting aside a sale as fraudulent. The same effect would 
follow when the declarations were made privately, and persons who would 
otherwise have attended for the purpose of purchasing are kept away in conse- 
quence thereof. But it would be necessary to show by some evidence that 
this result followed.—-Id, 
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8. Equity — Action to set aside conveyance of land on ground of fraud, what 
circumstances warrant. —In an action to annul the conveyance of certain 
lots of land, given in exchange for certain shares of stock, on the ground that 
the conveyances were obtained through false and fraudulent representations 
and suppressions touching the financial standing, condition, and prospects of 
the company, and the value of its stock: held, that a court will not rescind 
such a contract without the clearest proof of the fraudulent misrepresentations, 
and that they were made under such circumstances as show that the contract 
was founded upon them.— Bryan v. Hitchcock, 527. 

See Contracts, 7. InsuRANCE, 7. SALES, 3. 


G 


GARNISHMENT. 
See ATTACHMENT. 


H 


HOUSE OF REPRESENTATIVES. 
See OFFICERS. 

HUSBAND AND WIFE. 

1. Husband and Wife— Right of wife to her separate earnings.— When a 
husband permits a wife to carry on business on her sole and separate account, 
all that she earns will be deemed to be her separate property, and disposable 
by her as such, subject to the claims of third persons properly affected by it. 
— Coughlin v. Ryan’s Adm’r, 99. 

2. Husband and Wife— Proceeds of leasehold estates held by wife, how 
treated.— Where the wife held certain leasehold estates, partly owned by her 
prior to marriage, and partly purchased afterward with money not derived 
from her husband, and was suffered by him, during the whole period of her 
coverture,.in her own name, to pay taxes and ground rent of the leaseholds, 
and collect and deposit moneys derived therefrom, such proceeds must be 
treated as her separate property, accumulated by her own efforts, with the 
consent of her husband; and in event of her death without children, he will 
not be permitted to retain it as against her separate heirs.— Id. 

3. St. Louis Court of Criminal Correction— Abandonment of wife by hus- 
band, action for— Witness, wife may be.—In case of proceedings in the St. 
Louis Court of Criminal Correction, based on the act of 1867 (Sess. Acts 
1867, p. 112), by the wife against the husband, for abandonment, without pro- 
viding her with the means of support: held, that she was a competent witness 
to testify to the fact of abandonment and its attendant circumstances, and 
competent to verify the complaint which recited and set out the facts.— State 
v. Newberry, 429. 

4. Husband and Wife, when witnesses for or against each other—Injuries com- 
mitted by husband upon wife, action for.—As a rule, the husband and wife are 
not allowed to testify for or against each other. But there are exceptions to 
the rule as well established as the rule itself. Among these exceptions are 

included all cases of personal injury to the wife committed by the husband. 
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HUSBAND AND WIFE—(Continued.) 


In such cases the wife is permitted to testify against the husband, on the prin- 
ciple of necessity. The wife is the party having the best means of knowledge, 
and may be the only person capable of establishing the facts in proof.— Id. 
_ See Divorce. 
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INFANTS. 

1. Infants — Parent not responsible for trespasses of.—A parent cannot be held 
liable for the willful trespasses and torts of his infant children, when he neither 
assents to nor ratifies them.— Paul v. Hummel, 119. © 

2. Infants, liability of, for torts—Where a minor has committed a tort, with 
force, he is liable, at any age, to be proceeded against like an adult.— Id. 

INDORSEMENT. 

See BILLs anD NorEs. 

INJUNCTION. 

See LANDLORD AND TENANT, 8. Practice, Crvizn— Actions, 4, 5. 

INSANITY. 

See Evipence, 10, 11. 

INSTRUCTIONS. 

See Practice, Crvi.— Trias. Practice, SuPpREME Court. 

INSURANCE. 

1. Insurance, Fire— Application— False representations and warranties — 
Agency.—Where an action on a fire-insurance policy was resisted on the 
ground of false representations and warranties, in that the application of 
plaintiffs stated their title to the insured property to be an unencumbered fee 
simple, whereas it was in fact only an encumbered equitable title, testimony 
was competent showing that plaintiffs, before their application was drawn up, 
submitted to the inspection of the agent of the insurance company their title 
paper, being a bond for a deed on which a balance of one hundred dollars was 
then unpaid, and that the agent thereupon filled up the application in his own 
language, saying that it was ‘“‘all right;” and that they, believing it to be so, 
signed the application without being aware of its peculiar phraseology, or that 
the answers ‘‘fee simple” and ‘‘no encumbrances” were in it. In this case, 
the acts of the agent were the acts of the company, and his knowledge was 
theirs. And having taken the risks under such circumstances, knowing the 
facts, they cannot come in, after a loss has occurred, and avoid the policy by 
disproving the truth of their own statements, as contained in the application.— 
Combs v. Hannibal Savings and Insurance Company, 148. 

2. Insurance, Fire — Application filled up by agent, how treated.— Such 
statements respecting plaintiffs’ title, so inserted in the application for insur- 
ance, may be regarded as an expression of the opinion of the parties as to the 
practical result of plaintiffs’ title bond, and of a mutual understanding and 
agreement between them to consider and treat the title as a fee simple or its 
equivalent for the purpose of the insurance contract.— Id. 

8. Insurance Companies —Agent —Authority.— The authority of the soliciting 
agent of an insurance company to take applications for insurance carries with 
it the legal implication of authority to fill up the application and do all those 

things which may be needful in perfecting it.— Id. 
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4, Insurance, Fire— Policy — Title of assignee tu, how affected by antecedent 
equities.— The assignee of a mutual insurance policy obtains a title wholly 
derivative, and he can have no greater rights than the assured. Where the 
assignment was made after the loss occurred, it gave the assignee an equitable 
interest and right to recover, subject to set-off against the assignor, such as 
an assessment made by the company on the premium note of the assignor, 
and all other equities. —Archer v. Merch. and Manuf. Ins. Co., 434. 

5. Insurance, Fire—Materials, hazardous and extra hazardous, covered by pol- 
icy, when.—Defendant issued a policy of insurance upon a wagon-maker’s 
shop, the property of plaintiff. By the conditions of the policy the company 
were not to be liable for damages resulting from ‘explosions caused by gun- 
powder, gas, or other explosive substances, nor for damages occasioned by the 

.Ause of camphene, spirit gas, or burning fluid, unless otherwise expressly pro- 
vided.” In the building insured was a shop containing paints and a half 
barrel of benzine, which caught fire and caused the burning of the property. 
Held, that though the paints and benzine, disconnected and by themselves, 
would belong to the class excluded by the terms of the policy, yet, as it was 
proved that they were materials usual and customary in the manufacture of 
wagons, and generally kept in the same shop where wagons were made, they 
were covered by the terms of the policy, and evidence going to such proof was 
admissible.— Id. 

6. Insurance — Contract of indemnity — Indorsement on, to pay insurance to 
third party, effect of.—A contract of insurance is a contract of indemnity; 
and to entitle a party to recover for a loss he must generally have an interest 
in the premises or the property destroyed. And where an insurance company 
issued a policy to A., with the indorsement thereon that the loss, if any, 
should be paid to B., it was an admission by the company that B. had an inter- 
est in the contract, and was to receive the benefit of it.— Franklin v. National 
Insurance Company, 491. 

7. Insurance, Fire, action upon— Over-insurance—Forfeiture of policy, clause 
of, how construed.—In general, a previous or subsequent insurance without 
notice—in case of a policy requiring such notice, and with a clause forfeiting 
the policy in default of such notice—discharges the obligation of the insurance 
company. Such concealment is a fraud upon the company. And in an action 
on the policy, the insured will not be permitted to show that there was no 
fraud in fact, or even that the insurer, when the loss is less than the policy, is 
benefited by the ever-insurance, by being required only to make contribution 
instead of paying the stipulated sum. But if a second policy, against which 
the contract stipulates, is itself a void one, or one that cannot be enforced, 
it will not avoid the first, notwithstanding the clause of forfeiture. The con- 
struction given to such covenants accords with their object—to take away from 
the assured any motive to destroy his property or to be lax in saving it.— 
Obermeyer v. Globe Mutual Insurance Company, 573. 

8. Insurance, Fire—Over-insurance—Policies, to avoid the one sued on, should 
exist at time of loss.—To constitute a successful defense to an action on an 
insurance policy, it should appear that the policies relied upon to avoid the 
one containing the covenant of forfeiture existed and were in force at the time 
of the loss. -— Id. 


9. Insurance, Fire— Clauses of forfeiture — Concealment of over-insurance at 
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date of policy and afterward.—In determining the effect of clauses of for- 
feiture in policies of insurance, there is an obvious distinction between a con- 
cealment or false statement of facts existing at the commencement of the risk 
and a neglect of duty in regard to a matter occurring afterward. In the one 
case the policy never takes effect, the risk is never assumed, while in the 
other it is only interrupted.— Id. 

10. Insurance, Fire—Policy, action on—Over-insurance—Intention of assured— 
Amount of insurance at date of loss.—In an action on a policy of insurance, 
where it appeared that the assured intended to comply literally with the stip- 
ulations of his contract forfeiting his policy in case of over-insurance, but 
that, having been notified that one of his policies would be canceled at a cer- 
tain time, he procured another insurance of an equal amount, and it turned 
out afterward that the policy was not canceled unti! about a month after the 
last insurance had been effected, thus making an over-insurance for a period 
terminating more than two months before the loss: Aeld, that such a viola- 
tion of the policy did not discharge the defendant.— Id. 


J 


JUDGMENTS. 
1. Foreign judgments — Jurisdiction of courts of sister Siates — Territorial 
limitation.— To give a court jurisdiction, a real defendant, against whom the 
plaintiff is entitled to a judgment, must be found and served with process 
Within the limits of its jurisdiction, or some property or chose in action must 
be found there against which the court can proceed in rem. Every attempt 
on the part of one nation or State, by its Legislature, to grant jurisdiction to 
its courts over persons or property not within its territory, is regarded else- 
where as mere usurpation; and all judicial proceedings in virtue thereof are 
held utterly void.— Latimer v. Union Pacific Railway, E. D., 105. 

Foreign judgments — Jurisdiction of courts of sister States — Proceedings 
in rem.— To enforce any right of action against property, real or personal, it 
must be within the jurisdiction or possession of the tribunal assuming to give 
judgment against it.— Id. 

8. Foreign judgments — Jurisdiction of courts of sister States — Notice by 
publication.—A. personal judgment obtained in a sister State, upon notice to 
the defendant by publication only, there being no appearance of defendant, 
will be deemed null and void outside the State in which it was rendered, and 
will support no action here.— Id. 

4. Foreign judgments — Courts of sister States — Personal service upon non- 
residents temporarily within territorial jurisdiction of.— Service of sum- 
mons upon an officer of a foreign corporation, who happens to be temporarily 
in another State, and who does not voluntarily appear to the action, does not 
give the court of that State jurisdiction for the purpose of rendering personal 
judgment upon contracts made in that State, or for debts due to residents 
thereof.— Id. 

5. Practice, Civil— Judgment, irregularity of, when may be set aside.—In 

general a court will not correct or set aside its judgments except at the 

term when they are rendered. But, under the authorities and the statute 


to 
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JUDGMENTS—{ Continued.) 


(Gen. Stat. 1865, ch. 172, 3 26), ajudgment may be set aside for irregularity 
at any subsequent term within three years from its rendition.— Downing v. 
Still, Adm’r, 309. 


6. Practice, Civil —Judgment for plaintiff, when set aside.—A party who is 


injured by a judgment is entitled to relief by the usual modes, whether the 
form of the judgment be for him or against him. The usual proceeding 
against irregularities is by motion. When such motion will lie he should not 
be driven to a higher court, but the tribunal where the wrong was done should 
furnish the relief, even where the judgment was in his favor. Where it was 
apparent that judgment in favor of plaintiff was rendered at his instance, with 
knowledge on his part of its irregularity, he should, perhaps, in punishment 


.of his fraud, be left to make what he could out of his invalid judgment; but 


his knowledge of such irregularity should be made to appear clearly.—ZJd. 


7. Practice, Civil —Voluntary judgment, by which plaintiff is defrauded of 


his rights, set aside, how.—A party in whose favor a voluntary judgment has 
been entered, but so loosely and irregularly as to defraud him of his rights, 
may have the judgment set aside; and the proper proceeding for that purpose 
is by motion, and not by a bill in equity.—Id. 


8. Practice — Service, time of —Judgment, when void.—A judgment by de- 


fault, rendered upon service within the time the law prescribes, is void.— 
Howard v. Clark, 344. 


9. Mortgage, foreclosure of —Judgment over, personally, against defendant, a 


statutory judgment.— Where the petition for the foreclosure of a mortgage, 
which prayed that, if the mortgaged premises were insufficient to satisfy the 
mortgage debt, judgment. over might be rendered personally against the 
debtor, and judgment rendered thereupon awarded execution, in case the 
mortgaged premises should be insufficient to satisfy the debt, ‘against the 
other goods, chattels, lands, and tenements” of defendant: Aeld, that such 
prayer and judgment showed the proceedings foreclosing the mortgage to 
be under the statute, and not in equity.—Fithian v. Monks, 502. 


10.* Mortgage — Assumption of mortgage by vendee of mortgagor — Judgment 


against vendee, effect of.—In case of sale of the mortgaged property to a 
third party, even though the vendee expressly assumes, as a part of the con- 
sideration of the purchase, to pay off the amount of the mortgage, judgment 
for a residue of the debt unsatisfied by the mortgage estate cannot be rendered 
against him personally in this State. The equity doctrine that such a con- 
tract of the vendee with the mortgagor amounts to an additional security 
taken by the latter, and inures to the benefit of the mortgagee by equitable 
subrogation, cannot hold under the laws of Missouri. (R. C. 1855, ch. 118, 
211.) Such vendee is in no sense a mortgagor, either by subrogation or 
otherwise. As the proceeding for foreclosure in such case is purely statutory, 
the remedy cannot be extended beyond its provisions, and it authorizes in no 
instance a personal judgment over for the residue, where a deficiency occurs, 
except in the case of the mortgagor.— Id. 


11. Judgments, value of, when proceedings are coram non judice — Erroneous 


judgments, value of.—Where there is no authority ina court to act—where its 
proceedings are coram non judice—then they are null and void; and, in case of 
judgments rendered thereon, no title passes by virtue of the execution. And 
if a judgment is void, advantage can be taken of it in any collateral proceed- 
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JUDGMENTS—( Continued.) 

ing. But whenever it appears that a court possessing judicial powers has 
rightfully obtained jurisdiction of a cause, all its subsequent proceedings are 
valid, however erroneous they may be, until they are reversed on error or set 
aside by-some direct proceedings for that purpose. A judgment in proceed- 
ings to foreclose a mortgage, rendered against the mortgagor and his vendee, 
who had assumed, as part consideration of the purchase, to pay off the encum- 
brance, so far as it affected the vendee personally or his separate estate not 
included in the mortgage, was not merely erroneous, or voidable and revers- 
ible on error, but was an absolute nullity, and no title passed by a sale of his 
estate under the judgment.— Id. ! 

See ConvEYANCES, 1. Executions, 5, 7,8. Practice, Crvic—APpPgEALs, 

4, Practice, Civi.—TrIAts, 1. 


JURISDICTION. 

1. Foreign judgments — Jurisdiction of courts of sister States — Territorial 

limitation.— To give a court jurisdiction, a real defendant, against whom the 

plaintiff is entitled to a judgment, must be found and served with process 
within the limits of its jurisdiction, or some property or chose in action must 
be found there against which the court can proceed in rem. Every attempt 
on the part of one nation or State, by its Legislature, to grant jurisdiction to 
its courts over persons or property not within its territory, is regarded else- 
where as mere usurpation; and all judicial proceedings in virtue thereof are 

held utterly void.— Latimer v. Union Pacific Railway, E. D., 105. 

Foreign judgments — Jurisdiction of courts of sister States — Proceedings 
in rem.— To enforce any right of action against property, real or personal, it 
must be within the jurisdiction or possession of the tribunal assuming to give 
judgment against it.— Id. 

8. Foreign judgments — Jurisdiction of courts of sister States—Notice by pub- 
lication.—A._ personal judgment obtained in a sister State, upon notice to the 
defendant by publication only, there being no appearance of defendant, will 
be deemed null and void outside the State in which it was rendered, and will 
support no action here.— Id. 

4. Foreign judgments — Courts of sister States — Personal service upon non- 
residents temporarily within territorial jurisdiction of.—Service of summons 
upon an officer of a foreign corporation, who happens to be temporarily in 
another State, and who does not voluntarily appear to the action, does not 
give the court of that State jurisdiction for the purpose of rendering personal 
judgment upon contracts made in that State, or for debts due to residents 
thereof.— Id. 

5. Jurisdiction— Probate and Common Pleas Court of Greene County — Con- 
struction of statute The apparent design of the thirteenth section of the 
act establishing a Court of Probate and Common Pleas in Greene county 
(Local Acts 1855, p. 59) was to provide the means of trying causes, where the 
judge of the Circuit Court was unable to do so because of disqualification, 
without sending them out of the county for that purpose. The term ‘‘ any 
cause,”’ contained in that section, is broad enough, at least, to embrace any 
civil cause; and such construction of it is in accordance with the apparent 
intent of the enactment.— Logan vy. Small, 234. 

6. Justices of the Peace in Buchanan county —Jurisdiction.— The special act 
of March 23, 1863, gives justices in Buchanan county concurrent jurisdiction 


to 























636 | INDEX. 


JURISDICTION—( Continued.) 
with the Circuit Court, upon notes and bonds, under $250, for the payment of 
money. This act has never been expressly repealed. Nor is it repealed by 
or repugnant to the provisions of the General Statutes, but is recognized as in 
force by section 6, chapter 224, of said statutes.— Howard v. Clark, 344. 

7. Practice, Civil —Courts —Jurisdiction, how acquired —Service of process.— 
Jurisdiction over the party is acquired when the person is actually and per- 
sonally served with process within the territorial limits of jurisdiction, or 
where he appears and, by his pleadings, admits the jurisdiction. Jurisdic- 
tion of the cause is the power over the subject matter given by the laws of 
the sovereignty in which the tribunal exists.— Fithian v. Monks, 502. 

See Justices’ Courts, 5. Manpamus, 2. RartLroaps, 1. 


JUSTICES’ COURTS. 


1. Justices’ Courts, practice in— Power of justice to set aside non-suit.— 
Where a justice of the peace, after hearing of testimony in a trial where both 
parties were present, on motion of defendant non-suited plaintiff, and after- 
ward, at the instance of plaintiff, set the non-suit aside and granted a new 
trial, such action in setting aside the non-suit was no cause for reversing a 
judgment subsequently rendered in favor of plaintiff in the Circuit Court. 
Justices of the peace have no power to set aside non-suits, except where they 
are rendered for non-appearance. But neither have they power to render an 
involuntary non-suit when a jury has been impaneled in the case.— Fortier v. 
Ball, 23. 

2. Justices’ Courts — Non-suit — Appeal — Estoppel.—Where defendant, after 
procuring non-suit, appeared before the justice at a second trial, and upon 
appeal to the Circuit Court had another trial, without complaining, he will 
not afterward be permitted in the District Court to set up the judgment of 
non-suit as a bar to the plaintiff’s right to recover.— Id. 

3. Justice’s Court — Appeal — Transcript — Execution — Hannibal Court of 
Common Pleas.— The filing of a transcript from a justice’s court in the office 
of the clerk of the Circuit Court of Marion county was, by the act establishing 
the Hannibal Court of Common Pleas, made a condition precedent to the 
authority of the latter court to issue an execution thereon. (Carr vy. Youse, 
89 Mo. 346, affirmed.) — Carr v. Youse, 28. 


4, Justices’ Courts — Appeal, what cause of action tried upon.— Where an 
action of damages against a railroad company was originally brought before 
a justice of the peace, under the common law, for negligence in killing stock, 
and on appeal to the Circuit Court an amended statement was filed under the 
provisions of section 5, ch. 51, R. C. 1855: Aeld, that the whole cause of action 
was changed, and, under the statute concerning appeals from justices of the 
peace, the same was properly stricken out on motion.— Hansberger v. Pacific 
Railroad Company, 196. 


5. Justices’ Courts —Venue — Jurisdiction.—When a justice’s court proceeded 
under an act which declared that all suits brought thereunder should be tried 
in the township where the injury complained of was committed, that fact 
should appear on the face of the papers, in order to confer jurisdiction.— Id. 

6. Justices of the Peace in Buchanan county — Jurisdiction.— The special act 
of March 23, 1863, gives justices in Buchanan county concurrent jurisdiction 
with the Circuit Court, upon notes and bonds, under $250, for the payment 
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JUSTICES’ COURTS—( Continued.) 
of money. This act has never been expressly repealed. Nor is it repealed 
by or repugnant to the provisions of the General Statutes, but is recognized 
as in force by section 6, chapter 224, of said statutes. —Howard v. Clark, 344. 


L 


LAND TITLES. 

1. Land Titles — Ejectment — Prior possession with claim of the fee— Pre- 
sumptions.—It is well settled that prior possession, accompanied by a claim 
of the fee, raises a presumption of title and is sufficient to support the right to 
eject him who has only the naked possession; and the grantee of the person so 
holding prior possession succeeds to his title and rights.—Dale v. Faivre, 556. 


LANDLORD AND TENANT. 

1. Landlord and Tenant — Use and occupation, action of.—The action for 
use and occupation cannot be maintained, unless the relation of landlord and 
tenant, express or implied, exists between the parties. Edmonson v. Kite, 176. 

2. Landlord and Tenant — Use and occupation, action of — Trespasser.— A 
trespasser cannot be sued for use and occupation, nor can the landlord waive 
the tort and proceed against him as a tenant.— Id. 

8. Landlord and Tenant — Fixtures, removal of by outgoing tenant — Injune- 
tion — Dissolution— Sale of property by landlord — Damages — Erections 
placed by a tenant on the leasehold premises for the more beneficial enjoyment 
of the same may be removed prior to the expiration of his term of lease, unless 
the removal would leave the inheritance in a worse condition than when he 
took possession. And if before the expiration of the lease the landlord pre- 
vented their removal by injunction proceedings, upon dissolution thereof the 
tenant is entitled to a reasonable time within which to remove them. And 
where, pending the ultimate determination of the injunction suit, the landlord 
had made a deed conveying to a bona fide purchaser, without notice, the land, 
“together with the rights, immunities, privileges, and appurtenances there- 
unto belonging,” the improvements, as between the landlord and tenant, con- 
tinued to be the personal property of the latter, however the case might be as 
regards the purchaser. The sale of the improvements by the landlord, and 
the application of the proceeds to his own use, was a conversion of them, and 
entitles the lessee to compensation in damages. And the deed from the land- 
lord may be properly read in evidence as tending to show such conversion, 
and is sufficient for that purpose.— Bircher v. Parker, 443. 

4, Landlord and Tenant — Leases and under-leases — Surrender of leasehold 
by implication—Forfeitures—Terms in law and equity.—A. leased certain 
premises to the trustee of B. for sixteen years. B. underlet them to C. for 
three years. Afterward an arrangement was effected between A., B., and C., 
by which, in order to cancel a debt from B. to C., A. was to give C. the lease 
of the premises for two and a half years, on the same terms as those of B.’s 
lease; at the expiration of which time B. was to have possession under the 
original lease. ©. held over after his term, and succeeded in procuring from 
the representatives of A. a lease for the remainder of B.’s sixteen-years’ lease- 
hold: Held, that the consent of B. to the two-and-a-half-years’ lease to C. was 
not a surrender of her original leasehold, but that the new leasehold, being 
made for her use, was a clear recognition of her rights under the old one. A 
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LANDLORD AND TENANT—(Continued.) 


surrender by implication must be in conformity with the intention of the 
parties. A surrender will not be implied when it is obvious that the second 
lease was intended to be beneficial, and that the lessee was not to lose any of 
the rights that he possessed. A. had no right, without the consent of B., to 
give the lease to C. for the remainder of the sixteen years. In holding over 
his term he elected, so far as he had power to elect, to continue in possession 
under the conditions of his lease. By paying ground rent he saved the orig- 
inal lease from forfeiture, and rendered any subsequent attempt to forfeit it a 
fraudulent sham. The claim of B. was good for her full term, and C. had 
no rights under his lease as against her.—Thomas, Trustee, v. Zumbalen, 471. 

5. Landlord and Tenant— Tenant holding over—Rent, what payable.— 
Ordinarily, the measure of the obligations by way of rent of a tenant holding 

* over is the terms of his lease. But if a higher rent is demanded, or if it is 
clear that there is no implied consent to his remaining on those terms, the 
rule will not apply. He certainly, as the wrong-doer, cannot consent to its 
application, but the landlord may. “Where, at the expiration of his term, 
proceedings were instituted at once to oust the tenant, he should be held to 
pay all the premises were worth, less ground rent and taxes, after the expira- 
tion of his term.— Id. 


LEASE. 
See Contracts, 1. LanpLoRD AND TENANT. 
LEGISLATURE. 
See Court, District, 2. Rarroaps, 1, 2. Revenuz, 8 Sr. Lov, 
Crry oF, 1, 4, 5, 8, 11. 
LIEN. 
See ConvEYANCES, 1. 


LIMITATIONS. 

1, Limitations — Adverse possession, what proof of required.—In an action of 
ejectment it is not necessary to the success of a defense under the statute of 
limitations that the adverse character of defendants’ possession should be 
brought home to the actual knowledge of plaintiff by affirmative proof. If 
the defendants’ possession be adverse to all others, open and notorious, and 
held by them under claim of title, it is sufficient in its character, whether 
plaintiff knew the facts or not.— Scruggs v. Scruggs, 142. 

2. Banks, liability of — Limitations as to time.—The act of the Legislature 
of February 15, 1864 (Sess. Acts 1863-4, p. 18), entitled “‘An act amendatory 
of the act to regulate banks and banking institutions,” which provided in see- 
tion 8 of said act that all claims, dues, and demands of said banks not pre- 
sented within two years should be forever barred, saving the usual disabilities, 
did not establish so unreasonable a period of limitation that the Supreme 
Court will declare the law unconstitutional. As it was an act that attracted 
almost universal attention, and but a smail quantity of notes were in circula- 
tion, the owners of the notes had ample time to protect themselves; and if 
they failed to exercise the diligence necessary for that purpose, their loss is 
attributable solely to their own carelessness and neglect.— Stephens v. St. 
Louis National Bank, 385. 

8. Statutes of Limitations — Presumptions.—Statutes of limitations proceed 
upon the presumption that by lapse of time and omissions on his part the 
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LIMITA TIONS—( Continued.) 


party has forfeited his right to assert his title at law. While it is incumbent 
on every good government to furnish its citizens with the necessary and effi- 
cient remedies, it is not bound to keep its courts open an indefinite period to 
accommodate those who refuse or neglect to apply for redress within a reason- 
able time.— Id. 

4. Statutes of Limitation — Essentials to validity of.—Limitation acts are 
based on the idea that the party has had an opportunity to try his rights in 
the courts. A statute which should bar the existing rights of claimants, with- 
out affording that opportunity, after the time when the statute should take 
effect, would not be a statute of limitations, but an unlawful attempt to 
extinguish rights and destroy the force of contracts. It is essential, therefore, 
to their validity, that they allow a reasonable time after they are passed for the 
commencement of suits upon existing causes of action.—Id. 

5. Limitations, Statute of — Absence from State— Construction of statute.— 
Section 16 (Gen. Stat, 1865, p. 747) modifies the doctrine that the statute of 
limitations, when once in motion, runs on without interruption; and asa 
mere temporary absence does not stop the running of the statute, so a mere 
temporary return or “flying visits,” after the residence is changed, will not 
stop the running of the exception.—Johnson v. Smith, 499. 

6. Limitations — Construction of statute— Departure from State — Residence 
—Domicile— Intention.— The words ‘“‘depart from and reside out of the 
State,” as employed in the statute (Gen. Stat. 1865, p. 747, 3.16), do not 
necessarily mean a departure with the intent to change permanently the resi- 
dence of the party. The words “domicile” and ‘‘residence” have different 
meanings. The debtor’s “intentions,” which enter so largely into questions 
as to domicile, are of no benefit to the creditor so long as the debtor keeps out 
of the reach of process and thus avoids a personal judgment against himself. 
It is the fact of absence beyond the reach of process, for a substantial period 
of time and for a purpose not transient in its character, that is important.—Id. 


M 


MANDAMUS. 

1. Courts — Clerk — Office of — Mandamus — When tt will issue—Quo war- 
ranto, when a proper remedy.—W here a person had been duly commissioned 
and appointed by the governor of this State, under section 22, article IV, con- 
stitution of Missouri, to the office of circuit clerk, to fill a vacancy caused by 
the death of the previous incumbent, and the judge of the court of which he 
had been appointed clerk refused to receive his bond as clerk: Aeld, that the 
commission issued by the governor was at least prima facie evidence of title 
to the office, and a peremptory mandamus will issue to compel the judge of 
the court to perform the duties devolved upon him by law; and if the validity 
or legality of the commission should be disputed, the question can only be 
determined by a proceeding in the nature of a guo warranto.— Beck v. Jack- 
son, 117. 

2. County Treasurers — Mandamus — Jurisdiction of the Supreme Court.— 
There is no doubt of the jurisdiction of the Supreme Court by mandamus 
against county treasurers who refuse to pay claims properly audited. They 
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are ministerial officers, and can be compelled to perform their plain duties.— 
State ex rel. Thomas v. Treasurer of Callaway County, 228. 

8. County Treasurer — Illegal claims — Mandamus.—It does not follow, 
because it is the duty of the treasurer to pay such claims, that the Supreme 
Court. will necessarily, in this form of action, order him to do so. If it 
should appear that the County Court has, by mistake or otherwise, audited 
an illegal claim—one which should have been rejected —this court will 
leave the parties to such remedies as they may have by ordinary proceed- 
ings.—Id. 

4. Mandamus — Secretary of State—Duty in counting up votes.—The law 
relating to elections (Gen. Stat. 1865, ch. 2, 3 32) does not vest in the secre- 

-- tary of State any discretion in opening and counting returns of votes. It 
requires him to perform the act. It is the law declared by this court, as well 
as by the uniform current of authority, that a county clerk or secretary of 
State, in opening and casting up votes, acts ministerially, and not judicially. 
The matter of determining upon the legality of votes is a judicial function, to 
be passed upon before a tribunal competent to make an adjudication, where 
the parties can be heard.— State ex rel. Bland v. Rodman, 256. 


5. Secretary of State— Mandamus not issued, when.—Mandamus will not 
be issued to compel the secretary of State to open and count up votes, where 
the office in contest is already filled by an officer holding under color of 
right.— Id. 

6. Mandamus — Clerk — Term of office — Elections —Constitution —Vacating 
Ordinance — Construction of statute-— Under section 22, article VI, of the 
State constitution, the term of office of the clerk of a Circuit Court expired 
in January, 1867, even though in 1864 he had been elected for four years, and 
after the office had been declared vacant by the ordinance of March 17, 1865, 
and in pursuance of the provisions of that ordinance he had been reappointed 
“for the remainder of his term of office.” But where no election of clerk was 
had in 1866, as provided in section 22, article VI, the prior incumbent, under 
the constitution, held over until the election and qualification of his successor. 
— State ex rel. McHenry v. Jenkins, 261. 


MISTAKE. 
See ConvEYANCES, 2, 8. Executions, 7. Pracrice, Crvi.— Actions, 2. 


MORTGAGES AND DEEDS OF TRUST. 

1. Note— Mortgage— Innocent indorsee— Title of, to land secured by.—A 
bona fide indorsee of negotiable paper received before maturity is not affected 
by any latent equities between the original parties to it. But this rule is an 
incident of its negotiability, and is established by the law merchant; and the 
indorsee by such indorsement acquires no legal interest in property conveyed 
by deed of trust to secure the note. The mortgagee retains the legal title; and 
if the deed of trust is fraudulent and void, the indorsee of the note cannot 
enforce it against an attaching creditor whose rights attached before the 
indorsement of the note.— Potter v. McDowell, 93. 


2. Note — Mortgage — Release.— Three indorsements were procured upon a bill 
of exchange payable at four months, and certain lands were mortgaged to the 
indorsers to indemnify them. Atmaturity of the bill, another, payable at three 
months, drawn and indorsed by the same parties, was procured and discounted, 
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and the proceeds applied to the payment of the first bill; and two of the 
indorsers, without the knowledge of the third, caused satisfaction of the first 
mortgage to be entered of record: Held, that such an entry, without the con- 
sent of the the third indorser, constituted no release, and that the mortgage 
remained as security for the new bill.— Thornton v. Irwin, 153. 

8. Mortgage, sale under—Purchase by mortgagee by interposition of another.— 
Where at'a sale of land by mortgagees the same was purchased by one of them 
through the interposition of a third person, such interposition was held to be 
a badge of fraud, and the sale was voidable at the instance of the mort- 
gagor.— Id. 

4. Trusts — Purchase of trust property by trustee. _— agents, admin- 
istrators, guardians, attorneys, or others, whose connection with any other 
person is such as to establish a confidential relation between them concerning 
his property, or give them special knowledge and opportunities in regard to 
it, cannot without, and often cannot with, his full knowledge and consent, 
become the purchasers of such property, even though the sale was at public 
auction, bona fide, and fora fair price. And the rule applies although the 
trustee was a mortgagee with power to sell, and was also a creditor.— Id. 

5. Practice, Civil — Pleadings — Inconsistency.— In an action to set aside a sale 
made ufider a mortgage, the averments that the mortgage was satisfied, and that, 
notwithstanding, the property was sold under it and bid in by one of the 
mortgagees, are not necessarily inconsistent.—Jd. 

6. County Court—Schools—Mortgages—Power of sale by court without notice 
—Construction of statute.—Where the owner of land borrowed five hundred 
dollars of the County Court, and secured the amount, under the provisions of 
the school act of 1839, by mortgage of the land, the court properly ordered the 
sheriff to sell, and he properly proceeded to sell the premises without giving 
the mortgagor notice of their proceedings. (R. C. 1855, pp. 1424-5, 23 23-27, 
80.) The ten days’ notice mentioned in section 18 of the school act (R. C. 
1855, p. 1424, 3 24) refers expressly to the order to give a new security or make 
such payment as is necessary for the security of the fund, and not to the fact 
that the interest or the mortgage note is due.— Hurt v. Kelly, 238. 

7. County Court — Mortgage — Power of Legislature.— The Legislature has 
power to authorize such asale without notice, where the mortgagor, in the 
mortgage itself, gives express authority to that effect.— Id. 

8. Conveyances— Deeds of trust— Surplus funds.—A party to whom land 
was conveyed subject to a deed of trust became thereby substituted to the 
place and right of the grantor, and as such was entitled to receive the surplus 
funds remaining after the sale under the trust deed.— Reid v. Mullins, 306. 

9. Mortgage— Petition for foreclosing, a statutory and not an equitable pro- 
ceeding.—It is well settled that a petition for the foreclosure of a mortgage, 
under the statute, is a proceeding at law and not a proceeding in chancery ; 
and the jurisdiction is to be exercised, not according to the doctrines and prac- 
tice of equity, but according to the practice and principles of law. (Statutes 
collated.) Section 18, pp. 1090-91, R. C. 1855, which. declares that proceed- 
ings under the statute shall conform, as near as may be, to the proceedings 
in ordinary civil actions, is not to be understood as intending to abolish the 
distinction between a statute proceeding at law and a petition in the nature 
of a bill in equity to foreclose a mortgage.— Fithian v. Monks, 502. 
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10. Mortgage, foreclosure of — Judgment over, personally, against defendant, 
a statutory judgment. — Where the petition for the foreclosure of a mortgage 
which prayed that, if the mortgaged premises were insufficient to satisfy the 
mortgage debt, judgment over might be rendered personally against the 
debtor, and judgment rendered thereupon awarded execution, in case the 
mortgaged premises should be insufficient to satisfy the debt, “against the 
other goods, chattels, lands, and tenements” of defendants: held, that such 
prayer and judgment showed the proceedings foreclosing the mortgage to be 
under the statute, and not in equity.—Id. 

11. Mortgage — Assumption of mortgage by vendee of mortgagor — Judgment 
against vendee, effect of.—In case of sale of the mortgaged property to a 

_-third party, even though the vendee expressly assumes, as a part of the con- 
sideration of the purchase, to pay off the amount of the mortgage judgment 
for a residue of the debt unsatisfied by the mortgage estate cannot be rendered 
against him personally in this State. The equity doctrine that such a con- 
tract of the vendee with the mortgagor amounts to an additional security 
taken by the latter, and inures to the benefit of the mortgagee by equitable 
subrogation, cannot hold under the laws of Missouri. (R. C. 1855, ch. 118, 
11.) Such vendee is in no sense a mortgagor, either by subrogation or 
otherwise. As the proceeding for foreclosure in such case is purely tatutory, 
the remedy cannot be extended beyond its provisions, and it authorizes in no 
instance a personal judgment over for the residue, where a deficiency occurs, 
except in the case of the mortgagor.—Id. 

See ADMINISTRATION, 1. 


N 


NEW TRIALS. 
See Practice, Crvi.—APPEALs. 
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OFFICERS. 
1. Clerk of the House of Representatives—Copying Journal—Compensation.— 
The compensation provided for in section 20, chapter 7, Gen. Stat. 1865, for 
copying the laws and journal of the House of Representatives for the press, is 
not a part of the legal perquisites of the office of clerk of the House. Even if 
the clerk is appointed to perform that duty by a resolution of the House, his 
appointment is not as such officer, and his compensation is independent of his 
compensation as such officer. And where there had been two clerks, one 
succeeding the other, and the last one, being appointed to copy said journal 
and prepare it for the press, simply gathered up and arranged the loose 
rolls or rough minutes, as written out by both clerks from day to day, and 
delivered them to the printer, the first clerk was not entitled to any part of 
the compensation for copying and preparing the journal for the press by vir- 
tue of having written out a part of the rolls or rough minutes, which were 
afterward used as copies for the press. His writing out these minutes was 
only part of his duties as clerk, for which he was compensated by his salary 
as such.— State ex rel. Doane v. Draper, 220. 
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OFFICERS—( Continued.) 

2. County Attorney —Vacancy in office of, not created by indefinite absence.— 
Under the provisions of section 81, chapter 18, Gen. Stat. 1865, the absence 
of the county attorney from the county, although for an indefinite time, does 
not create a vacancy in his office.— Kouns v. Draper, 225. 

8. County Attorney — Appointment of substitute in his absence does not create 
or presume a vacancy in his office.—Under the provisions of section 26, chap- 
ter 18, Gen. Stat. 1865, where the county attorney is unable to attend as 
required by law, and some other person is appointed to act for him, it is not 
to be considered that the office is therefore vacant, and that the State or 
county is to be charged for the services which the law makes it the duty of the 
official attorney to perform.— Id. 

4. County Treasurer —Warrant upon — Reversal of order for, by County Court. 
—Where an allowance by the County Court has been regularly had upon a 
claim they are required to pass upon, and the warrant has been drawn and 
presented, and the court adjourned for the term, the county treasurer has 
but one duty—that of payment; and no subsequent court, not of superior 
jurisdiction, can excuse him from the performance of that duty.—State ex rel. 
Thomas v. Treasurer of Callaway County, 228. 

6. County Treasurers — Mandamus — Jurisdiction of the Supreme Court.— 
There is no doubt of the jurisdiction of the Supreme Court by mandamus 
against county treasurers who refuse to pay claims properly audited. They are 
ministerial officers, and can be compelled to perform their plain duties.— Jd. 

6. County Treasurer — Illegal Claims— Mandamus.—It does not follow, 
because it is the duty of the treasurer to pay such claims, that the Supreme 
Court will necessarily, in this form of action, order him to do so. If it should 
appear that the County Court has, by mistake or otherwise, audited an illegal 
claim — one which should have been rejected —this court will leave the par- 
ties to such remedies as they may have by ordinary proceedings.— Id. 

7. Registering Officers — Compensation of.— Under the provisions of sections 
27, 29, of the act of March 31, 1868 (Sess. Acts 1868, p. 138), the allowance of 
three dollars per diem is paid to the registering officers as compensation. 
This allowance is not designed to cover all expenses; the other expenses, as 
well as this compensation, must be paid by the county.—Id. 

& Mandamus— Secretary of State— Duty in counting up votes.— The law 
relating to elections (Gen. Stat. 1865, ch. 2, ¢ 32) does not vest in the secre- 
tary of State any discretion in opening and counting returns of votes. It 
requires him to perform the act. It is the law declared by this court, as well 
as by the uniform current of authority, that a county clerk or secretary of 
State, in opening and casting up votes, acts ministerially, and not judicially. 
The matter of determining upon the legality of votes is a judicial function, to 
be passed upon before a tribunal competent to make an adjudication, where 
the parties can be heard.— State ex vel. Bland v. Rodman, 256. 

9. Secretary of State— Mandamus not issued, when.— Mandamus wii! not 
be issued to compel the secretary of State to open and count up votes, where 
the office in contest is already filled by an officer holding under color of 
right. — Id. 

10. State and County Collector-— Levy under an irregular assessment — Tres- 

pass.—If the law under which an assessment is made be not unconstitu- 

tional, even though the assessors committed an irregularity in the manner of 
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making the assessment, the collector cannot be held liable, in an action of 
trespass, for executing a warrant for the collection of the tax founded on 
such assessment.— Glasgow v. Rowse, 479. 
1l. Conveyances—City of St. Louis—Deed by mayor need not recite his author 
ity to act.— Where, under a resolution of the city council of St. Louis which 
directed the mayor to execute a deed of certain real estate to the legal repre- 
sentatives of A., and the deed was made to B. without stating that he was 
the legal representative of A., but recited that it was made under a compro- 
mise sale in pursuance of a resolution of the city council, naming the date 
when the resolution was approved: held, that the deed contained a good title 
on its face, and must be considered presumptive or prima facie evidence of 
title. Deeds by municipal officers acting under ordinances or resolutions of 
“the law-making power of the corporation need not recite the ordinances or 
resolutions, nor show on their face that the contingency has happened which 
would authorize the sale.-—Jamison v. Fopiana, 565. 
12. Trusts and Trustees, rules governing — City authorities.— The rules that 
govern trustees in the execution of their trusts do not apply to city authorities. 
— Id. ' 

See ArtacuMents, 1. Executions, 13. Manpamus, 1. Rarroaps, 

1, 2, 3,4. Revenue, 5. St. Louis, Crry or, 3,7, 10,11. Sraturs, 
CoNSTRUCTION OF, 3. 


ORDINANCES, CITY. 
1. City ordinances — Beer saloons — Females found employed in carrying 

beer — Construction of ordinance.— The ninth subdivision of section 1, article 

IV, of ordinance 5421 of the ordinances of St. Louis, was intended to embrace 

any one of the class of persons therein designated “found employed” in 

saloons carrying beer, whether they act as proprietors or servants.— State v. 

Canton, 48. 

2. City of St. Louis — Charter — Repaving of streets, by whom ordered.— The 

nineteenth section of ordinance No. 53899 of the ordinances of the city of 

St. Louis, entitled ‘‘An ordinance establishing and regulating the engineer 

department” (Rev. Ord. 1866, p. 328), which provides that, within certain 

limits therein designated, the mayor is ‘authorized to cause the carriage-ways 

of the streets thereof to be repaved with wooden pavements, wherever and 

whenever he shall deem it necessary,” is contrary to the provisions of section 

8 of an act of the General Assembly of the State of Missouri, entitled “An 

act supplementary to the several acts to incorporate the city of St. Louis,” 

approved March 5, 1855 (Rev. Ord. 1866, p. 108), which provides that, ‘in 

all cases where the city council shall deem it necessary, and also in all cases 

where the owners of the major part of the lots or land fronting on any 

paved street, or portion of a paved street, may petition for repaving the same, 

the city council shall cause such repaving to be done in manner prescribed by” 
ordinance.” Said section 19 of said ordinance is therefore void. It was the 

intention of the Legislature, in conferring this power to repave streets, that 

the council should act, in determining this subject, in its legislative capacity; . 
and power to act in that capacity cannot be delegated. — Ruggles v. Col- 
lier, 353. 

8. City of St. Louis—Charter— City Council — Repaving streets — Policy 
of Legislature concerning.— Said nineteenth section is not only violative of 
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ORDINANCES, CITY—( Continued.) 
the express and positive language of the statute, but it defeats the whole pol- 
icy which was a primary consideration in its passagé. That exercise of judg- 
ment, discretion, and care which the persons most deeply interested had a 
right to expect on the part of those to whom they committed this important 
trust, perhaps on account of their peculiar fitness, is, by the operation of sec- 
tion 19, absolved and shifted, and placed in the mere discretion of a city 
officer. — Id. 

4. Invalid ordinance — Subsequent approval of contract made under, effect 
of.—The subsequent approval of a contract, made under the provisions of 
section 19 of the ordinance above cited, is not sufficient to impart life or vital- 
ity to the contract made by the mayor, which was wholly void at its inception. 
The provision of the charter that every contract, although made in pursuance 
of a valid ordinance, is to be submitted to and approved by the council before 
it is final and complete, is designed to hold a check and control over the officer 
making the contract, and to see that it is made conformably to law; but it 
does not relate back to or cure defects in the ordinance itself.— Id. 

5. St. Louis, City of — Charter — District sewers, ordinance concerning a 
Engineer, delegation of power to.—Section 16, chapter 8, of an act entitled 
“An act to revise the city charter of the city of St. Louis,” approved March 
19, 1866 (Sess. Acts 1865-6, pp. 297-8), giving the city council power to con- 
struct district sewers, provides that ‘‘such sewers shall be of such dimensions 
as may be prescribed by ordinance.” Held, that ordinance 5875, providing 
that a sewer therein authorized to be constructed on the premises of appellant 
should be ‘of such dimensions and of such materials as may be deemed 
requisite by the city engineer,” was not in legal conformity with said provi- 
sion of the charter, and should be disregarded. The city council cannot dele- 
gate a duty plainly and expressly devolved upon them to the mere discretion 
and caprice of a single individual.— City of St. Louis, to use of Murphy, v. 
Clemens, 395. 

See Sr. Louis, Crry or. 
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PARTNERSHIP. 

1. Partnership — Consent — Representation.—A man cannot be made a partner 
against his will, by accident, or the conduct of others. He must agree to be a 
partner, or, as to outsiders, hold himself out as a partner to those who have 
trusted him as such.— Freeman v. Bloomfield, 391. 

2. Contract agreeing upon no mutuality of losses, not a partnership.— Where a 
contract contained an express provision to indemnify one of the parties for all 
loss of capital advanced by him in the business during the first four months, 
and to pay him for the value of his services during that time, in case he 
should then leave, with the proviso only that he should, at the end of that 
time, make a correct exhibit of the business; and the contract further stipulated 
that thereafter, if the business continued, there should be a mutual share of 
the profits and losses: held, that up to the expiration of the first four months 
no partnership existed under the contract.— Whitehill v. Shickle, 537. 

8. Contract — Partnership, mutuality of losses necessary to.—To constitute a 

partnership between the parties themselves, there must be a communion of 
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PARTNERSHIP—({ Continued.) 
profits between them. A communion of profits implies a communion of losses. 
Neither reason nor authority seems to favor the rule that there may be a legal 
and valid partnership although one or more of the partners are guaranteed by 
the others against loss.— Id. 

4. Contract — Partnership — Covenant, action on may be had in law.— Even 
where a party to a contract was held to be a partner by the terms of the 
contract, yet, if it contained an express covenant to pay him his losses, or the 
amount of his advances less his receipts, at the end of a specified time, an 
action at law on the covenant may properly be resorted to, and a bill in 
equity calling for a settlement of partnership accounts is unnecessary.— Id. 

PRACTICE, CIVIL. 

1. Practice— District Court — Exception to action of.— Sections 27 et seq., 
chap. 169, Gen. Stat. 1865, relate exclusively to the practice and proceedings 
in the Circuit Courts, and have no reference to the District Court. That 
exceptions to the action of the District Court should be saved, in order to 
bring causes to this court, would only be required by resorting to an act of 
judicial legislation. And, in the absence of any direct statutory requirement, 
there is no apparent reason why a party should be compelled to except in the 
District Court. A bill of exceptions will only lie to review a decision made 
at the trial of a cause; and if it be so framed as to show that the exception 
was taken to a decision in banc, made after the trial, an appellate court cannot 
look into it. Hence, this court will overrule a motion to dismiss an appeal 
for want of such exceptions.— Quincy & Palmyra R.R. Co. v. Taylor, 35. 

2. Practice, Civil — Set-off—Insolvency of plaintifi.— Where a demand 
sought to be set off by defendant against plaintiff’s cause of action was cer- 
tain and definite, and the insolvency of the plaintiff was admitted, the chan- 
cellor had jurisdiction to retain the matter and give full and final redress by 
decreeing a set-off or any other relief consistent and proper in the case.—Field 
v. Oliver, 200. 

8. Practice, Civil — Failure to make demand, when available to defendant.— 
Defendant cannot take advantage of the failure of plaintiff to make demand 
unless he expressly set it up by way of defense in his answer, and accompany 
it with a tender of the amount due ; in which case, if plaintiff will further prose- 
cute his suit, and does not recover a greater amount than is tendered, he shall 
pay all costs.— Reid v. Mullins, 306. 

4. Practice, Civil— Judgment, irregularity of, when may be set aside. —In 
general a court will not correct or set aside its judgments except at the term 
when they are rendered. But, under the authorities and the statute (Gen. 
Stat. 1865, ch. 172, 3 26), a judgment may be set aside for irregularity at any 
subsequent term within three years from its rendition.— Downing v. Still, 
Adm’r, 309. 

5. Practice, Civil—Judgment for plaintiff, when set aside.—A party who is 
injured by a judgment is entitled to relief by the usual modes, whether the 
form of the judgment be for him or against him. The usual proceeding 
against irregularities is by motion. When such motion will lie he should not 
be driven to a higher court, but the tribunal where the wrong was done should 
furnish the relief, even where the judgment was in his favor. Where it was 

apparent that judgment in favor of plaintiff was rendered at his instance, 

with knowledge on his part of its irregularity, he should, perhaps, in punish- 
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PRACTICE, CIVIL—(Continued.) 
ment of his fraud, be left to make what he could out of his invalid judgment; 
but his knowledge of such irregularity should be made to appear clearly.—Id. 

6. Execution— Sale, irregularities of sheriff in, may be set aside. — Even if 
the proceedings in obtaining judgment were regular, or, being irregular, it 
were held that the plaintiff could not disturb them, yet if the execution sale 
were irregular, and the irregularity were alone on the part of the sheriff, the 
sale should be set aside.—ZId. 

7. Practice, Civil—Voluntary judgment, by which plaintiff is defrauded of 
his rights, set aside, how. — A party in whose favor a voluntary judgment has 
been entered, but so loosely and irregularly as to defraud him of his rights, 
may have the judgment set aside; and the proper proceeding for that purpose 
is by motion, and not by a bill in equity.—ZJd. 

8. Practice, Civil— Execution, irregularities in— Purchasers at, notice to— 
Non-appearance of parties.—If a party who is properly in court and has 
knowledge of the process desires to set aside an execution sale for error or 
causes not appearing of record, he must act at the return term of the execu- 
tion. After, by his silence, he has suffered the sheriff to deed the property, 
and the rights of third parties have intervened, his acquiescence is presumed. 
But if the proceedings in obtaining the judgment or in effecting the sale be 
irregular, the purchaser buys with notice thereof. Nor does the rule apply 
where there is no actual appearance of the party, and where the proceed- 
ings are without his knowledge.—ZJd. 

9. Practice, Civil —Courts —Jurisdiction, how acquired—Service of process.— 
Jurisdiction over the party is acquired when the person is actually and person- 
ally served with process within the territorial limits of jurisdiction, or where 
he appears and, by his pleadings, admits the jurisdiction. Jurisdiction of the 
cause is the power over the subject matter given by the laws of the sov- 
ereignty in which the tribunal exists.— Fithian v. Monks, 502. 

10. Practice, Civil—Practice act of 1849—Decision of court on question of fact, 
informalities in.—In a decision on trial of a question of fact by the court, under 
the statute of 1849 (Laws 1849, p. 90), where the facts are fully found, and 
judgment is given and is a necessary result of the facts, the judgment is not 
invalidated by reason of an informality in the order of statement of the 
facts and the conclusions of law.— Smith v. Harris, 557. 

See Evipence, 5. JUDGMENTS, 1, 2, 3, 4. Practice, Crvm —PLEapD- 
inas, 14, 

PRACTICE, CIVIL— ACTIONS. 

1. Replevin — Evidence — Naked possession — Title. —Where plaintiff’s title 
is denied, naked possession is not sufficient to maintain an action for the claim 
and delivery of personal property. The plaintiff must prove that he hada 
general or special property in the thing sought to be recovered.— Gartside v. 
Nixon, 138. 

2. Practice, Civil — Actions — Replevin — Property placed on another's land 
by mistake.—Where a person placed his fence upon another’s land by 
mistake, and it remained there by the consent of the owner of the land for fif- 
teen years, at the end of which time the latter requested its removal, and 
shortly afterward carried it away himself without the permission of the former: 
held, that an action for replevin of the fence was properly brought.— Hines 

v. Ament, 298. 
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PRACTICE, CIVIL—ACTIONS—( Continued.) 

8. Mortgage — Petition for foreclosing, a statutory and not an equitable pro- 
ceeding. —It is well settled that a petition for the foreclosure of a mortgage, 
under the statute, is a proceeding at law, and not a proceeding in chancery; 
and the jurisdiction is to be exercised, not according to the doctrines and prac- 
tice of equity, but according to the practice and principles of law. (Statutes 
collated.) Section 18, pp. 1090-1, R. C. 1855, which declares that proceed- 
ings under the statute shall conform, as near as may be, to the proceedings in 
ordinary civil actions, is not to be understood as intending to abolish the dis- 
tinction between a statute proceeding at law and a petition in the nature of a 
bill in equity to foreclose a mortgage.—Fithian v. Monks, 502. 

4, Equity—Action to enjoin recovery tn ejectment —Fraud—Prior possession.— 
A., the owner of certain real estate, many years after its purchase, discovered 
that the acknowledgment of the conveyance by the original grantor was 
defective, and procured from B., his only heir, a quit-claim deed of the prop- 
erty. Shortly prior to the date of said deed, C., by false inducements, had 
obtained from B. another deed of quit-claim for the same property, and, some 
time after the making of the deeds, brought suit of ejectment against A. In 
an action to enjoin a recovery of C. in the ejectment suit, in consequence of 
such fraud: held, that A., as well as B., could properly institute proceedings 
in the injunction.—Smith v. Harris, 557. 

5. Equity — Assignment of naked right to property— Prior possession. — 
Although the grantor of real estate who was entitled to have the conveyance 
set aside for fraud cannot assign his naked right of action in order that his 
assignee may sue in his own name, yet where the right of the assignee to the 
property did not depend alone upon the assignment, but his: purchase, inter- 
est, and possession were long antecedent thereto, and the taking a deed from 
the assignor was only a step to protect that purchase, the grantor may proceed 
in his own name by injunction.—Id. 

6. Landlord and Tenant — Use and occupation, action of.—The action for 
use and occupation cannot be maintained, unless the relation of landlord and 
tenant, express or implied, exists between the parties.— Edmonson y. Kite, 
176. : 

7. Landlord and Tenant — Use and occupation, action of — Trespasser.— A 
trespasser cannot be sued for use and occupation, nor can the landlord waive 
the tort and proceed against him as a tenant.— Id. 

See Inrants, 1,2. JUDGMENTS. LANDLORD AND TENANT, 1.2. Lann 
Tirtes, 1. Manpamus. PARTNERSHIP, 4. Quo WARRANTO. 

PRACTICE, CIVIL-— APPEALS. 

1. Practice, Civil — Damages for opening streets — Appeal.— Under the char- 
ter (article VI, 33 2, 3, 4) and ordinances (ordinance approved August 7, 
1866) of the city of St. Joseph, the property of appellants, bordering Fourth 
street in that city, was condemned and damages assessed by a jury in their 
favor, amounting to three thousand dollars. The verdict was reported by the 
mayor to the city council and by them rejected. From this verdict no appeal 
was taken by either party. Afterward, by order of the city council, the prop- 
erty was again condemned and damages awarded of $1,500. From this ver- 
dict appellants appealed to the Circuit Court, and, on motion, judgment was 

rendered in their favor for the amount of the first award. Held, that the 

second proceeding was in the nature of a new suit, commenced on new process, 
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PRACTICE, CIVIL—APPEALS—( Continued.) 


and not a continuation of the former, and that the Circuit Court could take 
no jurisdiction of the first award.— City of St. Joseph v. Hamilton, 282. 

2. Practice, Civil — Damages for widening streets —Verdict may be quashed, 
when.—If the second assessment was a nullity, that was good ground for 
quashing it. The charter of the city of St. Joseph contained no warrant 
authorizing the city to reject the first award and by new proceedings to obtain 
another. Such proceeding in effect allows the party to set aside a judgment 
according to its own caprices, until it finally obtains one to suit its purposes. 
Such a power, if desirable, should be given in plain terms, and not rest for its 
basis on forced and artificial interpretations. Ifthe city elected to abandon 
the enterprise, and not to take the property, there was no divestiture of title 
from the owner, and he was not entitled to pay from the public.— Jd. 

8. Practice — Supreme Court — Appeals — Evidence.—In appeal cases where 
no question of law is presented or saved in a manner which this court can 
review, it will not undertake to weigh the evidence to determine whether it 
justified the finding in the trial court.— Easley v. Elliott, 289. 

4. Practice, Civil — District Courts, judgments of reversal and remander in— 
Appeal from.—It is now well settled that the judgments of reversal and 
remander in District Courts are such final judgments as will sustain an appeal 
or writ of error to the Supreme Court.— Tilford v. Ramsey, 410. 

5. Practice. Civil—Act reorganizing St.Louis Circuit Court — General 
Term — District Court — Appeals.— Under the provisigns of section 17 of 
the act reorganizing St. Louis Circuit Court (Gen. Stat. 1865, p. 890), as to 
the subject of appeals, the Supreme Court holds the same relation to the Cir- 
euit Court of St. Louis county, in general term, as to the District Courts of 
the State. The words “as is now or may hereafter be provided” refer to the 
whole subject matter of the appeal—as well to the character of the final judg- 
ments appealed from as to the manner of taking them up.— Id. 

6. Act amending act reorganizing St. Louis Circuit Court — Legislatwe inter- 
pretation of — Construction of statute.—The act amendatory of that reor- 
ganizing the St. Louis Circuit Court (Gen. Stat. 1865, p. 889), approved 
March 4, 1869, cannot have the force of a legislative interpretation of section 
14 of said act, as it stood prior to its amendment, and a decision that no right 
of appeal to the Supreme Court from a judgment of reversal and remander in 
the Circuit Court, in general term, existed previous to said amendatory act. 
The Legislature, while it may make laws, has no power to interpret such 
existing laws as do not apply to its owh duties.— Id. 

7. Practice, Civil— Judgment for excess — Reversal of — Remitter. — Where 
a judgment is sought to be set aside or reversed, for the reason only that the 
judgment rendered was for too much, and plaintiff has filed below, though too 
late, a remitter of the excess, justice always demands that any court that has 
power to render judgment should accept the remitter and enter judgment for 
the true amount. But if plaintiff is at fault below in this matter, he should 
pay the costs occasioned by his negligence.— Jd. 

8. Practice, Civil— New Trial— Discretionary with what court — St. Louis 
Circuit Court, in general term, is appellate. —The order of court granting a 
new trial rests to a great extent in the discretion of the court, when granted 
by the same court in which the first trial was had. But this doctrine does not 

apply to courts of error. The Circuit Court of St. Louis county, in general 
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PRACTICE, CIVIL—APPEALS—( Continued.) 


term, is an appellate court, like the District Courts outside of St. Louis 
county; and its decisions in regard to the action of the Circuit Court in 
special term, made under section 17 of the act reorganizing the St. Louis 
Circuit Court (Gen. Stat. 1865, p. 887), should be governed by rules applica- 
ble to appellate courts.— Id. 

9. Practice, Civil — New Trial — Newly-discovered evidence. —No rule is better 
settled than that new trials claimed on the ground of newly-discovered evidence 
will never be allowed unless the party has used due diligence to discover and 
produce the evidence.— Id. 

10. Practice, Civil — New trial on ground of mistake or perjury of witness, 
when granted.—The granting of a new trial in cases of perjury or mistake by 
a witness rests in the sound discretion of the Circuit Court, and it would 
require a case of the grossest character to authorize the Supreme Court to 
interfere.— Jaccard v. Davis, 535. 

11. Practice— New trial on ground of newly-discovered evidence designed to 
impeach former witness not granted.—It is well settled that a new trial will 
not be granted on the ground of newly-discovered evidence which is simply 
intended to impeach or contradict the testimony ofa witness at the original 
trial. — Id. 

See Justices’ Courts, 4. Pracricr, SUPREME CouRT. 

PRACTICE, CIVIL —NEW TRIALS. 

See Practice, Crvi, — APPEALS. 


PRACTICE, CIVIL — PLEADINGS. 

1. Practice — Pleading — Joinder of causes of action — Equity — Ejectment.— 
Proceedings instituted by plaintiff for the purpose of vacating the title to real 
estate and vesting the same in himself, and at the same time to eject the 
defendant and have possession of the premises awarded to himself, are fatally 
erroneous on writ of error or appeal, and cannot be sustained. (Peyton v. 
Rose, 41 Mo. 257, cited and affirmed.) — Curd v. Lackland, 139. 

2. Justices’ Courts, practice in— Power of Justice to set aside non-suit.— 
Where a justice of the peace, after hearing of testimony in a trial where both 
parties were present, on motion of defendant non-suited plaintiff, and after- 
ward, at the instance of plaintiff, set the non-suit aside and granted a new 
trial, such action in setting aside the non-suit was no cause for reversing a 
judgment subsequently rendered in favor of plaintiff in the Circuit Court. 
Justices of the peace have no power,to set aside non-suits except where they 
are rendered for non-appearance. But neither have they power to render an 
involuntary non-suit wheri a jury has been impaneled in the case.— Fortier v. 
Ball, 23. 

8. Justices’ Courts — Non-suit — Appeal — Estoppel.—Where defendant, after 
procuring non-suit, appeared before the justice at a second trial, and upon 
appeal to the Circuit Court had another trial, without complaining, he will 
not afterward be permitted in the District Court to set up the judgment of 
non-suit as a bar to the plaintiff’s right to recover.— Id. 

4. Practice, Civil — Pleading — Trover — Demand — Tender — Instructions.— 
In an action of trover, defendant cannot, by his instructions to the jury, 
either directly or indirectly avail himself of the want of demand by plain- 

tiff for the property sued upon, unless the failure of demand has been 
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PRACTICE, CIVIL—PLEADINGS—( Continued.) 


expressly set up by way of defense, accompanied with tender. (Gen. Stat. 
1865, p. 691, chap. 173, 3 34.) —Raithel v. Dezetter, 145. 

5. Practice, Civil —Pleadings —Inconsistency.— In an action to set aside a sale 
made under a mortgage, the averments that the mortgage was satisfied, and 
that, notwithstanding, the property was sold under it and bid in by one of the 
mortgagees, are not necessarily inconsistent.— Thornton v. Irwin, 153. 

6. Practice, Civil — Pleadings — Causes, legal and equitable — Misjoinder.— 
A petition containing in the same count a prayer for equitable relief, and also 
for rents and profits and for possession of the premises, is bad for misjoinder. 
The statute requiring the separate statement of legal and equitable causes of 
action should be strictly observed. But in such cases the equitable claim can 
be considered, and the rest of the petition may be treated as surplusage.— 
Young v. Coleman, 179. 

7. Practice, Civil—Pleadings — Misjoinder of causes of action.—A misjoinder 
of causes of action in the petition is fatal; and where such defect is apparent 
upon the face of the record, this court will notice it on error or appeal, 
whether exceptions were saved or not.— Gray v. Payne, 203. 

8. Practice, Civil —Pleadings —Misjoinder of causes of action —Ejeciment.— 
In a bill to set aside a deed as fraudulent, the plaintiff cannot sue for a recov- 
ery ofthe land. A bill in equity is never the proper remedy for the recovery 
of real estate; the plaintiff must first obtain his decree vesting the title in 
him, and then resort to his action of ejectment. (Peyton v. Rose, 41 Mo. 
257, cited and affirmed.) — Id. 

9. Practice, Civil — Pleading —Joinder of causes in law and equity, how 
treated by courts.—W here plaintiff’s petition combined an action at law and 
a suit in equity, and the trial was as of a proceeding in equity, a judgment 
rendered therein as though the trial had been that of a suit in ejectment can 
not be sustained. (Peyton v. Rose, 41 Mo. 257, cited and affirmed.) Either 
the chancery branch of the case must be rejected as surplusage, and a trial 
and judgment had as of a suit at law, or the law branch must be rejected, and 
a trial and judgment had in accordance with the rules of chancery practice.— 
Wynn v. Cory, 301. 

10. Practice, Civil — Recovery of land — Chancery — Relief — Ejectment.— 
Where the title to real estate has been vested in a grantee by a deed duly exe- 
cuted and delivered, and such deed has been lost or destroyed without being 
recorded, a court of equity will lend its aid to protect the rights of the grantee 
and those claiming under him, by enjoining the grantor and his heirs and legal 
representatives from selling the property, and by divesting them of the title 
and vesting it in the grantee or those entitled to it under him. But he must 
establish his title thereto by a bill in chancery, with an appropriate prayer for 
relief. Until this is done he cannot sue for possession of the land.— Id. 

11. Practice, Civil —Pleadings —Answer — Negative pregnant — Ambiguity — 
Construction of statute.-—Where plaintiff’s petition alleged that ‘on or about 
the 9th day of March, 1852, Archibald Peery, being the owner of the land 
hereinafter described, in fee simple, made, executed, acknowledged, and deliv- 
ered to Henry W. Peery a deed by which he conveyed to said Henry W. 
the land in question,” and defendant’s answer thereto was in the following 
words: ‘“‘The defendant denies that the said Archibald Peery, on the 9th day 

of March, 1852, or at any time before or since, made, executed, acknowledged, 
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PRACTICE, CIVIL—PLEADINGS—(Continued.) 


and delivered to Henry W. Peery a deed by which he conveyed to said Henry 
W. Peery said land or any part thereof:” held, that there was nothing about 
the denial in the nature of a negative pregnant, nor was there any such 
ambiguity about it as to render it bad pleading under the present system; and 
that the construction given to the pleadings by the court in causing the 

- answer to be stricken out was, in violation of Gen. Stat. 1865, p. 661, 3 87, 
strict and technical, and was unwarranted.— Id. 

12. Practice, Civil — Pleading — Informalities to be objected to, when.—Infor- 

| malities in pleading should be objected to when they can be rectified by amend- 

ment. Where the record shows no objection taken to duplicity in pleading, 

it is too late to make it after the case passes into the appellate court.— How- 
ard v. Clark, 344. 

18. Practice, Civil— Amended pleadings, when allowed.— As a general rule, 
allowing an amended pleading to be filed out of time, when the defense had 
existed long previously, and no good reason is perceived for the delay, is a 
matter resting in the sound discretion of the court. But where the ends of 
justice will be subserved by granting the permission, it is better to allow it; 
and ifthe other party is taken by surprise, or a continuance is thereby occa- 
sioned, the court should put the defaulting party on terms.—Archer v. Mer- 
chants’ and Manufacturers’ Insurance Company, 434. 

14. Practice, Civil —Stipulation between attorneys —Demurrer—Answer, etc.— 
By a written stipulation between attorneys it was agreed that defendant might 
withdraw his answer and file his demurrer to plaintiff’s petition on condition 
that, in case the demurrer were overruled, final judgment should be entered 
thereon. Held, that the court properly refused defendant permission to with- 
draw his demurrer and the stipulation, and to file his answer to the merits on 
the ground of newly-discovered evidence, which, it was claimed, would sup- 
port a defense. A party cannot be allowed to make an express agreement 
and avail himself of its advantages if it results in his favor, but not to be bound 
by it when it happens to prove disadvantageous.—Franklin v. National Insur- 
ance Company, 491. 

15. Contracts — Averments — Penalty — Assignment of breaches.—A general 
statement that a party “totally disregarded all, and did not fulfill any, of the 
covenants and stipulations to be kept and performed, and made by him,” etc., 
is too general to support a demand at law, especially for a penalty. In 
claiming a penalty, specific breaches must be assigned. — Whitehill v. Shickle, 
537. 

16. Practice, Civil —-Pleadings — Immaterial averments need not be denied.— 
An immaterial averment of plaintiffs petition need not be denied, but a ‘ 
material averment must be, else it will be taken as confessed. In an action 
upon one of several insurance policies on a steamboat, the averment that she 
was worth more than all the insurance thereon is a material averment, and, if 
not denied in the answer, stands admitted.— Marshall v. Thames Fire Insur- 
ance Company, 586. 

17. Divorce —Recrimination — Cross-petition.—In this State the rule has been 
long established that, in reply to an application for divorce, the defendant 
may allege, either by way of recrimination or cross-petition, the commission 
by the plaintiff of any offense that, by the statute, is made a cause for divorce. 

The least that can be required is that parties should come into court with 
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PRACTICE, CIVIL—PLEADINGS—( Continued.) 


hands so far clean that the opposite party is not entitled to the same redress 
against them. If both parties have a right to a divorce, neither party has. 
The court must discriminate between them; must say which is the injured 
party, and which is entitled to relief.— Hoffman v. Hoffman, 547. 

18. Divorce —Practice, Civil —Pleadings.—In a suit for divorce grounded upon 
absence without reasonable cause for the space of one year, the gist of the 
action is the willful absence without cause, and the petition should set forth 
facts which should advise the court that defendant has kept away against the 
will of the petitioner.—Id. 

PRACTICE, CIVIL— TRIALS. 

1. Practice, Civil — Trials — Interlocutory judgments, when set aside.—A 
meritorious defense and a reasonable degree of diligence in making it is all 
that it is necessary to establish in order to justify the setting aside of an inter- 
locutory judgment.—Adams v. Hickman, 168. 

2. Practice, Civil — Instructions — Jury trial.— Instructions are proper only 
where there is a jury trial, or where issues of fact in actions at law are sub- 
mitted to the court.— Young v. Coleman, 179. 

8. Practice, Civil— Instructions are to be taken together.—In an action for 
damages against a street-railway company for injuries resulting from the care- 
lessness and negligence of defendant, if it appeared that plaintiff in any man- 
ier directly contributed to such injuries by his own wrongful or negligent act, 
he cannot recover. And an instruction given to the jury after they had 
retired to consider of their verdict, omitting the element of contributory neg- 
ligence, if standing alone, would undoubtedly be bad. But if that point was 
fully met by other instructions, such omission would be no ground for 
reversal of the cause. Instructions are to be considered and construed in 
their combination and entirety, and not as though each separate instruction 
was intended to embody the whole law of the case.— McKeon vy. Citizens’ 
Railway Company, 405. 

4. Practicr, Civil — Instructions.— Instructions presenting issues not raised by 

the pleadings, or not predicated upon testimony, are improper.— Camp’s 

Adm’r v. Heelan, 591. 

Practice, Civil— Trials — Instructions, must be taken together.—In con- 
sidering instructions given by the court, they must all be taken and construed 
together; and if they harmonize, and assert no inconsistent principle of law by 
which the minds of the jury could have been misled, they cannot be declared 
erroneous.— Marshall v. Thames Fire-Insurance Company, 586. 

6. Practice, Civil — Evidence—Verduct — Weight of evidence in civil and crim- 
inal cases.— In all civil cases, it is the duty of the jury to decide in favor of 
the party on whose side the weight of evidence preponderates, and according 
to the reasonable probability of truth; 4nd such an instruction is proper in 
an action by steamboat owners on a policy of fire insurance, when the issue 
raised by the answer is whether plaintiffs caused the burning of. the vessel. 
— Id. 

See Dower, 1, 2. 

PRACTICE, CRIMINAL. 

1. Continuances — Rulings of court concerning; revised or interfered with, 
when.— As a general proposition, the granting of a continuance is a matter 
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PRACTICE, CRIMINAL—( Continued.) 


resting in the sound discretion of the court where the trial is had; and its 
ruling will not be revised or interfered with except in cases where manifest 
injustice has resulted; and to make such revisal or interference proper, the 
record should show clearly that the defendant has been affected injuriously by 
being deprived of the evidence which he would have obtained by further con- 
tinuing the cause.— State v. Klinger, 127. 


co 
by 


Indigent defendants in criminal cases — Counsel appointed to defend, com- 
pensation of.— Where the Circuit Court appointed attorneys at law to defend 
& person arraigned before it for a felony, and who was without counsel or 
means to employ counsel for his defense, the Legislature has failed to make 
any provision for the pecuniary compensation of those who, under the 
appointment of the court, rendered him this service.— Kelley v. Andrew 
County, 338. 


. County not liable for costs and expenses in criminal cases.— Under sections 
1 to 4, ch. 219, Gen. Stat. 1865, pp. 865-6, the costs and expenses of prosecu- 
tions by the State for criminal offenses, where defendant is unable to pay 
them, are chargeable to the State—not to the county in which the trial is had; 
and therefore, if any compensation is to be paid to attorneys appointed by the 
Circuit Court to defend such person, such compensation is not payable by the 
county.— Id. 


i) 


4. County— Criminal prosecutions — Costs, payment of.— Under our system, 
it is clearly the purpose and policy of the Legislature to relieve counties from 
the costs and expenses resulting from prosecutions for murder.— Id. 

5. Criminal law—St. Louis Court of Criminal Correction— Action for 
gambling — Evidence — Possession of faro-boxes, etc.—In a prosecution in 
the St. Louis Court of Criminal Correction, for gambling, where it appeared 
from the evidence that defendant was found, with others, around a table, with 
a faro-box and cards in his hands, and that checks and money passed between 
them: held, that such testimony made a prima facie case for the State, and, 
in the absence of rebutting testimony and of any explanation as to what 
defendant and others were doing with these gambling devices, that he was 
properly convicted.— State v. Andrews, 470. 

See EvipEnNcE, 10, 11. HusBAND AND WIFE, 1, 2. 

PRACTICE, SUPREME COURT. 

1. Supreme Court — Weight of Evidence—The Supreme Court has nothing 
to do with matters simply resting on the weight of evidence. Semble, that 
this court will not interfere to disturb a verdict unless there is a total want 
of evidence to support it.— Faugman v. Hersey, 122. 

2. Practice — Supreme Court — Appeals — Evidence.—In appeal cases hare 
no question of law is presented or saved in a manner which this court can 
review, it will not undertake to weigh the evidence to determine whether it 
justified the finding in the trial court.— Easley v. Elliott, 289. 

. Practice, Civil— Supreme Court— Reversal of judgment, effect of, upon 
sales.— Where a judgment was reversed in the Supreme Court, and declared 
to be null and void, all of the proceedings had in pursuance of that judgment 
were vacated, and defendant was entitled to be restored to the condition in 

which he stood previous to the judgment, and to restitution of everything that 

he had lost and which remained in the hands of the adverse party, his agents, 
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PRACTICE, SUPREME COURT—( Continued.) 


attorneys, or privies; and no suit is required to set aside a deed of land bought 

by an attorney of plaintiff in such judgment upon execution sale of defend- 

ant’s property.— Hannibal and St. Joseph Railroad Company v. Brown, 294. 
4. Supreme Court—Evidence— Civil Causes.—In a civil cause, where the 
court trying it approves the verdict by refusing to set it aside, and there is not 
un entire want of evidence in its justification, the Supreme Court will not 
interfere and reverse, although the verdict may seem to be greatly against the 
weight of evidence.— Gillespie v. Stone, 350. 

Practice, Civil—Practice act of 1849—‘‘Case made” by applicant for review, 
what sufficient.— Under the law of 1849 (Laws 1849, p. 90), the require- 
ment to “‘make a case” is necessary for the purpose only of bringing up a 
matter for review; and when “so much of the evidence as may be material to 
the question” is brought up, accompanying the motion for review, the rule is 
satistied, and it is immaterial whether the application be called ‘‘a motion 
for new trial and application for review,”’ accompanied by the evidence, or a 
case containing the evidence.— Smith v. Harris, 557. 

PRINCIPAL AND AGENT. 
See AGENcy. 
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QUO WARRANTO. 


1. Quo warranto —Writ of, when issued.—In a mere contest between private 
persons in reference to an office, the remedy pointed out by the statute (Gen. 
Stat. 1865, chap. 157), authorizing proceedings of this character in the Cir- 
cuit Court, ought to be followed out in all cases, unless it should appear to 
this court that there were special reasons why its constitutional jurisdiction 
should be exercised.— State ex vel. Young v. Buskirk, 111 

See Manpamvs, 1. 


~ R 


RAILROADS. 

1. Equity— Railroad, sale of —Act of Legislature confirming — Rescission 
and cancellation — Jurisdiction. Where, pending a bill in equity for rescis- 
sion of the sale of a railroad by the governor, and also for an account and for 
damages, an act was pasged by the Legislature confirming the sale, although 
the act is a complete bar to that part of the petition which demanded rescis- 
sion, yet the court is not tiereby deprived of all jurisdiction of the cause, but 
jurisdiction will be retained and justice administered as to the remaining 
portion of the petition.— State v. McKay, 594. 

2. Equity — Railroad, sale of — Reseizure, under clause of forfeiture in deed, 
does not ratify. — After sale of a railroad by the governor, under an act of 
the Legislature, his seizure of the same, under and by virtue of a clause of 
forfeiture contained in the act and the deed of conveyance, was not an admis- 
sion by the State that the sale and transfer were legal, nor did the seizure 

amount to a ratification of the sale. In the sale the governor was not acting 

in his political or executive capacity, but merely as a special agent; and the 
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duty might have devolved upon any other person as well. And if he pro- 
ceeded beside the law or outside the law, the State would not be bound by his 
tortious acts or trespasses.—Id. 

8. Equity — Railroad, sale of — Reseizure by governor — Clause of forfeiture 
like one of re-entry by landlord. — Where, after the sale of a railroad by the 
governor, seizure was made on account of a non-compliance with the terms 
of the contract, for the purpose of foreclosing the State’s lien or mortgage, 
the clause of forfeiture was not distinguishable in principle from one of 
re-entry by a landlord for condition broken; and such seizure, even if in all 
respects legal and regular, did not deprive the State of any previous existing 
right.—Id. 

4. Equity — Railroad, sale of, by commissioners — Action for rescisston, 
account, and damages —What damages plaintiff is entitled to, and against 
whom.—If the commissioners for the sale of a railroad combined and confed- 
erated with other persons in the purchase of the property, the State will be 
entitled to whatever speculations they made out of the sale; and the other 
persons, by entering into the league with the full knowledge of the facts, will 
also be amenable.—Zd. 

See Corporations. DAMAGES, 8, 4, 8,9. Justices’ Courts, 5. 


RAILROADS, STREET. 
See DAMAGEs, 9. 


REGISTRATION. 

1. Registering officers — Compensation of.— Under the provisions of sections 
27, 29, of the act of March 31, 1868 (Sess. Acts 1868, p. 138), the allowance of 
three dollars per diem is paid to the registering officers as compensation. 
This allowance is not designed to cover all expenses; the other expenses, as 
well as this compensation, must be paid by the county.—State ex rel. Thomas 
v. Treasurer of Callaway County, 228. 


REVENUE. 

1. Revenue— National Banking Associations — Shareholders — Assessment of 
taxes — Construction of statute.— Under the provisions of the forty-first 
section of the act of Congress, approved June 3, 1864, amendatory of an act 
to provide a national currency secured by a pledge of United States stocks 
(U. S. Laws 1863-4, p. 112), the tax imposed by State authority upon share- 
holders in national banking associations must be specifically assessed against 
the shareholders, and not against the capital of the bank itself. But the 
provisions of the ‘‘Act for the assessment and collection of the revenue in the 
State of Missouri,” approved February 4, 1864 (Adj. Sess. Acts 1863, p. 69, 
2 19, 20), are in consonance with the act of Congress in this respect. By 
these sections the assessment is distinctly and separately required to be made 
against the shares, and under these provisions the shareholders are liable.— 
Lionberger v. Rowse, 67 (80-2). 

2. Revenue— Act of Congress of June 3, 1864— Proviso— Construction of 
statute.— The proviso of the forty-fitst section of the act of Congress of June 
8, 1864, prohibiting the imposition of any greater tax than is levied upon the 
shares of banks organized under State authority, is simply inhibitory of any 

unjust or unwise discrimination being made by which the national banks 

might be oppressed or taxed out of existence, and thus prevented from per- 
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REVENUE—(Continued.) 
forming their proper functions as fiscal agents of the government; and it is no 
insuperable objection to the State law because this prohibition is not embraced 
in it.— Id. 81. 

8. Revenue — State National Banking Acts of 1863— Obligation of con- 
tract — Whether impaired by.— The national banks organized under the 
State law of 1863 do not come within the terms of the contract made by the 
State and the banks organized under the law of 1857. From the period in 
which they were re-organized the previously existing contract between them 
and the State was mutually dissolved, and was no longer binding on either 
party.— Id. 84. ; 

4, Revenue —United States National Banking Act of 1863 — Limitation by, as 
to rate of State taxation — Construction of statute-——The proviso of the 
forty-first section of the national banking act (U. S. Laws 1863-4, p. 112), 
declaring that the tax upon the shares of the associations shall not exceed the 
rate imposed upon the shares of State banks, is not violated because two banks 
which have retained their distinctive State organization are taxed a less 
amount, according to their contract. The latter are exceptional cases, and 
not within the rules, spirit, or intention of the act of Congress. The banks 
referred to in that proviso were not spokep of in any restrictive sense, but 
meant to include all moneyed associations, savings and banking institutions ; 
and the idea cannot for a moment be entertained that, because two banking 
institutions choose to rely on their charter and avail themselves of a special 
privilege guaranteed to them, therefore Congress ever contemplated that 
the whole moneyed capital of the State should be secured by a like exemp- 
tion.—Id, 85. 

5. Revenue — Income tax —Assessment—Auditor—Act of February 20, 1865— 
The word “year,” how used.— Section 3 of the act of February 20, 1865 
(Sess. Acts 1865, p. 112), enacted that the assessment upon salaries and 
incomes should be based upon the amount of such salary or income, received 
by the person assessed in “‘the year next preceding the time of the assess- 
ment.” The word ‘“‘year,” as therein used, referred to a fiscal year. And 
the auditor, in designating the 31st day of March, 1865, as the end of the year 
upon which assessments must be made, overstepped his authority; and the 
action of the assessors in obeying and conforming to his instructions was 
irregular. The whole assessment was not void, but was simply erroneous as 
regarded a part of the time. The plain meaning and true intent of the act 
was that the additional tax on incomes should be levied on an assessment 
for the preceding year, which would coincide with and be founded on ‘the 
books theretofore made out by the respective officers. —Glasgow v. Rowse, 479. 

6. Revenue — Year, calendar, fiscal.— Unless otherwise expressed, the word 
“year” will always be intended to mean a calendar year; but where applied to 
matters of revenue, the presumption is in favor of its referring to a fiscal 
year.— Id. 

7. State and county collector — Levy under an irregular assessment — Tres- 
pass.— If the law under which an assessment is made be not unconstitutional, 
even though the assessors committed an irregularity in the manner of making 
the assessment, the collector cannot be held liable, in an action of trespass, 

for executing a warrant for the collection of the tax founded on such assess- 

ment.— Id. 
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8. Taxation — Constitution— Rule of equality or uniformity, how construed 
and applied — Legislature, power of.—The constitutional requirement that 
taxation upon property shall be in proportion to its value does not include 
every species of taxation. Capitation taxes have effect solely upon persons, 
Income taxes have a mixed effect upon persons and property; yet neither 
species comes within the constitutional prohibition. The constitution enjoins 
a uniform rule as to the imposition of taxes on all property, but does not 
abridge the power of the Legislature,to provide for a revenue from other 
sources. It was intended to make the burdens of government rest on all 
property alike—to forbid favoritism and prevent inequality. Outside of the 
constitutional restriction, the Legislature must be the sole judge of the pro- 
priety of taxation, and define the sources of revenue as the exigency of the 
occasion may require.— Id. 

9. State income tax, constitutionality of.—The income tax, under the act © 
above referred to, was uniform and equal as to the classes upon whom it 
operated. It did not come within the meaning of the term ‘“‘ property” as used 
and designated in the constitution, and it was not in conflict with any pro- 
vision of that instrument.— Id. 

10. Revenue— Evidence— Tax gooks, certified copies of.—Where a witness 
testified, without objection, to the assessment and amount of city, State, and 
county taxes, and to the payment of them by himself, and there was no coun- 
tervailing proof in regard to the assessment and amount of taxes, the evidence 
was sufficient to prove the existence of the taxes, without a resort to the 
certified copies of the tax books.— Blumenthal v. Mugge, 427. 
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ST. JOSEPH, CITY OF. 
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ST. LOUIS, CITY OF. 
1. Corporations — Ordinances, validity of, how tested.—The real test of all 
ordinances passed by an incorporated body is the intention of the Legislature 
in granting the charter. Corporations cannot make ordinances contrary to 
their constitution.— Ruggles v. Collier, 353. 

2. Corporations —Legislative and ministerial powers, delegation of.—'There 
is a clear distinction between legislative and ministerial powers. The latter 
may be delegated; the former cannot. Legislative power implies judgment 
and discretion on the part of those who exercise it, and a special confidence 
and trust on the part of those who confer it.—Id. 

8. City of St. Louis — Charter — Repaving of streets, by whom ordered.—- The 
nineteenth section of ordinance No. 5399 of the ordinances of the city of 
St. Louis, entitled ‘‘An ordinance establishing and regulating the engineer 
department” (Rev. Ord. 1866, p. 828), which provides that, within certain 
limits therein designated, the mayor is “‘authorized to cause the carriage- 
ways of the streets thereof to be repaved with wooden pavements, wherever 
and whenever he shall deem it necessary,” is contrary to the provisions of 
section 3 of an act of the General Assembly of the State of Missouri, entitled 
“An act supplementary to the several acts to incorporate the city of St. 

Louis,” approved March 5, 1855 (Rev. Ord. 1866, p. 198), which provides , 
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ST. LOUIS, CITY OF—(Continued.) 


that, “in all cases where the city council shall deem it necessary, and also in 
all cases where the owners of a major part of the lots or land fronting on any 
paved street, or portion of a paved street, may petition for repaving the same, 
the city council shall cause such repaving to be done in manner prescribed by 
ordinance.” Said section 19 of said ordinance is therefore void. It was the 
intention of the Legislature, in conferring this power to repave streets, that 
the council should act, in determining this subject, in its legislative capacity ; 
and power to act in that capacity cannot be delegated.— Id. 

4. City of St. Louis — Charter —Repaving streets —By whose direction to be 
done — Design of Legislature.— The Legislature clearly intended to place the 
responsibility of determining the matter of repaving the streets upon the city 
council, acting officially, when the initiatory steps were not taken by the 
property-owners themselves. The trust is, in effect, the power of taxation, 
which is the exercise of sovereign authority; and nothing but the most plain 
and explicit language can justify a court in holding that the Legislature 
intended to confer such exorbitant power on the mere discretion of a single 
city officer. —Id. 

5. City of St. Louis — Charter — City Council —Repaving streets — Policy of 
Legislature concerning.— Said nineteenth section is not only violative of the 
express and positive language of the statute, but it defeats the whole policy 
which was a primary consideration in its passage. That exercise of judg- 
ment, discretion, and care which the persons most deeply interested had a 
right to expect on the part of those to whom they committed this important 
trust, perhaps on account of their peculiar fitness, is, by the operation of sec- 
tion 19, absolved and shifted, and placed in the mere discretion of a city 
officer.— Id. 

6. City of St. Louis— Amended charter— Repairing and repaving streets.— 
The act “supplementary,” etc., above cited (Rev. Ord. 1866, p. 107), most 
clearly distinguishes between repairing the streets and repaving them, and 
makes separate provision for the two cases. No special ordinance is required 
in the case of repairs, but repaving is not placed in the same situation.— Id. 
7. Invalid ordinance — Subsequent approval of contract made under, effect 
of.— The subsequent approval of a contract made under the provisions of sec- 
tion 19 of the ordinance above cited is not sufficient to impart life or vitality 
to the contract made by the mayor, which was wholly void at its inception. 
The provision of the charter that every contract, although made in pursuance 
of a valid ordinance, is to be submitted to and approved by the council before 
it is final and complete, is designed to hold a check and control over the officer 
making the contract, and to see that it is made conformably to law; but it 
does not relate back to or cure defects in the ordinance itself.— Id. 

8. Legislature— Powers, delegation of —City Council —Improvement of 
streets.— The Legislature, in the delegation of power in the city charter, had 
the undoubted right to impose such restrictions as it saw proper; and if it 
deemed it proper and wise to require an act of legislation on the part of the 
city council in the matter of the repavement of the streets, or that they should 
act in a certain way or on certain conditions, the requirements must be com- 
plied with, else the proceedings will be void. A municipal corporation 
must conform strictly to the statute giving it power, or its acts will have no 
vitality. — Id. 
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ST. LOUIS, CITY OF—(Continued.) { 
9. City of St. Louis — Streets, repaving of —Power of, to be exercised by 
ordinance.— The power of ordering the streets to be repaved could be exer- 
cised only by passing an ordinance, when the city council deemed it necessary, 
or when a petition was presented by the owners, or a major part of those 
owning lands or lots in any paved street, requesting it to be done. There is 
no other mode pointed out by the charter, and the mode here expresses the 
measure of power.—Id. 

10. Congress, right to delegate powers, compared with that of a city coun- 
cil.— Cases where Congress has delegated it: powers to the President bear no 
analogy to those where a city council delegates powers to a mayor. In the 
one case, by every rule of construction, the corporation is confined within the 
limits of its chartered powers. In the other case, the government is invested 
with the attributes of sovereignty, and always has resorted, and must resort, 
to many things lying within the vast domain of implied power.— Id. 

St. Louis, City of —Charter— District sewers, ordinance concerning — 
Engineer, delegation of power to.—Section 16, chapter 8, of an act entitled 
*‘ An act to revise the city charter of the city of St. Louis,” approved March 
19, 1866 (Sess. Acts 1865-6, pp. 297-8), giving the city council power to 
construct district sewers, provides that “such sewers shall be of such dimen- 
sions as may be prescribed by ordinance.” Held, that ordinance 5875, pro- 
viding that a sewer therein authorized to be constructed on the premises of 
appellant should be ‘of such dimensions and of such materials as may be 
deemed requisite by the city engineer,” was not in legal conformity with said 
provision of the charter, and should be disregarded. The city council cannot 
delegate a duty plainly and expressly devolved upon them to the mere discre- 
tion and caprice of a single individual.—City of St. Louis, to use of Murphy, 
v. Clemens, 395. 

12. Charter—Corporations, acts of, must be performed comformably to require- 
ments of charter.— The rule is well settled that corporations are the mere 
creatures of the law, established for special purposes, and deriving all their 
powers from the acts creating them. The corporate acts must not only be 
authorized by the charter, but these acts must be done by such officers or 
agents, and in such manner, as the charter directs.— Id. 

13. City of St. Louis— Charter — Sewers —Special taxes— Lien — Evidence.— 
Under the provisions of section 16 of art. VIII of the act to revise the city 
charter of the city of St. Louis (Sess. Acts 1865-6, p. 298), certified tax bills 
for assessments against real estate for cost of district sewers are prima facie 
evidence of the validity of the charge against the property therein described, 
and of the liability of the persons therein named as the owners of said prop- 
erty. The charge is made a specific lien upon the property.— City of St. 
Louis, to use of Creamer, v. Bernoudy, 552. 

14. City of St. Louis — Charter — Sewers —Assessments —Legal and equitable 
owner.— Where a special tax bill was issued upon an assessment for work 
which was a lien upon the property: Aeld, that it was properly made out in 
the name of the equitable and beneficial owner of the property, and the name 
of the trustee who owns the legal title need not be inserted in the bill.— Id. 
15. Conveyances— City of St. Lvuis— Deed by mayor need not recite his 
authority to act.— Where, under a resolution of the cily council of St. 
Louis which directed the mayor to execute a deed of certain real estate to the 
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legal representatives of A., and the deed was made to B. without stating that 
he was the legal representative of A., but recited that it was made under a 
compromise sale in pursuance of a resolution of the city council, naming the 
date when the resolution was approved: held, that the deed contained a good 
title on its face, and must be considered presumptive or prima facie evidence 
of title. Deeds by municipal officers acting under ordinances or resolutions 
of the law-making power of the corporation need not recite the ordinances or 
resolutions, nor show on their face that the contingency has happened which 
would authorize the sale.—Jamison v. Fopiana, 565. 

16. Trusts and trustees, rules governing—City authorities. —The rules that 
govern trustees in the execution of their trusts do not apply to city authori- 
ties. —Id. 

SALES. 

1. Personal property, sale of — Right acquired by vendce.— The vendor of per- 
sonal property can convey to the vendee no higher title than he himself holds 
(excepting in case of commercial paper transferable by delivery). If the 
property sold has been obtained by the vendor by theft, or finding, or any 
other means, without the consent of the owner, the owner can claim restitution 
from the vendee, although it be sold and purchased bona fide and for a valu- 
able consideration. —Wilson v. Crocket, 216. 

2. Property taken in war, title to— Evidence-—The government may acquire 
a perfect title to property by capture from the enemy in time of war. And 
any person using his property or permitting it to be used for unlawful 
purposes against his government might render it liable to condemnation 
and forfeiture, but to justify a transferrence of title under this prerogative 
power the facts must exist. Mere possession by an officer of the United 
States army will not establish the title. The facts of the capture or forfeiture 
must appear. — Id. 

&. Sale — Gross inadequacy of consideration — Fraud.—As a general proposi- 
tion, inadequacy of consideration is not of itself a distinct principle of relief 
in a court of equity. Nevertheless, where the transaction discloses such 
unconscionableness as shocks the moral sense and outrages the conscience, 
courts will interfere to promote the ends of justice and defeat the machina- 
tions of fraud. — Hannibal & St. Joseph Railroad Company v. Brown, 294. 

4. Practice, Civil— Supreme Court— Reversal of judgment, effect of, upon 
sales.—Where a judgment was reversed in the Supreme Court, and declared 
to be null and void, all of the proceedings had in pursuance of that judgment 
were vacated, and defendant was entitled to be restored to the condition in 
which he stood previous to the judgment,.and to restitution of everything that 
he had lost, and which remained in the hands of the adverse party, his agents, 
attorneys, or privies; and no suit is required to set aside a deed of land bought 
by an attorney of plaintiff in such judgment upon execution sale of defend- 
ant’s property.— Id. 

5. Execution — Sale of land at third term from date of, of what force — Con- 
struction of statute.—Where an execution was made returnable to the June 
term, 1864, and certain land was levied upon in the meantime, but by order 
of plaintiff no sale was made at the June or September term, but at the 
December term the same was sold under the original execution, without any 

new levy, the execution merely reciting the previous levy: held, that under 
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the act of 1863 (Sess. Acts 1863, p. 20), the execution continued in force, and 
the sale was valid.— Stewart v. Severance, 322. 


6. Execution sale— Conspiracy to depress bidding.—Defendants have the 
unquestioned right to agree among themselves that at the execution sale they 
will bid an amount sufficient to save themselves harmless from liability, and 
the sale should stand, notwithstanding it may have inured greatly to their 
benefit, unless it be shown that there was a conspiracy to depress the bid- 
ding. — Id. 

. Contracts —Sale— Resale of goods forwarded — Money paid by mistake, 
action for.— Where defendant agreed to furnish plaintiff’s intestate with 
tobacco for resale by the latter, and by the terms of the contract the purchase 
money did not become due until after the resale was effected, and the testimony 
showed no pretense that the property was taken to sell on commission, or that 
it was in any event to be returned and the sale treated as ineffectual: Aeld, 
that the provision in relation to the payment did not suspend the transfer of 
the title, but that the sale was complete and the title passed when the goods 
were delivered and the purchaser put in possession and control of them. In 
such case the property would, after the transfer, be at the risk of the plaintiff; 
and semble, that, in case of loss thereof by fire, plaintiff could not recover 
back money unadvisedly paid for the same by his clerk.— Blow, Adm’r, v. 
Spear, 496. 

8. Contracts—Sale— Property delivered to be paid for on resale, not returned 
in a reasonable time—Presumption.— W here property is sold and delivered, to 
be paid for upon a resale, the purchaser must either return the money or the 
property, whatever may happen in the meanwhile. If the. property is not 
returned in a reasonable time, a resale will be presumed.—ZId. 

See ATTACHMENTS, 4. ConTRACTS, 1. Exrcurions, 2, 3, 4, 9, 10, 11, 12. 
FRAUDS AND Persuriss, 1, 2. LanDLoRD AND TENANT, 3. Ralrt- 
ROADS, 1, 2, 8,4. Trusts, 1. 


SECRETARY OF STATE. 
See OrFicers, 8, 9. 


SERVANTS. 
See CoRPORATIONS, 3, 4. 


- SET-OFF. 
See Practice, Crvit, 2. 


STAMP. 
1. Contract, action on— Omission of stamp, effect of under acts of Congress, 
where evidence showed no intention to evade provisions of the acts.— Where 
defendant, in his answer to an action on a contract which was unstamped at 
the commencement of the suit, admitted the execution of the instrument 
without alluding to its legality under the stamp acts: held, that he thereby 
admitted its validity, and, semble, that he could not raise that issue afterward ; 
and held, also, that even if he raised the question by the pleading, it was com- 
petent to show that the omission was not made “with intent to evade the 
provisions of the act” of Congress requiring the stamp.—Whitehill v. 
Shickle, 537, 
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STATUTE, CONSTRUCTION OF. 
1. Statute, construction of — Penal and remedial. —Cases within the reason 
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5. 


though not within the letter of a statute are embraced by its provisions; and 
cases not within the reason, though within the letter, must be taken to be 
within the statute. A statute which is penal to some persons, provided it is 
beneficial generally, ought to be equitably construed.—State v. Canton, 51-2. 

County Court — Schools — Mortgages— Power of sale by court without 

notice — Construction of statute. — Where the owner of land borrowed five 
hundred dollars of the County Court, and secured the amount, under the 
provisions of the school act of 1889, by mortgage of the land, the court 
properly ordered the sheriff to sell, and he properly proceeded to sell the 
premises without giving the mortgagor notice of their proceedings. (R. C. 
1855, pp. 1424-5, 33 23-27, 30.) The ten days’ notice mentioned in section 
18 of the school act (R. C. 1855, p. 1424, 3 24) refers expressly to the order 
to give a new security or make such payment as is necessary for the security 
of the fund, and not to the fact that the interest or the mortgage note is due. 
—Hurt v. Kelly, 238. 

Mandamus —Clerk — Term of office — Elections — Constitution —Vacating 
ordinance —Construction of statute. — Under section 22, article VI, of the 
State constitution, the term of office of the clerk of a Circuit Court expired 
in January, 1867, even though in 1864 he had been elected for four years, and 
after the office had been declared vacant by the ordinance of March 17, 1865, 
and in pursuance of the provisions of that ordinance he had been reappointed 
‘“‘for the remainder of his term of office.” But where no election of clerk 
was had in 1866, as provided in section 22, article VI, the prior incumbent, 
under the constitution, held over until the election and qualification of his 
successor.—State ex rel. McHenry v. Jenkins, 261. 

Practice, Civil— Practice act of 1849— Decision of court on question of 
fact, informalities in.—In a decision on trial of a question of fact by the 
court, under the statute of 1849 ( Laws 1849, p. 90), where the facts are fully 
found, and judgment is given and is a necessary result of the facts, the judg- 
ment is not invalidated by reason of an informality in the order of statement 
of the facts and the conclusions of law.—Smith v. Harris, 557. 

Practice, Civil— Practice act of 1849—‘‘Case made” by applicant for 
review, what sufficient.— Under the law of 1849 (Laws 1849, p. 90), the 
requirement to ‘‘make a case”’ is necessary for the purpose only of bringing 
up a matter for review; and when ‘“‘so much of the evidence as may be 
material to the question” is brought up, accompanying the motion for review, 
the rule is satisfied, and it is immaterial whether the application be called “a 
motion for new trial and application for review,” accompanied by the evi- 
dence, or a case containing the evidence.— Id. 

See Banks, 7. Corporations, 1, 2, 3, 4,8. Court, District, 2. Dower, 
8, 4. Exrcutrons, 8. HusBanp AND WIFE, 8. JUDGMENTS, 7. JURIS- 
pictron, 5. Liurrations, 4, 5. Manpamus, 1, 4. Orricers, 1, 2, 3, 
7,8. Ornpryances, Crry, 1. Practicr, Crvin, 1. Practice, Crvin— 
APPEALS, 1, 2, 5, 6, 8. Practice, Crvi.—Pueapines, 4, 11. Prac- 
TICE, CRIMINAL, 8. Quo WARRANTO, 1. REGISTRATION, 1. REVENUE, 
1, 2, 8, 4, 5, 6, Sr. Lours, Crry or, 3, 4, 5, 8, 11, 18. 


STOCKHOLDER. 





See Banks AnD BANKING, 1. CoRPORATIONS. 
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STREETS. 


See Sr. Louis, Ciry or. Damaqes. 


SURETY. 


See Brtts anp Notes, 5. 
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TRESPASS. 


1. 


to 


Joint trespassers — Evidence — Complicity.— Any person who is present at 
the commission of a trespass, encouraging or exciting the same by words, 
gestures, looks, or signs, or who in any way, or by any means, counte- 
nances or approves the same, is in law deemed to be an aider and abettor, and 
liable as a principal; and proof that a person is present at the commission 
of a trespass, without disapproving or opposing it, is evidence from which, in 
connection with other circumstances, it is competent for the jury to infer that 
he assented thereto, lent to it his countenance and approval, and was thereby 
aiding and abetting the same.— McMannus v. Lee, 206. 

Landlord and Tenant — Use and occupation, action of — Trespasser.— A 
trespasser cannot be sued for use and occupation, nor can the landlord waive 
the tort and proceed against him as a tenant.— Edmonson v. Kite, 176. 


TRUSTS. 


EE 


Trusts — Purchase of trust property by trustee.— Trustees, agents, admin- 
istrators, guardians, attorneys, or others, whose connection with any other 
person is such as to establish a confidential relation between them concerning 
his property, or give them special knowledge and opportunities in regard to 
it, cannot without, and often cannot with, his full knowledge and consent, 
become the purchasers of such property, even though the sale was at public 
auction, bona fide, and for a fair price. And the rule applies although the 
trustee was a mortgagee with power to sell, and was also a creditor.— Thorn- 
ton v. Irwin, 153. 


Administrator — Mortgages — Trusts. —Where the administrator of a mort- 
gagee sold the property under the mortgage, and bought the property at such 
sale, and afterward sold it fora higher price, he did not thereby become a 
trustee for the mortgagor for the profits. He is a trustee for the beneficiary, 
but not for the debtor; as to the trust the debtor is a stranger. The admin- 
istrator stands in the shoes of the deceased; and a mortgagee is not within the 
rule forbidding trustees or agents from purchasing estates with which they 
have been intrusted. If mortgagees are not, neither are their personal repre- 
sentatives. — Woodlee v. Burch, 231. 


Administrator — Responsibility to estate.—Semble: that an administrator 


- of a mortgagee, who sells the property under the mortgage, buys it himself, 


and sells it ata higher price, may be held accountable to the estate for the 
profit arising from such purchase and sale.— Id. 


4. Trusts and trustees, rules governing — City authorities.— The rules that 





govern trustees in the execution of their trusts do not apply to city author- 
ities— Jamison v. Fopiana, 565. 


See MorteaGces AND DEEDs oF TRUST. 








USAGE. 
See Evipence, 6, 7. 

USE AND OCCUPATION. 

See LANDLORD AND TENANT. 


VACANCIES. 


See Orricers, 2, 3. 
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WILLS. 


1. Wills— Probate of —Evidence concerning.—The certificate of probate 
granted by the clerk of the County Court is not conclusive either for or 
against the admission of the will to probate; and without an order made by 
the County Court, at its next term thereafter, confirming his act, it would 
constitute no sufficient evidence that the will had been duly admitted to pro- 
bate. The probate of a will is a judicial act, the best evidence of which is the 
order of the court confirming the act of the clerk, and it is only to be ascer- 
tained by the records of that tribunal. But when recorded in the manner 
required by law, with the proof of its execution indorsed upon it and certified 
by the clerk, it may be inferred that the order of the County Court admit- 
ting it to probate had been made, although no certificate of such fact was 
attached to the copy produced in evidence.— Creasy v. Alverson, 13. 


Wiils — Devise of lands— Mistake in description— Extrinsic evidence.— 
Where a devised tract of land was described in the will as “the west half 
of the northeast quarter of section thirty-three, township sixty, of range six, 
containing eighty acres, and situated in the county of Marion,” but this 
description showed that such a tract could not be located in that county, 
extrinsic evidence might properly be introduced to show that the west half 
of the northeast quarter of section three, in township fifty-nine, range six, was 
owned and claimed by the testator; that it was in Marion county, and adjoined 
another tract devised to the same son; while the tract described in the will 
was really in the county of Lewis, and owned and occupied by a different 
person altogether; and further, that the tract was improperly described in tho 
will by a mistake of the person who drew it up.—ZId. 


WITNESSES. 








See ARBITRATION AND AWARD, 1. EvimpenceE. HusBAND AND WIFE, 
38, 4. 





